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Modern  Bedstead  Co.  v.  Tobin 

Mogul  Steamship  Co.  v.  McGregor 

Gow  & Co 

Montgomery  v.  Foy  Morgan  & Co. . . . 
Montreal  Water  and  Power  Co.  v. 

Davie 

Moor  v.  Boyd 

Morison  v.  Moat 

Morris  (Herbert)  Limited  v.  Saxelby. 

Morrison  v.  Watts 

Moser  v.  Marsden 

Moxon  v.  Payne 

Muir  v.  Jenks 

Mulcahy  v.  Collins 

Mullett  v.  Bradley 

Murcar  v.  Bolton 

Mylock  v.  Saladine 


12  0.W.R.  22 461 

[1892]  A.C.  25 500,  508,  509 

[1895]  2 Q.B.  321 119,  126 

35S.C.R.  255 11 

3 P.R.  374 56,  58 

9 Hare  241 308,  309 

[1916]  1 A.C.  688 506 

19A.R.  622 224 

[1892]  1 Ch.  487 126 

L.R.  8Ch.  881 239 

[1913]  2K.B.412  484,  491 

25  0.R.  241 164 

24  Misc.  (N.Y.)  695 534 

5 O.R.  164 164,  169,  170 

3 Burr.  1564 57 


N. 


Naiman  v.  Wright 8 O.W.N.  492,  9 O.W.N.  165..  . . 

398,  403,  404,  412 

Nanney  v.  Morgan 37  Ch.  D.  346 155 

Nash  v.  Rochford  Rural  District 

Council [1917]  1 K.B.  384 187,  200 

National  Starch  Manufacturing  Co.  v. 

Munn’s  Patent  Maizena  and 

Starch  Co [1894]  A.C.  275 250,  259 

Nedby  v.  Nedby 5 De  G.  & Sm.  377 287,  289 

Neely  v.  Parry  Sound  River  Improve- 
ment Co 8 O.L.R.  128 

105,  460,  461,  462,  468,  469 

New  York  Herald  Co.  v.  Ottawa 

Citizen  Printing  Co.  Limited  ....  12  Can.  Ex.  C.R.  1 250 

Nichols  v.  Marsland 2 Ex.  D.  1 271 

Nicholson  v.  Guardians  of  Bradfield 

Union L.R.  1 Q.B.  620 38 

Nitro-Phosphate  &c.  Co.  v.  London 

and  St.  Katharine  Docks  Co 9 Ch.  D.  503 272 

Noble  v.  Municipality  of  Turtle 

Mountain 15  Man.  R.  514 188 

Nordenfelt  v.  Maxim  Nordenfelt  Guns 

and  Ammunition  Co [1894]  A.C.  535  . . . .502,  504,  507,  509 

North  British  R.W.  Co.  v.  Budhill 

Coal  and  Sandstone  Co [1910]  A.C.  116 116,  117,  526 

North  Western  Salt  Co.  Limited  v. 

Electrolytic  Alkali  Co.  Limited. . . [1914]  A.C.  461 505 


O. 


Ogden  v.  Ogden [1908]  P.  46 572 

Ontario  Natural  Gas  Co.  v.  Gosfield. . 18  A.R.  626 115 

Ontario  Natural  Gas  Co.  v.  Smart. ...  19  O.R.  591 115 

Orford,  Township  of,  and  Township 

of  Aldborough,  Re 27  O.L.R.  107 96 

Ormsby  v.  Township  of  Mulmur 36  O.L.R.  566 188 

Osborne  v.  Kerr 17  U.C.R.  134 203 

O’Shea  v.  O’Shea,  Ex  p.  Tuohy 15  P.D.  59 313 

Ottawa  Separate  School  Trustees  v. 

City  of  Ottawa 36  O.L.R.  485 119 

Ottawa  Separate  School  Trustees  v. 

Mackell [1917]  A.C.  62 119,  120 
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Ottawa  Separate  School  Trustees  v. 

Ottawa  Corporation [1917]  A.C.  76 118,  119,  120 

Ottawa  Separate  School  Trustees  v. 

Quebec  Bank 36  O.L.R.  485 119 

Ottawa  Young  Men’s  Christian  Assoc- 
iation v.  City  of  Ottawa 29  O.L.R.  574 114,  118 

Ottos  Kopje  Diamond  Mines  Limited, 

In  re [1893]  1 Ch.  618 318 


P. 


Page  and  Jacques  v.  Clark 

Paladino  v.  Gustin 

Palmer  v.  City  of  Toronto 

Palmer  v.  Hendrie 

Panama  and  South  Pacific  Telegraph 
Co.  v.  India  Rubber  Gutta  Percha 

Telegraph  Works  Co 

Panton  and  Cramp  Steel  Co.  Limited, 

In  re 

Papworth  v.  Battersea  Corporation . . . 

Parfitt  v.  Lawless . 

Paris,  Societe  Generale  de,  v.  Walker. 

Parkes  v.  Baker 

Partlo  v.  Todd 

Parton  v.  Williams 

Paterson  v.  Todd 

Payton  & Co.  Limited  v.  Snelling 

Lampard  & Co.  Limited 

Pemberton  v.  Hughes 

Pender  v.  Lushington 

Penhallow  v.  Mersey  Dock  and  Har- 
bour Board 

Perry  & Co.  Limited  v.  Hessin  & Co . . 

Pheysey  v.  Pheysey 

Philadelphia  and  Reading  R.R.  Co.  v. 

Spearen 

Philippart  v.  William  Whiteley  Limit- 
ed, In  re  Philippart’s  Trade  Mark 

“Diabolo” 

Philipps  v.  Halliday 

Pilling’s  Trusts,  In  re ' 

Plomley  v.  Shepherd 

Pole  v.  Leask 

Ponton  v.  City  of  Winnipeg 

Pordage  v.  Cole 

Port  Arthur  Electric  Street  Railway, 

Re. 

Port  Elgin  Public  School  Board  v. 

Eby 

Potinger  v.  Wightman 

Poulson  v.  Wellington 

Praeger  v.  Bristol  and  Exeter  R.W. 

Co 

Prevost  v.  Bedard 

Price  v.  Forbes 

Provident  Chemical  Works  v.  Canada 

Chemical  Manufacturing  Co 

Pugh  v.  Heath 

Pulbrook  v.  Richmond  Consolidated 

Mining  Co 

Pybus  v.  Scudamore 


31  O.L.R.  94,  19  D.L.R.  530. ...  306 

17  P.R.  553 446,  458 

38  O.L.R.  20 179,  185 

27  Beav.  349 404 

L.R.  10  Ch.  515 32,  34 

9 O.L.R.  3 322 

[1916]  1 KB.  583 184 

L.R.  2 P.  & D.  462 557,  568 

11  App.  Cas.  20 152 

17  P.R.  345 449 

17  S.C.R.  196 255 

3 B.  & Aid.  330 454 

24U.C.R.  296 203 

17  R.P.C.  48,  [1901]  A.C.  308.  . . 304 

[1899]  1 Ch.  781 572,  574 

6 Ch.  D.  70 154,  162 

29L.J.  Ex.  21 57 

29R.P.C.  509 304 

12  Ch.  D.  305 60 

47  Penn.  St.  300 10 

[1908]  2 Ch.  274 250 

[1891]  A.C.  228 389,  390,  391 

26  Ch.  D.  432 164 

[1891]  A.C.  244 164 

9Jur.  N.S.  829 46 

41  S.C.R.  18 46 

1 Wms.  Saund.  548,  551(1  Saund. 

320  b) 410 

18  O.L.R.  376 311 

17  P.R.  58 84 

3Mer.  67 71 

2 P.  Wms.  533 521,  523 

24L.T.R.  105 7 

51  S.C.R.  629,  24  D.L.R.  862.  . . 299 
33  O.L.R.  136,  23  D.L.R.  532. . . 380 

4 O.L.R.  545 249,  250,  257,  259 

7 App.  Cas.  235 486 

9 Ch.  D.  610 156 

7 Scott  124 58 
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Quebec  Jacques  Cartier  Electric  Co. 

v.  The  King 51  S.C.R.  594,  24  D.L.R.  424.  . . 

298,299 


R. 


Rameshur  Pershad  Narain  Singh  v. 

Koonji  Behari  Pattuk 

Ratcliff e v.  Evans 

Reddan,  Re 

Reese  River  Silver  Mining  Co.  v. 

Smith 

Refuge  Assurance  Co.  Limited  v. 

Kettlewell 

Regina  v.  Bolton 

Regina  v.  Coulson  (No.  1) 

Regina  v.  Coulson  (No.  2) 

Regina  v.  Cunerty 

Regina  v.  Henderson 

Regina  v.  Hunt 

Regina  v.  Justices  of  County  of  Lon- 
don and  London  County  Council . 

Regina  v.  Wallace 

Rex  v.  Beckett 

Rex  v.  Berry 

Rex  v.  Borin 

Rex  v.  Brinkley 

Rex  v.  Brooks 

Rex  v.  Cantin 

*Rex  v.  Carter 

Rex  v.  Chappus . . 

Rex  v.  Clarke 

Rex  v.  Cook 

Rex  v.  Coote 

Rex  v.  Davey 


4 App.  Cas.  121 393,  395 

[1892]  2 Q.B.  524 306 

12  0.R.  781 164 


L.R.  4 H.L.  64 


155 


[1909]  A.C.  243. 

1 Q.B.  66 

24  O.R.  246 

27  O.R.  59 

26  O.R.  51 

28  S.C.R.  425... 
16  U.C.C.P.  145 


307 

. . . .21,  329,  331 

24 

21,  24,  109,  113 

23,  113 

46 

391 


[1893]  2 Q.B.  476 139 

4 O.R.  127 20,  21,  24,  113 

20O.L.R.  401 501 

38  O.L.R.  177 20,  109,  113 

29  O.L.R.  584 109,  113 

14  O.L.R.  434 572 

11  O.L.R.  525 435 


11  O.W.N.  435,  39  O.L.R.  20. . . . 

109,  113,  329,  331 

26  Can.  Crim.  Cas.  51 ...  .21,  24,  329 


38  O.L.R.  576 329 

14  Can.  Crim.  Cas.  57 503 

18  O.L.R.  415 330 

22  O.L.R.  269 138,  139 

5 O.W.N.  464,  25  O.W.R.  478,  14 
D.L.R.  727 329 


Rex  v.  Elliott 9 Can.  Crim.  Cas.  505,  9 O.L.R. 

648. . .495,  499,  500,  501,  502,  518 

Rex  v.  Gage 13  Can.  Crim.  Cas.  415 503 

Rex  v.  Inhabitants  of  North  Curry.  . . 4 B.  & C.  953 67 

Rex  v . Inhabitants  of  North  weald 


Bassett 


2 B.  & C.  724 


172 


Rex  v.  Keenan 

Rex  v.  McEvoy 

Rex  v.  Montgomery 

Rex  v.  Morn  Hill  Camp  Commanding 

Officer 

Rex  v.  O’Connor 

Rex  v.  Reinhardt  Salvador  Brewery 

Co.  Limited 

Rex  v.  Snelgrove 

Rex  v.  Toyne 

Rex  v.  Van  Norman 

Rex  v.  Webb 

Rex  v.  Weber 


28  O.L.R.  441,  13  D.L.R.  125. . . 330 

38  O.L.R.  202 113 

1 O.W.N.  30,  14  O.W.R.  625/. . . 112 

[1917]  1 K.B.  176 329,  331 

I O.W.N.  840,  21  O.W.R.  691. . . 112 

II  O.W.N.  346 23,  113 

12  Can.  Crim.  Cas.  189 435 

38  O.L.R.  224 109,  112,  113 

19  O.L.R.  447 22 

1 Sid.  412,  1 Vent.  17,  2 Keb.  386 

467,  472 

39  O.L.R.  20 109,  113 


*The  decision  of  Harvey,  C.J.,  in  this  case  was  reversed  by  the  Appellate 
Division  of  the  Supreme  Court  of  Alberta,  on  the  18th  January,  1917. 
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Rhymney  R.W.  Co.  v.  Brecon  and 

Merthyr  Tydfil  Junction  R.W.  Co.  [1900]  W.N.  169 404 

Rice  Lewis  & Son  Limited  v.  George 

Rathbone  Limited 27  O.L.R.  630 91 

Richardson  v.  Jenkin 10  P.R.  292 461 

Richardson  & Sons  Limited  v.  Beamish  23  Man.  R.  306,  13  D.L.R.  400. . 426 
Rickard  v.  Barrett 


Rickards  v.  Lothian 

Ricket  v.  Metropolitan  R.W.  Co. 

Rigg  v.  Earl  of  Lonsdale 

Ripley  v.  Bandey . 

Ritchie  v.  Vermillion  Mining  Co.. 

Roberts,  In  re 

Roberts  v.  Mitchell 

Robertson  and  Township  of  North 
Easthope,  In  re 

Robinson  v.  Mills 

Robinson  v.  Morris 

Roche  v.  Patrick 

Rochefoucauld  v.  Boustead 

Rodway  v.  Lucas 

Roe  ex  d.  Dean  and  Chapter  of 

Rochester  v.  Pierce 

Rogers  v.  Brooks 

Rogers  v.  Hunt 

Roots  v.  Williamson 

Roper  v.  Hopkins 

Rose  v.  North  Eastern  R.W.  Co 

Ross  v.  Malone 

Rousillon  v.  Rousillon 

Rowland  and  McCallum,  Re 

Rowland  v.  Michell 

Roy,  Ex  p 

Ruben  v.  Great  Fingall  Consolidated 
Ryan  v.  Mayor,  &c.,  of  New  York .... 

Ryckman  v.  Randolph 

Rylands  v.  Fletcher 


3 K.  & J.  289 548,  551 

[1913]  A.C.  263 271 

L.R.  2 H.L.  175 192,  195 

1 H.  & N.  923 530,  531,  533 

14R.P.C.  591 260 

4 O.L.R.  588 157,  162 

[1902]  2 Ch.  834 548,  552 

21A.R.  433 280 

15  0.R.  423,  16  A.R.  214 

127,  135,  136 

19  O.L.R.  162 53,  55 

15  O.L.R.  649 446,  454 

5 P.R.  210 52,  56 

[1897]  1 Ch.  196 485 

10  Ex.  667 490 

2 Camp.  96 323,  324,  328 

1 T.R.  431,  n 390,  391 

10  Ex.  474 490 

38  Ch.  D.  485 152 

29  O.R.  580 404 

2 Ex.  D.  248,  46  L.  J.  Ex.  374 ...  . 13 

7 O.R.  215,  397 203 

14  Ch.  D.  351 501,  504 

22  O.L.R.  418 52,  54 

14R.P.C.  37 250 

12  Can.  Crim.  Cas.  533 329 

[1906]  A.C.  439 317 

154N.Y.  328 324 

20  O.L.R.  1 54,  55 

L.R.  3 H.L.  330.  . .271,  272,  275,  535 


St.  Pancras  Vestry  v.  Batterbury 

Salley  v.  Manchester  and  Augusta 

R.R.  Co 

Salmon  v.  Webb 

Say  and  Seal’s  (Lord)  Case 

Scott  v.  Avery 

Seabrook  v.  Young 

Segsworth  v.  Anderson 

Shafer,  In  re 

Shafto  v.  Bolckow  Vaughan  & Co ...  . 

Shantz  v.  Clarkson 

Sharkey  v.  Yorkshire  Insurance  Co. . . 


Sharpe,  In  re 

Shaw  v.  Gould 

Shephard  v.  Payne 

Shipley  v.  Fifty  Associates 

Shragge  v.  Weidman 

Singer  Manufacturing  Co.  v.  Loog .... 


S. 


2 C.B.N.S.  477...: 114,  118 

54  So.  Car.  481 530 

3 H.L.C.  510 444 

10  Mod.  41 519,  520 

5 H.L.C.  811 379 

14A.R.  97 107 

21  A.R.  242,  24  S.C.R.  699 225 

15  O.L.R.  266 55 

35W.R.  686 58 

4 0. W.N.  1303 226 

37  O.L.R.  344,  54  S.C.R.  92,  32 

D.L.R.  711 

343,  344,  345,  346,  357 

[1892]  1 Ch.  154 485 

L.R.  3 H.L.  55 572,  578 

16  C.B.N.S.  132 390 

101  Mass.  251,  106  Mass.  194. . 


20  Man.  R.  178 501 

8 App.  Cas.  15 250,  255,  258 
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* 


Skae  v.  Chapman 

Skelton  v.  Thompson 

Smart  v.  Guardians  of  West  Ham 

Union 

Smith  v.  Rogers 

Smith  v.  Smith 

Smurthwaite  v.  Hannay 

Solmes  v.  Stafford 

Southwick  v.  Hare 

Spalding  v.  Gamage  Limited 

Standard  Ideal  Co.  v.  Standard 
Sanitary  Manufacturing  Co. . . . 
Standard  Oil  Co.  of  New  Jersey  v. 

United  States 

Stathatos  v.  Stathatos 

Stearns  v.  Avery 

Steele  v.  Weir 

Stephenson  v.  London  Joint  Stock 
Bank 

Sterling  Lumber  Co.  v.  Jones 

Stewart  v.  Jarvis 

Stewart  v.  Stewart 

Stokes,  Re 

Strang  v.  Township  of  Arran 

Sudeley  (Lord)  v.  Attorney-General . 

Sutclife  v.  Booth 

Sutton  v.  English  and  Colonial  Pro- 
duce Co 

Sutton  v.  Moody 

Swain  v.  Mail  Printing  Co 

Swinburne  v.  Milburn 

Swire,  In  re 

Symington  v.  Caledonian  R.W.  Co. . 


21  Gr.  534 493 

3 O.R.  11 278,  279 


10  Ex.  867 38 

30  O.R.  256 315,  317,  321,  322 

1 O.L.R.  404 164 

[1894]  A.C.  494 123 

16P.R.  264 490 

15  P.R.  222 446,  457 

32  R.P.C.  273 302,  305 


[1911]  A.C.  78 


259 


221  U.S.  1 495,  507,  508,  511 

[1913]  P.  46 590 

33  O.L.R.  251 503 

6 0.W.N.  400 164 


19  Times  L.R.  138,  20  Times  L.R. 

8 323,  324,  327 

36  O.L.R.  153 99,  103 

27  U.C.R.  467 108,  477 

6 Cl.  &F.  911 269 

67L.T.R.  223 551 

.28  O.L.R.  106 

187,  188,  191,  193,  195,  198,  200 

[1897]  A.C.  11 164 

32L.J.Q.B.  136 393 


[1902]  2 Ch.  502 157 

1 Ld.  Raym.  250 531 

16  P.R.  132 458 

9 App.  Cas.  844 336,  337 

30  Ch.  D.  239 299 

[1912]  A.C.  87 116 


T. 


Talbot  v.  Poole 15  P.R.  99 461 

Talbot  v.  Von  Boris 27  Times  L.R.  95 289 

Tanqueray-Williaume  and  Landau, 

In  re 20  Ch.  D.  465 548,  551 

Tate  v.  Williamson L.R.  2 Ch.  55 222 

Taylor  v.  Gage 30  O.L.R.  75 44 

Taylor  v.  Virasami 6 Ind.  L.R.  (Madras  series)  108  . . 250 

Temiskaming  and  Northern  Ontario 

Railway  Commission  v.  Wallace  37  S.C.R.  696 368,  380 

Tennant  v.  Howatson 13  App.  Cas.  489 530 

Thompson  v.  Clarkson 21  O.R.  421 225 

Thorp  v.  Thorp 12  Mod.  455 397,  410 

Toronto  R.W.  Co.  v.  King [1908]  A.C.  260 11 

Toronto  Suburban  R.  W.  Co.  v. 


Town  of  Toronto  Junction 11  O.W.R.  108 311 

Trainor  v.  Holcombe 7 U.C.R.  548 530 

Trevelyan  v.  Charter 4 L.J.N.S.  Ch.  209 228,  237,  238 

Turnbull  & Co.  v.  Duval [1902]  A.C.  429 288 


U. 

Udell  v.  Atherton 7 H.  & N.  172 30 

Udny  v.  Udny L.R.  1 Sc.  App.  441 579,  580 

Ulery  v.  Jones 81  111.  403 533 

Underwood  v.  Waldron 33  Mich.  232 272,  275,  276 


XXIV 


ONTARIO  LAW  REPORTS. 


Name  of  Case.  Where  Reported.  Page 

Unger  v.  Brennan 14  P.R.  294 57 

United  States  v.  Nardello 4 Mackey  (D.C.)  503 71 


V. 

Vanquelin  v.  Bouard 15  C.B.N.S.  341 574 

Vatcher  v.  Paul [1915]  A.C.  372 231 

Vaughan  v.  Taff  Vale  R.W.  Co 5 H.  & N.  679 10 

Vernon  v.  Corporation  of  Smith’s 

Falls 21  O.R.  331 323,327 


Wade  v.  Elliott 

Wakefield  v.  Maffet 

Wakefield  v.  Richardson 

Walker  v.  Alley 

Walker  v.  Ridgway 

Wallace  v.  City  of  Windsor 

Wallace  v.  Temiskaming  and  North- 
ern Ontario  Railway  Commis- 
sion   

Walsh  v.  Mead 

Wampole  & Co.  v.  F.  E.  Kara  Co. 

Limited 

Wanzer  Lamp  Co.  v.  Woods 

Waterloo,  Town  of,  v.  City  of 

Berlin 

Waterous  Engine  Works  Co.  v. 

Town  of  Palmerston 

Weidman  v.  Shragge 

Westberg  v.  City  of  Kansas 

Whelpdale  v.  Cookson 

Whidden  v.  Jackson 

White  v.  Mellin 

White  Sewing  Machine  Co.  v. 

Belfry 

Whiting  v.  Hovey 

Wilks  v.  Wood 

Willes  v.  Barron 

Wilson  v.  Lyman 

Wilson  v.  West  Hartlepool  R.W.  Co. 

Wilson  v.  Wilson 

Winterbottom  v.  Lord  Derby 

Wolff  v.  Van  Boolen 

Wood  v.  Haines 

Wood  v.  Waud 

Wright  v.  Child 

Wright  v.  City  of  Ottawa 

Wright  v.  Vanderplank 

Wynn  v.  Conway  Corporation 


W. 


10  O.W.R.  206 295,  299 

10  App.  Cas.  422 521,  524 

13  L.R.  Ir.  17 524 

13  Gr.  366 304 

11  J.  B.  Moore  (C.  P.  & Ex. 

Chamb.)  486 58 

36  O.L.R.  62,  28  D.L.R.  655. .. . 359 


12  O.L.R.  126 380 

15  N.Y.  S.C.  (8  Hun)  387 274 

11  O.L.R.  619 . .495,  500,  501,  503,  518 

13  P.R.  511 71 

28  O.L.R.  206,  7 D.L.R.  241. .. . 311 

21  S.C.R.  556 35,  42,  45,  46,  47 

46  S.C.R.  1,  2 D.L.R.  734 501 

64  Missouri  493 323,  328 

1 Ves.  Sr.  8 224 

18  A.R.  439 106,  471 

[1895]  A.C.  154 303,  305,  306 

10  P.R.  64 76 

12  A.R.  119 61,  62 

[1892]  1 Q.B.  684 490 

[1902]  A.C.  271 268 

25A.R.  303 250 

2DeG.  J.  &S.  475 45 

L.R.  2 P.  & D.  435 571,  577,  578 

L.R.  2 Ex.  316 187,  200 

94  L.T.R.  502 398,  412 

38  O.L.R.  583 186 

3 Ex.  748 393 

L.R.  1 Ex.  358 203 

7 0.W.N.  151 45 

8 D.M.  & G.  133 567 

[1914]  2 Ch.  705 337 


Y. 

Young  v.  Austen L.R.  4 C.P.  553 444 

Young  v.  Corporation  of  Leaming- 
ton  8Q.B.D.  579,  8 App. Cas.  517.  .. 

38,  39,  43 


REPORTS  OF  CASES 

DETERMINED  IN  THE 

SUPREME  COURT  OF  ONTARIO 

(APPELLATE  AND  HIGH  COURT  DIVISIONS). 


[APPELLATE  DIVISION.] 


1917 


Mayne  v.  Grand  Trunk  R.W.  Co. 


Feb.  26. 


Railway — Passenger  Stepping  off  Moving  Train — Negligence  of  Conductor — 
Finding  of  Jury — Invitation  to  Alight — Evidence — Appeal — Divided  Court, 

The  plaintiff's  husband,  a man  unaccustomed  to  railway  travel,  was  a pas- 
senger on  a train  of  the  defendants,  bound  for  station  D.,  and  was  seated  in 
a vestibuled  car;  after  the  conductor  had  announced  in  the  car  that  D. 
was  the  next  station,  he  said  to  this  passenger,  “This  is  your  station, 
this  is  where  you  get  off."  The  conductor  then  opened  the  door  of  the 
car  and  stood  in  the  vestibule,  then  opened  the  trap  or  outside  door;  the 
passenger  followed  and  went  down  the  steps,  unwarned  by  the  conductor, 
stepped  off  the  train  while  it  was  still  in  motion,  and  was  so  injured  that 
he  died;  this  was  on  a dark  night.  In  an  action,  under  the  Fatal  Acci- 
dents Act,  to  recover  damages  for  his  death,  the  jury  found  negligence, 
consisting  in  “the  conductor  not  remaining  at  the  door  of  the  car  until 
the  train  stopped,"  and  no  contributory  negligence.  The  trial  Judge 
directed  judgment  to  be  entered  for  the  plaintiff  upon  these  findings. 

Upon  appeal,  the  four  Judges  composing  a Divisional  Court  were  divided  in 
opinion  as  to  whether  there  was  evidence  to  sustain  the  finding  of  negli- 
gence; and,  in  the  result,  the  appeal  was  dismissed  with  costs. 

Discussion  of  the  duty  of  the  conductor  of  a train  in  regard  to  passengers 
alighting,  the  question  of  an  “invitation  to  alight,"  and  review  of  the 
authorities. 


Appeal  by  the  defendants  from  the  judgment  of  Falcon- 
bridge,  C.J.K.B.,  at  the  trial,  upon  the  findings  of  a jury,  in  favour 
of  the  plaintiff. 

The  action  was  brought  by  the  widow  of  William  J.  Mayne, 
under  the  Fatal  Accidents  Act,  to  recover  damages  for  the  death 
of  her  husband,  caused,  as  she  alleged,  by  the  negligence  of  the 
defendants.  The  deceased  was  a passenger  upon  a train  of  the 
defendants;  he  stepped  off  in  the  dark  while  the  train  was  in 
motion,  and  sustained  injuries  from  which  he  died.  The  negli- 
gence alleged  was  in  effect  that  the  conductor  of  the  train  had 
invited  the  deceased  to  alight  when  and  where  he  did. 

The  judgment  was  for  $4,000  damages  and  costs. 
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January  29  and  30.  The  appeal  was  heard  by  Riddell  and 
Lennox,  JJ.,  Ferguson,  J.A.,  and  Rose,  J. 

D.  L.  McCarthy , K.C.,  for  the  appellants,  argued  that  the 
failure  of  the  conductor  to  remain  at  the  door  of  the  car  until  the 
train  stopped  was  not  negligence,  as  had  been  found  by  the  jury: 
London  and  North-Western  R.W.  Co.  v.  Hellawell  (1872),  26  L.T.R. 
557.  Neither  could  a jury  be  allowed  to  say  how  a railway  com- 
pany should  manage  or  operate  its  trains:  Mallory  v.  Winnipeg 
Joint  Terminals  (1916),  53  S.C.R.  323.  The  calling  out  by  the 
conductor  of  “ Dunbarton  next  stop”  was  not  necessarily  an 
invitation  to  alight:  Edgar  v.  Northern  R.W.  Co.  (1884),  11  A.R. 
452.  Nor  was  it  the  duty  of  the  conductor  to  be  on  or  about 
the  steps. 

T.  N.  Phelan,  for  the  plaintiff,  respondent,  contended  that  the 
jury’s  finding  of  negligence  was  amply  borne  out  by  the  evidence, 
and  that  what  they  found  as  negligence  was  negligence:  Keith  v. 
Ottawa  and  New  York  R.W.  Co.  (1902),  5 O.L.R.  116;  Martin  v. 
Protective  Association  of  Canada  (1916),  36  O.L.R.  19;  Kettle  v. 
Dempster  (1913),  5 O.W.N.  149;  Decue  v.  Wabash  R.R.  Co.  (1904), 
3 O.W.R.  102;  British  Columbia  Electric  R.W.  Co.  v.  Loach, 
[1916]  1 A.C.  719.  Subject  to  the  rules  laid  down  by  statute 
or  by  the  Railway  Board,  a jury  can  say  whether  or  not  a railway 
is  or  is  not  operated  negligently.  The  facts  adduced  in  evidence 
shewed  an  invitation  to  alight:  Crowther  v.  Lancashire  and  York- 
shire R.W.  Co.  (1889),  6 Times  L.R.  18. 

McCarthy,  in  reply. 


February  26.  Riddell,  J.: — William  Mayne,  a farmer  of 
about  forty  years  of  age,  had  given  up  his  farm  near  Whitby,  and 
intended  to  remove  to  the  western  part  of  Ontario.  On  the  13th 
November,  1915,  he  had  been,  with  his  wife  and  family,  at  Whitby, 
and  with  them  mounted  the  passenger  train  of  the  defendants  at 
Whitby,  intending  to  get  off  at  Dunbarton,  a flag  station  a short 
distance  west  of  Whitby.  The  train  was  a “vestibuled”  train. 
Mayne  asked  the  conductor  to  tell  him  when  they  were  at  Dun- 
barton station;  he  was  little  in  the  habit  of  travelling  on  trains, 
though  this  was  not  his  first  experience. 

When  near  Dunbarton  station,  Mayne  was  notified  by  the 
conductor  that  Dunbarton  was  the  next  stop,  and  in  a few  mo- 
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ments  the  conductor  again  spoke  to  Mayne,  “Dunbarton  station, 
that’s  the  place  where  you  get  off.”  After  a little  delay,  Mayne 
went  to  the  rear  of  the  car  upon  the  platform;  finding  the  trap- 
door up,  he  went  down  the  steps  and  stepped  off.  The  train  was 
still  moving,  and  Mayne  received  such  injuries  that  he  died  five 
days  afterwards. 

The  plaintiff,  his  widow,  sues  under  “Lord  Campbell’s  Act,” 
on  behalf  of  herself  and  her  children,  for  damages.  At  the  trial 
before  the  Chief  Justice  of  the  King’s  Bench  and  a jury  at  Cobourg, 
the  jury  found,  in  answer  to  questions,  as  follows: — 

Q.  1.  Was  the  accident  which  resulted  in  the  death  of  the  plain- 
tiff’s husband  caused  by  any  negligence  of  the  defendant  company? 
A.  Yes. 

Q.  2.  If  so,  wherein  did  such  negligence  consist?  A.  By  the 
conductor  not  remaining  at  the  door  of  the  car  until  the  train 
stopped. 

Q.  3.  Or  was  the  deceased  guilty  of  negligence  which  caused  the 
accident  or  which  so  contributed  to  it  that  but  for  his  negligence 
the  accident  would  not  have  happened?  A.  No. 

Q.  4.  If  you  answer  “yes”  to  the  last  question,  wherein  did  his 
negligence  consist?  (No  answer.) 

Q.  5.  In  case  the  plaintiff  should  be  entitled  to  recover,  what 
sum  do  you  allow?  A.  $4,000. 

Upon  these  answers  the  learned  Chief  Justice  directed  judg- 
ment for  $4,000  and  costs  (the  $4,000  to  be  paid  into  Court  for 
apportionment,  etc.)  * 

The  defendants  now  appeal. 

The  charges  of  negligence  made  in  the  statement  of  claim 
seem  to  reduce  down  to:  (1)  “the  conductor  made  no  effort  to 
prevent  the  deceased  stepping  off;”  and  (2)  “gave  no  warning, 
although  the  intention  of  the  deceased  to  alight  was  apparent;” 
(3)  “the  conductor  indicated  to  the  deceased  that  he  had  reached 
his  station  and  could  safely  alight;”  and  (4)  “did  in  fact  invite 
the  deceased  to  alight.” 

The  jury  have  negatived  the  first  two  charges: — and  rightly  so: 
there  is  no  evidence  to  support  them;  and,  moreover,  there  is  no 
legal  duty  cast  upon  a railway  company  to  prevent  any  passenger 
(not  previously  invited)  from  getting  off  a moving  train. 

But  it  must  be  considered  that  the  jury’s  finding  implies  that 


App.  Div. 
1917 

Mayne 

v. 

Grand 
Trunk 
R.W.  Co. 

Riddell,  .1. 


App.  Div. 
1917 

Mayne 

V. 

Grand 
Trunk 
R.W.  Co. 

Riddell,  J. 


ONTARIO  LAW  REPORTS.  [vol. 

the  negligent  act  which  they  do  find,  viz.,  the  conductor  going 
away  from  the  door  of  the  car  before  the  train  stopped,  was  in 
effect  (if  not  “in  fact”)  an  invitation  to  alight  at  that  point. 

We  must  examine  the  facts  to  see  whether  this  conclusion  is 
warranted. 

The  passenger,  having  with  him  his  wife,  of  about  37  years  of 
age,  and  his  children,  seven  in  all,  was  sitting  three  or  four  seats 
from  the  rear  of  the  coach.  He  had  asked  the  conductor  if  he 
would  please  tell  him  when  they  were  at  Dunbarton  station. 
Knowing  that  Dunbarton  was  a flag  station,  he  had  asked  the 
conductor  to  stop  there,  and  the  conductor  had  agreed  to  do  so. 

When  the  train  was  approaching  Dunbarton  station,  the 
following  took  place,  according  to  the  plaintiff’s  story: — 

“The  conductor  came  through  the  car  and  called  out  ‘Dun- 
barton is  the  next  stop.’  Then  in  a few  moments  he  came  back 
again,  the  conductor  came  back  again,  and  came  to  my  husband 
and  touched  him  on  the  shoulder,  and  he  said,  ‘Dunbarton  station, 
that’s  the  place  where  you  get  off.’ 

“Q.  Touched  him  on  the  shoulder  and  said  to  him  what? 
A.  ‘Dunbarton  station,  this  is  where  you  get  off.’” 

On  cross-examination,  the  story  is  not  materially  different: — 
“Q.  Do  you  remember  on  that  occasion,  as  he  passed  your 
husband,  that  he  touched  him  on  the  shoulder  and  said,  ‘This  is 
your  station,  boss?’  A.  I know  he  said,  ‘This  is  your  station,  this 
is  where  you  get  off.’ 

“Q.  Do  you  remember  him  saying,  as  he  passed  your  husband 
on  that  occasion,  ‘This  is  your  station,  boss,’  as  he  touched  him  on 
the  shoulder?  A.  Yes. 

“Q.  You  remember  that?  A.  Yes.” 

Then  follows: — - 

“Q.  What  happened  then?  A.  The  children  were  going  to 
get  up,  and  he  said,  ‘No,  sit  still.’ 

“Q.  Who  said?  A.  My  husband  said  ‘Sit  still  a moment/ 
and  they  (\id  so. 

“Q.  What  for?  A.  Because  he  told  them  to  sit  still  till  the 
train  stopped.  ” 

Then  in  a moment  or  two,  he  said,  “Now,  come  on:”  he  picked 
up  the  baby  and  walked  to  the  rear  of  the  car,  followed  by  his 
wife,  who,  finding  the  bundles  too  heavy,  called  for  him  to  come 
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back.  He  brought  back  the  baby  (he  had  got  outside  the  car- 
door)  and  gave  him  to  his  mother — then  he  picked  up  the  heavy 
parcels  and  started  towards  the  door,  followed  by  his  wife;  both 
got  out  on  the  platform  without  seeing  the  conductor:  when  they 
got  on  the  platform  they  saw  the  conductor,  “just  on  the  edge  of 
the  platform,”  “just  at  the  back  of  it,  right  straight  behind  us 
when  we  were  going  out  the  door.”  “We  went  by  him  when  we 
went  out.”  “He  was  standing  inside.”  What  the  plaintiff 
really  means  is  “inside  the  vestibule.” 

After  some  indefinite  answers,  the  plaintiff  makes  it  plain  that 
what  she  means  is  that  the  conductor,  after  speaking  to  her  hus- 
band, went  out  the  car-door,  and  was  seen  by  her  going  out  the 
car-door,  when  she  got  up  to  go  out  with  the  bundles;  that  he 
was  then  lost  sight  of,  and  was  not  seen  again  till  the  two  (husband 
and  wife)  got  on  the  platform — he  was  then  right  in  the  vestibule 
where  they  were. 

The  deceased,  “as  soon  as  he  got  on  the  platform,  walked  down 
the  steps  and  stepped  right  off.” 

With  this  must,  however,  in  justice  to  the  plaintiff,  be  taken 
what  she  says  at  another  place.  She  says  that  when  she  walked 
to  the  door  (of  the  car)  “the  conductor  went  out  and  we  heard  the 
door  open — the  outside  door  in  th£  vestibule  . . . the  con- 
ductor . . . opened  the  door  and  stepped  back  ...  in 

the  vestibule  . . . right  to  the  edge  of  the  platform  . . . 
of  our  car  . . . (then)  my  husband  went  out  and  down  the 
steps,  and  I followed,  and  he  went  down  and  stepped  right  off.  ” 
It  must  be  borne  in  mind  that  there  are  two  doors,  the  one  the 
car-door,  leading  from  the  body  of  the  car  to  the  vestibule,  the 
other  the  “outside  door  in  the  vestibule,”  leading  from  the  vesti- 
bule outside  the  car  altogether. 

The  story,  therefore,  is,  that  the  deceased  went  to  the  rear 
end  of  the  car;  finding  the  car-door  open,  he  went  out  upon  the 
platform  into  the  vestibule;  the  conductor,  being  then  in  the 
vestibule,  went  to  the  outside  door  in  the  vestibule,  opened  it, 
and  stepped  back — and  that  thereupon  the  deceased  stepped  down 
and  off. 

The  jury  have  found  no  negligence  in  the  conductor  opening 
the  “outside  door  in  the  vestibule” — nor  could  they.  It  is  the 
well-known  practice  and  duty  of  some  one,  porter  or  conductor,  to 
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open  this  door  (and  the  trap-door)  when  approaching  a station,  in 
order  to  save  time  in  disembarking  passengers. 

What  the  jury  have  found  as  negligence  is  the  conductor  not 
remaining  at  the  car-door  till  the  train  stopped. 

In  the  first  place,  he  could  not  have  done  so  and  done  his 
work — the  vestibule  exit  had  to  be  attended  to. 

Nor  is  it  in  any  case  negligence  on  the  part  of  a conductor  not 
to  prevent  a passenger  going  from  car  to  vestibule — or  to  leave  a 
door  open:  Campbell  v.  Canadian  Pacific  R.W . Co.  (1901),  1 
Can.  Ry.  Cas.  258,  and  cases  cited. 

The  riding  on  the  platform,  indeed,  was  against  the  prohibition 
by  the  railway’s  printed  regulations  posted  up  on  the  door  of  the 
car:  Dominion  Railway  Act,  secs.  282,  307  (/);  and  in  respect  of 
the  company  it  was  the  duty  of  the  conductor  to  prevent  passen- 
gers being  on  the  platform  when  the  train  was  in  motion;  but 
that  was  not  a duty  toward  the  passenger.  In  other  words, 
there  is  no  duty  cast  by  law  upon  the  company  to  prevent  passen- 
gers violating  a company’s  rule. 

Nor  was  what  was  done  an  invitation  by  the  company  to 
alight — an  invitation  to  alight  by  calling  out  stations,  etc.,  is,  in 
the  absence  of  special  circumstances,  an  invitation  to  alight 
when  the  train  stops:  Edgar  v.  Northern  R.W.  Co.,  11  A.R.  452, 
at  p.  455,  per  Patterson,  J.A.  Of  course  there  may  be  special 
circumstances,  e.g.,  the  train  not  stopping  long  enough,  as  in 
Keith  v.  Ottawa  and  New  York  R.W.  Co.,  5 O.L.R.  116,  or  an 
omission  to  open  vestibule-doors,  as  in  McDougall  v.  Grand  Trunk 
R.W.  Co.  (1912),  27  O.L.R.  369,  8 D.L.R.  271.  See  also  the  cases 
mentioned  in  Parsons’  Liability  of  Railway  Companies,  pp.  94- 
103;  Browne  & Theobald’s  Law  of  Railway  Companies,  4th 
ed.  (1911),  pp.  328,  329. 

But,  in  the  absence  of  special  circumstances,  “ Calling  out  the 
name  of  a station,  I understand,  and  have  always  understood,  to 
mean  this,  that  it  is  an  intimation  to  all  who  are  travelling  by  the 
train  that  the  station  at  which  the  train  is  about  to  stop  is  that 
particular  station:”  per  Blackburn,  J.,  in  Lems  v.  London  Chatham 
and  Dover  R.W.  Co.  (1873),  L.R.  9 Q.B.  66,  at  p.  70.  “Calling 
out  the  name  of  a station  in  not  an  invitation  to  alight:”  ib.,  at 
p.  71.  It  is  at  the  most  an  “intimation  that  the  passengers  may 
on  the  stopping  of  the  train  alight:”  Bridges  v.  North  London 
R.W.  Co.  (1874),-  L.R.  7 H.L.  213,  at  p.  234. 
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Had  the  conductor  known — or  possibly  if  he  should  have 
known — that  the  passenger,  unaccustomed  to  railway  travel,  took 
his  warning  as  a statement  that  the  train  was  stopped  at  the 
station,  he  might  have  had  imposed  upon  him  the  duty  to  dis- 
abuse the  mind  of  the  passenger;  but  this  was  not  the  case — the 
passenger  knew  that  the  train  had  not  stopped,  but  (at  the  most) 
that  it  was  about  to  stop. 

The  leaving  the  car-door  open  was  not  an  invitation  to  alight — 
our  cars  are  not  as  the  English  coaches  considered  in  Praeger  v. 
Bristol  and  Exeter  R.W.  Co.  (1871),  24  L.T.R.  105,  followed  in 
Cockle  v.  London  and  South  Eastern  R.W.  Co.  (1872),  L.R.  7 
C.P.  321,  323,  324,  in  which  the  car-door  “leads  direct  to  the 
outside.”  Consequently  any  invitation  that  could  be  inferred 
from  leaving  the  car-door  open  could  not  be  an  invitation  to 
alight. 

It  is  common  experience  that  the  porter  or  the  conductor, 
when  the  train  is  approaching  a station,  announces  the  station, 
goes  to  one  end  of  the  car,  opens  the  door  (or  leaves  it  open), 
and  busies  himself  with  the  exit-door;  all  this  cannot  be  con- 
sidered an  invitation  to  alight  at  once — at  most  it  is  an  invitation 
to  alight  when  the  train  comes  to  a stop. 

The  jury  have  rightly  negatived  any  other  charge  of  negligence 
on  the  part  of  the  conductor. 

On  the  whole  case,  I think  the  appeal  should  be  allowed  and 
the  action  dismissed,  both  with  costs  if  asked. 

Rose,  J. : — I agree. 

Lennox,  J.: — The  word  “traffic,”  when  used  in  the  Dominion 
Railway  Act,  R.S.C.  1906,  ch.  37,  includes  passengers:  sec.  2(31). 

By  sec.  284: — 

“The  company  shall,  according  to  its  powers,- — . . . 

(c)  without  delay,  and  with  due  care  and  diligence,  receive, 
carry  and  deliver  all  such  traffic;  and, 

(d)  furnish  and  use  all  proper  appliances,  accommodation  and 

means  necessary  for  receiving,  loading,  carrying,  unloading  and 
delivering  such  traffic.  . . . 

“ (7)  Every  person  aggrieved  by  any  neglect  or  refusal  of  the 
company  to  comply  with  the  requirements  of  this  section  shall, 
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subject  to  this  Act,  have  an  action  therefor  against  the  company, 
from  which  action  the  company  shall  not  be  relieved  by  any  notice, 
condition  or  declaration,  if  the  damage  arises  from  any  negligence 
of  the  company  or  of  its  servant.  ’’ 

William  Mayne,  a farmer,  not  much  accustomed  to  travelling 
upon  a railway,  boarded  a second  class  vestibuled  coach  of  the 
company's,  on  the  evening  of  the  13th  November,  1915,  at  Whitby 
station,  with  his  wife  and  seven  children,  the  eldest  being  a girl 
of  15,  and  the  youngest  a boy  called  “the  baby,"  about  three 
years  of  age.  He  had  tickets  for  Dunbarton,  a flag  station  a few 
miles  further  west.  He  was  not  acquainted  with  the  country,  and 
it  was  about  eight  o’clock  and  a dark  night.  The  baby  had  to  be 
carried  on  and  off  the  car.  They  entered  at  the  rear  of  the  coach 
and  took  seats  three  or  four  seats  up  from  the  rear  end  door. 
When  the  tickets  were  taken  up,  Mayne  asked  the  conductor  to 
tell  him  “ when  we  are  at  Dunbarton  station"  or  “tell  us  when  it 
was  at  Dunbarton  station."  Immediately  to  the  rear  of  the  car 
the  Maynes  were  on,  was  a first  class  coach. 

The  train  was  travelling  west.  It  was  late,  and  the  evidence 
of  the  conductor  shews  that  he  was  trying  to  make  up  time  by 
rapid  travelling,  by  having  everything  ready,  by  quick  disem- 
barkation and  a short  stop  at  Dunbarton.  The  conductor  called, 
“Dunbarton  station  next  stop."  His  evidence  is  not  definite 
as  to  what  he  afterwards  said  to  Mayne,  but  at  all  events  he  im- 
mediately proceeded  to  the  rear  end  of  the  car,  left  the  end  door 
standing  open,  proceeded  ai  once  to  lift  the  trap  and  open  the 
outer  or  side  door,  an  operation  taking  15  to  20  seconds,  and  had 
opened  up  an  unobstructed  passage  for  Mayne  and  his  family  to 
pass  out  and  alight  while  the  train  was  still  running  20  or  25  miles 
an  hour  and  while  it  was  yet  more  than  one  quarter  of  a mile  out  from 
Dunbarton  station.  As  this  witness  is  not  definite  as  to  what  he 
said  to  Mayne,  I will  refer  to  the  evidence  for  the  plaintiff,  which 
the  jury  probably  believed. 

The  plaintiff,  Mayne’s  wife  and  widow,  says  that,  a few  minutes 
after  the  conductor  called  the  Dunbarton  station  as  the  next  stop, 
he  came  and  touched  her  husband  on  the  shoulder,  and  saic}: 
“ Dunbarton  station,  this  is  where  you  get  off. " Gertrude  Mayne 
said:  “After  we  had  passed  Pickering  station,  the  conductor 
came  through  the  train  and  called  out  ‘Dunbarton,’  and  he  went  on 
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out  through  and  after  a short  time  he  came  back  and  he  touched 
my  father  on  the  shoulder  and  said,  ‘This  is  your  station,  this  is 
where  you  get  off;’  and  we  all  went  to  get  up,  and  father  told  us  to 
keep  still  for  a minute,  the  train  was  not  stopped,  and  after  a 
matter  of  a few  seconds  after  he  said,  ‘All  right  now,  come  on.’ 
We  all  got  up  and  he  took  the  baby  up  and  mother  took  the  parcels, 
and  he  followed  the  conductor  down  the  aisle,  mother  coming 
after  him,  we  children  following.  We  got  just  to  the  door,  and 
mother  and  he  changed  parcels  and  the  baby,  and  we  went  right 
out,  father  going  ahead,  and  he  walked  right  out  and  walked  down 
the  steps  and  stepped  off,  and  we  were  all  following  him,  and  the 
conductor  when  we  went  out  was  standing  in  the  vestibule  of  our 
car  just  near  the  edge  between  the  two  platforms  of  the  two  cars.  ” 
The  evidence  of  Archie  Mayne,  a boy  of  about  thirteen,  is  to  the 
same  effect. 

After  the  delay  of  a few  moments,  the  family  followed  the  con- 
ductor to  the  open  door,  the  father  passed  out  ahead,  carrying  a 
valise  in  one  hand  and  a large  bundle  under  the  other  arm,  and 
turned  to  the  right.  About  two  steps  from  the  door  took  him  to 
the  steps ; without  hesitating,  he  went  down  the  five  steps,  stepped 
off  into  the  darkness,  and  was  so  injured  that  he  was  never  after- 
wards conscious,  and  died  within  three  or  four  days.  The  car  and 
vestibule  were  well  lighted. 

The  action  is  brought  by  the  plaintiff  on  her  own  behalf  and  on 
behalf  of  her  children,  being  the  children  also  of  the  said  William 
Mayne,  for  damages,  under  the  provisions  of  Lord  Campbell’s 
Act,  and  the  statutory  provisions  above  set  out.  These  questions 
were  submitted  to  the  jury: — 

Q.  1.  Was  the  accident  which  resulted  in  the  death  of  the 
plaintiff’s  husband  caused  by  any  negligence  of  the  defendant 
company?  A.  Yes. 

Q.  2.  If  so,  wherein  did  such  negligence  consist?  A.  By  the 
conductor  not  remaining  at  the  door  of  the  car  until  the  train 
stopped. 

Q.  3.  Or  was  the  deceased  guilty  of  negligence  which  caused 
the  accident,  or  which  so  contributed  to  it  that  but  for  his  negli- 
gence the  accident  would  not  have  happened?  A.  No. 

The  fourth  question  as  to  what  was  the  contributory  negligence 
was  not  answered,  and  damages  were  assessed  at  $4,000. 
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The  contention  of  the  defendant  company  is,  that  the  answer 
to  the  second  question  is  not  a finding  of  negligence,  or  a finding 
of  legal  negligence,  which  I take  to  be  the  same  thing.  Negli- 
gence is  a relative  term.  The  degree  of  care  to  be  exercised  is 
necessarily  gauged  by  the  circumstances  or  conditions  existing 
and  known  to  exist  at  the  time.  What  would  shew  gross  negli- 
gence in  reference  to  “A”  might  not  be  evidence  of  negligence 
at  all  in  reference  to  “B.”  Negligence  has  been  often  defined, 
and  may,  possibly,  be  often  defined  again,  but  there  can  be  no 
all-comprehensive  d priori  declaration  as  to  what  is  or  is  not 
negligence;  as  each  case  arises,  it  must  be  governed  by  its  own 
facts,  and  it  is  “ always  a question  for  the  jury  upon  the  evidence, 
but  guided  by  proper  instructions  from  the  Court.  . . . The 

relative  degree  of  care,  or  the  want  of  it,  grows  out  of  the  circum- 
stances and  conduct  of  both  parties” — as  said  by  Mr.  Justice 
Agnew  in  Philadelphia  and  Reading  R.R.  Co.  v.  Spearen  (1864), 
47  Penn.  St.  300,  at  p.  305.  The  definition  of  Willes,  J.,  in 
Vaughan  v.  Taff  Vale  R.W.  Co.  (1860),  5 H.  & N.  679,  at  p.  688, 
“the  absence  of  care,  according  to  the  circumstances,  ” will  cover  a 
great  many  cases,  and  is  distinctly  pertinent  to  what  we  have  to 
determine  here. 

Mr.  McCarthy,  if  I understood  his  argument,  contended  that 
a jury  cannot  be  allowed  to  say  how  a railway  is  to  be  manned, 
managed,  or  operated,  and  he  cited  the  case  of  Mallory  v.  Winni- 
peg Joint  Terminals,  53  S.C.R.  323,  in  which  the  jury’s  finding  of 
negligence  was  set  aside.  It  is  quite  clear  without  authority  that 
where  the  statute,  or  the  Railway  Board,  or  its  inspectors,  en- 
gineers, or  experts,  under  the  authority  of  the  statute,  specifically 
prescribe  how  the  road-bed,  yards,  or  rolling  stock,  or  other 
appliances  of  the  railway  are  to  be  constructed,  maintained,  or 
operated,  it  is  not  competent  for  a jury  to  declare  that  some  other 
or  additional  thing  should  have  been  done  or  that  the  railway 
should  have  been  operated  in  some  other  way;  and  to  assign 
negligence  because  this  other  or  additional  thing  was  not  done 
or  the  railway  was  not  operated  in  this  other  way,  and  it  certainly 
requires  no  authority  to  establish  that  the  findings  of  a jury 
must  have  evidence  to  support  them;  and  these  are  the  only 
grounds  covered  by  the  Mallory  case.  The  decision  is  simply  an 
application  of  the  principle  upon  which  Canadian  Pacific  R.W.  Co. 
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v.  Roy,  [1902]  A.C.  220,  and  Montreal  Water  and  Power  Co.  v. 
Davie  (1904),  35  S.C.R.  255,  were  decided.  No  question  of  this 
nature  is  involved  in  this  appeal. 

Subject  to  the  provisions  of  Parliamentary  enactments,  and 
regulations  and  provisions  pursuant  to  their  authority,  if  there  is 
any  evidence  from  which  negligence  can  be  inferred,  the  question 
of  negligence  causing  injury  in  a railway  case,  as  in  all  other  jury 
cases,  is  absolutely  and  exclusively  for  the  consideration  of  the 
jury;  and,  although  their  conclusion  may  not  be  quite  satisfactory, 
it  will  not  be  interfered  with  if,  in  the  opinion  of  the  Court,  there 
was  evidence  upon  which  reasonable  men  might  have  come  to  that 
conclusion.  In  this  sense  juries  can  and  do  determine  how  rail- 
ways shall,  or  at  least  ought  to,  be  operated.  It  would  obviously 
be  absurd  to  quote  authorities  in  support  of  this.  No  week  passes 
in  Britain  or  Canada  without  its  long  list  of  illustrations;  and  as, 
in  the  majority  of  cases,  facts  which  can  properly  be  submitted  to 
the  jury  when  found  are  conclusively  determined  by  their  verdict, 
it  is  the  constant  effort  of  Courts  to  define  clearly  where  the  con- 
trol of  the  Judge  ends  and  the  exclusive  functions  of  the  jury 
begin:  Fraser  v.  Drew  (1900),  30  S.C.R.  241;  Clouston  & Co. 
Limited  v.  Corry,  [1906]  A.C.  122;  Toronto  R.W.  Co.  v.  King, 
[1908]  A.C.  260.  In  Bridges  v.  North  London  R.W.  Co.,  L.R.  7 
H.L.  213,  Mr.  Justice  Brett,  at  p.  236,  says:  “If  such  decisions 
may  be  overruled  on  the  mere  ground  that  courts  or  Judges  do  not 
agree  with  them,  juries  are  bound  to  matters  of  fact  by  the  view  of 
the  Judges  as  to  facts.  This  cannot  be.” 

If,  however,  by  his  argument  Mr.  McCarthy  meant  no  more 
than  to  affirm  that  a jury  ought  not  to  be  allowed  dogmatically  to 
affirm  that  in  all  cases,  unless  a certain  specific  thing  is  done,  the 
company,  without  regard  to  other  circumstances,  is  guilty  of  negli- 
gence, as  for  instance  that  a porter,  conductor,  or  other  official 
must  always  be  at  the  door  of  the  car  when  passengers  are  alight- 
ing or  about  to  alight,  I would  certainly  be  disposed  to  agree  with 
him.  The  cases  do  not  shew  that  juries  can  make  regulations 
as  to  the  operation  of  railways,  and  all  that  the  Railway  Act 
contemplates  or  provides  for  is  that  “the  company  shall  according 
to  its  powers  . . . with  due  care  and  diligence  . . . 

carry  and  deliver”  their  passengers  upon  and  from  their  trains. 
It  is  conceivably  quite  possible  for  a railway  company  to  shew, 
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even  in  an  exceptional  case  like  this — and,  in  my  opinion,  casting 
upon  the  company  the  duty  of  exceptional  care — that  such  in- 
structions and  warnings  had  been  given  or  such  precautions  had 
been  taken,  or  such  other  duties  of  paramount  importance  or 
urgency  were  imposed  upon  the  conductor,  particularly  if  their 
intervention  could  not  be  Anticipated,  As  to  preclude  the  inference 
of  negligence.  The  existence  of  such  conditions  was  for  the  com- 
pany to  shew  if  they  could,  and,  with  contributory  negligence 
negatived,  a finding  in  which  I entirely  concur,  in  the  absence  of 
such  evidence  and  on  the  undisputed  evidence  in  this  case,  d find  it 
impossible  to  think  that  the  jury  were  wrong  in  finding  the  absence 
of  the  conductor,  wherever  he  was,  from  the  place  in  which  he 
could,  and  under  the  circumstances  ought  to,  have  been  at  the 
time  when  the  last  chance  to  save  this  man  had  come,  and  his 
marvellous  silence  as  he  saw  him  turn  from  the  door  and  step  by 
step  go  down  to  his  death,  was  the  negligence  causing  the  casualty 
— the  last  link  in  a chain  of  negligence  and  reckless  indifference 
to  the  safety  of  Mayne  and  his  family,  beginning  when  he  tapped 
him  on  the  shoulder  and  said:  “This  is  Dunbarton,  this  is  where 
you  get  out.”  The  general  announcement  had  been  made  some 
little  time  before,  and  it  must  be  made  in  all  the  local  cars,  when 
the  train  is  about  to  stop,  and  without  reference  to  whether  there 
are  passengers  to  get  off  in  the  car  where  the  announcement  is 
made  or  not,  as  otherwise  there  would  constantly  be  passengers 
getting  off  by  mistake,  before  they  had  reached  their  destination. 
I therefore  attach  no  importance,  under  th^  circumstances  of  this 
case,  to  the  call  “Dunbarton,  next  stop.”  In  our  system,  and  for 
the  reasons  I have  mentioned,  amongst  others,  it  does  not  in  itself 
necessarily  mean  an  invitation  to  alight  at  once:  Edgar  v.  Northern . 
R.W.  Co.,  11  A.R.  452;  and  at  all  events  it  did  not  influence  the 
action  of  Mayne  in  any  way.  He  had  told  the  conductor  that  he 
had  not  travelled  much,  had  put  himself  as  it  were  in  the  con- 
ductor’s charge,  and  depended  upon  him  to  tell  him  “when  he 
was  at  Dunbarton”  and  when  to  get  off.  “Invitation  to  alight” 
is  a nicely  turned  and  convenient  phrase,  but  like  other  good 
servants  is  liable  to  be  overworked.  The  broad  question  in  each 
case  is : Was  the  conduct  of  the  company’s  servant  such  as  reason- 
ably to  induce  the  passenger  to  believe  that  he  was  expected  to 
alight  and  could  then  alight  in  safety?  If  by  any  act  or  acts  of  the 
servant  of  omission  or  commission  this  belief  is  induced',  it  is 


XXXIX.] 


ONTARIO  LAW  REPORTS. 


13 


incumbent  upon  the  company’s  servant  to  counteract  it  by  notice, 
warning,  physical  intervention,  or  otherwise,  in  time  to  prevent 
the  passenger  from  acting  upon  it;  and,  if  he  fails  to  do  so  and 
injury  results,  the  company  are  liable:  Crowther  v.  Lancashire  and 
Yorkshire  R.W.  Co .,  6 Times  L.R.  18;  the  Bridges  case  above 
referred  to,  where  the  warning  “keep  your  seats”  came  too  late; 
Edgar  v.  Northern  R.W.  Co.  (above),  judgment  by  Patterson, 
J.A.,  at  p.  455,  Osier,  J.A.,  at  p.  456;  and,  if  once  the  company’s 
servants  create  the  impression  that  the  passenger  may  safely 
alight,  it  would  seem  that  the  belief  must  be  actually  dispelled 
and  the  subsequent  act  must  be  effective,  or  the  company  will 
still  be  liable:  Rose  v.  North  Eastern  R.W.  Co.  (1876),  2 Ex.  D. 
248,  46  L.J.  Ex.  374.  In  that  case  the  train  was  at  a standstill, 
but  not  opposite  the  platform;  and,  although  the  porter  called 
out  “Keep  your  seats,”  the  plaintiff  did  not  appear  to  have 
heard  him,  and  the  warning  had  not  the  effect  of  actually  counter- 
acting the  impression  created  by  the  stoppage  of  the  train.  The 
verdict  was  upheld  upon  appeal.  The  same  principle  was  adopted 
by  the  House  of  Lords  in  the  Bridges  case. 

The  conductor,  knowing  that  Mayne  was  waiting  to  be  told 
when  he  was  at  the  station,  having  told  him  “This  is  Dunbarton, 
this  is  where  you  ge off,”  having  fastened  back  the  end-door,  for 
car-doors  will  not  stay  open  without  being  fastened,  as  the  jury 
would  know,  and  having  opened  the  trap  and  the  outer  door, 
there  was  the  clearest  intimation  to  Mayne  that  it  was  safe  and 
the  time  for  him  to  alight;  and  Mayne  having  come  to  the  plat- 
form with  his  bundles  and  family,  and  proceeding  without  hesita- 
tion across  the  platform  and  down  the  steps  in  the  ordinary  way  of 
alighting,  was  unequivocal  notice  to  the  conductor  that  Mayne 
believed  the  train  had  stopped  and  intended  to  and  thought  he 
should  get  off  at  that  time.  Notwithstanding,  this,  the  con- 
ductor went  away  from  the  steps  where  he  ought  to  have  been,  as 
will  hereinafter  appear,  and  where  he  would  necessarily  offer  a 
physical  impediment  to  passengers  in  passing  out  (but  not  for  the 
cause  he  alleges),  and  let  this  man  go  to  his  death  without  one 
word  to  disabuse  his  mind  of  the  erroneous  belief  that  he  had 
actively  created.  I cannot  think  that  the  finding  attacked  ought 
to  be  set  aside.  The  conductor  says  that  when  he  saw  Mayne 
come  upon  the  car-platform  he  did  not  tell  him  that  the  train 
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was  not  yet  stopped  because  he  believed  he  was  going  back  into 
the  first  class  coach.  Did  he  still  believe  it  when  he  saw  him 
cross  the  platform  and  go  down  the  steps?  Did  he  believe  it  at 
all?  Does  a man,  unused  to  travelling,  manifestly  nervous  and 
anxious,  who  arranges  to  be  specifically  informed  when  he  should 
get  off,  with  bundles  upon  each  arm,  and  a wife  and  baby  and 
six  other  children  to  care  for,  and  several  moments  after  he  has 
been  told,  “This  is  where  you  get  off,”  do  that  kind  of  thing;  or  is 
this  the  story  of  a man  who  finds  it  difficult  ;o  account  for  his 
conduct?  Would  twelve  intelligent  jurors,  would  any  juror,  be 
likely  to  believe  him?  And,  if  not,  it  goes  to  the  root  of  the  con- 
ductor’s credibility  throughout.  This  witness  says  that  he  was 
not  on  the  lower  step,  as  the  common  practice  is  and  the  jury* 
would  know,  as  he  had  to  open  the  trap  and  door  of  the  adjoining 
vestibule.  For  what  purpose?  There  were  no  passengers  for 
this  flag  station  on  that  car,  the  Maynes  were  the  only  people  he 
had  to  look  after  at  that  time,  and  he  does  not  suggest  that  there 
were  others.  He  is  contradicted  as  to  the  fact  by  the  plaintiff 
and  her  two  children,  who  favourably  impressed  the  learned 
Judge  a:  the  trial;  and  there  is  the  cogent  evidence  of  two  expert 
witnesses  for  the  defence  as  to  what  he  should  have  done  and 
where  he  ought  to  have  been,  all  to  be  considered. 

It  was  all  matter  for  the  jury  to  weigh  and  determine;  was  it 
true  that  the  conductor  was  engaged  as  he  says;  was  it  necessary 
or  prudent  to  open  two  adjoining  and  communicating  vestibules 
for  a flag  station;  was  it  a paramount  duty,  in  the  circumstances  of 
this  case,  seeing  that  he  knew  that  these  people  were  getting  off 
in  the  belief  of  safety  which  his  conduct  had  inspired;  and,  granting 
it  all,  was  there  anything  to  prevent  him  when  he  saw  Mayne 
on  the  platform  from  saying,  “Stay  there  until  the  train  stops?” 

It  is  possible  that,  the  conclusions  of  the  jury  might  be  better 
and  more  fully  expressed  than  they  are,  but  I do  not  undertake 
to  say  so.  Possibly  they  might  have  given  the  several  matters  of 
antecedent  or  original  and  continuing  negligence,  culminating  in 
the  ultimate  negligence  assigned,  as  additional  causes  of  the 
casualty;  but  is  it  to  be  expected  that  juries  will  always  express 
their  conclusions  fully  and  with  technical  accuracy?  Their 
findings  are  not  to  be  scrutinised  and  treated  like  a document 
prepared  by  a solicitor  and  revised  by  eminent  counsel — otherwise 
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we  had  better  revert  to  the  old  practice  of  a general  verdict.  It 
ought  to  be  enough  that  their  meaning,  in  the  light  of  the  ev’:dence 
and  the  Judge’s  charge,  is  evident — is  within  their  province,  and 
is  supported  by  evidence. 

A recent  authority  for  saying  this  is  to  be  found  in  British 
Columbia  Electric  R.W.  Co.  v.  Loach,  [1916]  1 A.C.  719.  The  jury 
said,  in  answer  to  the  second  question,  that  the  company’s  negli- 
gence consisted  in:  “Excessive  speed  under  the  circumstances: 
namely,  a single  track  was  in  use  for  both-way  passengers,  and  it 
was  proved  that  passengers  were  waiting  whose  destination  was 
unknown  to  the  motorman  or  conductor.  Therefore,  the  speed 
should  have  been  slackened  and  the  car  brought  under  complete 
control  approaching  the  station.  Insufficient  space  between  the 
orchard  and  station  for  observing  the  approach  of  cars  from  the 
north.  ” It  is  to  be  observed  that  the  only  relevant  finding  under 
question  2 was  excessive  speed.  There  was  nothing  in  the  finding 
as  to  a defective  brake;  and  the  decision  of  the  Privy  Council  for 
the  plaintiff  rests  upon  the  car  being  taken  out  in  the  morning 
with  a defective  brake,  combined  with  excessive  speed.  In  de- 
livering the  judgment  of  the  Board,  Lord  Sumner,  at  p.  722,  said: 
“The  jury  found  that  the  car  was  approaching  at  an  excessive 
speed  and  should  have  been  brought  under  complete  control, 
and  although  they  gave  as  their  reason  for  saying  so  the  presence 
of  possible  passengers  at  the  station  by  the  crossing,  and  not  the 
possibility  of  vehicles  being  on  the  road,  there  can  be  no  mistake 
in  the  matter,  and  their  finding  stands.” 

I understood  the  door  spoken  of  in  the  answer  called  in  ques- 
tion to  be  the  vestibule-door  or  what  might  be  called  the  outer 
or  side  door  of  the  car,  but  either  way  it  would  matter  little  if  the 
conductor  had  not  remained  mute.  “Hey”  when  the  man  was 
on  the  lowest  step  or  in  the  air  was  not  calculated  to  prevent 
the  disaster,  and  did  not  prevent  it. 

Mr.  McCarthy  argued  that  it  was  not  the  duty  of  the  con- 
ductor to  be  on  or  about  the  steps.  Well,  if  there  was  no  duty,  no 
duty  could  be  violated,  and  no  negligence  could  be  inferred. 
There  is  no  prescribed  or  precise  way  in  which  companies  are  to 
exercise  care  in  the  carriage  of  passengers;  in  each  case  it  is  a ques- 
tion of  antecedent  or  concurrent  conditions  or  circumstances, 
and  there  may  well  be  instances  in  which  what  is  here  referred 
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to  by  counsel  would  not  constitute  negligence.  In  this  instance, 
however,  I am  of  opinion  that  there  was  abundant  evidence  for 
the  consideration  of  the  jury  pointing  to  a reckless  disregard  of 
duty,  beginning  when  the  conductor  told  Mayne,  “This  is  where 
you  get  off,”  continuing  in  unbroken  sequence  until  the  disaster 
occurred,  and  affording,  I would  think,  cogent  evidence  of  negli- 
gence which  a jury  could  not  properly  ignore.  It  is  common 
knowledge  that  the  practice  on  all  Canadian  railways  is  that  the 
conductor,  porter,  or  brakesman  is  at  the  opening  where  the 
passengers  are  to  disembark  to  assist  them  to  alight.  The  defend- 
ant company  called  three  expert  witnesses— two  of  them  gave 
evidence  about  this  point,  and  one  of  them  as  to  the  number  of 
doors  to  be  opened. 

This  is  from  the  evidence  of  Robert  Scott  on  cross-examina- 
tion : — 

“Mr.  Phelan:  Do  you  follow  the  same  rule  as  the  Grand 
Trunk  does,  to  have  an  official  of  the  train  go  to  each  platform  as 
it  is  approaching  a station?  A.  On  what  class  of  train?” 

After  several  irrelevant  answers,  this  question  is  read  to  the 
witness,  and  he  answers:  “We  try  to  have  the  conductor  and 
brakesman  at  the  platform. 

“Mr.  Phelan:  As  I understand,  they  usually  try  to  use  only 
one  or  two.  platforms  at  the  station?  A.  One  or  two  as  the  traffic 
demands. 

“Q.  And  some  official  goes  to  that  platform  as  the  train  is 
approaching  the  station?  A.  Yes. 

“Q.  There  is  nothing  to  prevent  that  official  telling  passengers 
to  remain  inside  the  car  till  the  train  comes  to  a stop,  is  there? 
A.  Of  course  he  has  other  duties  to  perform. 

“Q.  You  stand  in  there  to  assist  passengers  going  in  and  out 
of  the  car?  A.  Yes. 

“Q.  To  see  that  they  get  off  the  car  safely,  that  is  his  duty? 
A.  If  he  can  get  there  before  the  passengers,  yes.  ” 

The  conductor  got  there  in  time  on  this  occasion. 

“Q.  It  is  his  duty  to  get  there  how  long  before  the  train 
stops?  A.  As  the  train  comes  into  the  yard.  . . . 

“Q.  His  duty  is  to  go  to  the  platform  about  a quarter  of  a mile 
away  from  the  station  and  to  see  to  the  safe  disembarkation  of 
the  passengers?  A.  Yes. 
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“Q.  There  is  nothing  to  prevent  that  man  as  he  gets  there 
asking  passengers  to  remain  inside  the  door  until  the  train  stops? 

/ A.  Not  as  a rule,  and  that  is  done  as  a rule. 

“Q.  I suppose  you  agree  with  the  conductor,  with  the  Grand 
Trunk  conductor,  that  it  is  that  official’s  duty  to  see  that  passen- 
gers do  stay  inside  the  car  as  long  as  the  train  is  in  motion?  A.  If 
you  can  do  it,  yes.”- 

Here  the  conductor  did  not  try  to  keep  them  in,  but  the  con- 
trary. 

And  this  is  from  the  examination  in  chief  of  expert  John  D. 
McMillan : — 

“Mr.  McCarthy:  What  do  you  say  as  to  the  practice  adopted 
by  the  Grand  Trunk  with  reference  to  opening  trap-doors  on 
vestibule-cars  approaching  stations?  A.  The  practice  is  that  the 
conductor  or  brakesman  is  required,  sdme  short  distance  before 
arriving  at  a station,  to  announce  the  name  of  a station,  and  a 
short  time  after  that  to  open  up  the  vestibules  and  to  be  on  hand 
to  assist  the  passengers  off.” 

Cross-examined  by  Mr.  Phelan:  “What  I understand  you  to 
say  is,  when  the  train  is  moving,  the  trap-door  has  its  purposes  of 
safety?  A.  Yes. 

“Q.  And,  I suppose,  when  the  trap-door  is  lifted  up,  the  duty 
of  the  conductor  is  increased  so  far  as  looking  after  the  safety  of 
the  passengers  is  concerned?  A.  It  is  more  or  less  increased,  yes. 

“Q.  That  is,  you  take  away  one  safeguard  when  you  open  the 
door,  and  you  counterbalance  that  by  saying  to  the  conductor, 
‘You  have  to  be  more  careful  when  the  door  is  open?’  A.  No,  we 
do  not  say  he  has  to  be  more  careful,  because  we  expect  him  to  be 
careful  at  all  times,  as  careful  as  he  can  be. 

“Q.  May  I put  the  question  this  way,  that  the  passengers  get 
into  the  habit  of  relying  upon  the  conductor  or  the  official  on  the 
platform  when  the  trap-door  is  open?  A.  There  are  a certain 
class  of  passengers  who  do  and  others  that  do  not. 

“Q.  That  is  those  who  are  accustomed  to  travelling  and  look- 
ing after  themselves?  A.  Not  at  all. 

/ 

“Q.  There  are  the  two  classes  anyway?  A.  There  are.” 

The  jury  accepted  and  acted  upon  the  evidence  of  these  expert 
witnesses  for  the  defence  as  to  the  propriety  of  opening  the  vesti- 
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bule  at  the  time  it  was  opened,  and  it  was  not  unreasonable  that 
they  should  also  be  confirmed  in  their  common,  every  day,  ex- 
perience of  manning  the  outlets  when  trains  are  approaching  a 
stop,  the  number  of  doors  usually  opened,  the  additional  unavoid- 
able danger,  and  the  need  of  increased  vigilance  at  such  times,  by 
the  evidence  of  these  same  witnesses.  Without  reference  to  any 
of  the  antecedent  circumstances,  I think  the  answer  complained 
of  is  well  sustained  upon  the  evidence  of  these  experts  alone. 

In  the  carefully  considered  answers  of  five  of  His  Majesty’s 
Judges  to  the  House  of  Lords  in  the  Bridges  case,  Brett,  J.,  at  p. 
232,  said:  “Negligence  consists  in  the  doing  of  some  act  which  s 
person  of  ordinary  care  and  skill  would  not  do  under  the  circum- 
stances, or  in  the  omitting  to  do  some  act  which  a person  of  ordin- 
ary care  and  skill  would  do  under  the  circumstances.  The  final 
and  full  and  strict  direction  to  a jury  therefore  in  such  case  is  con- 
tained in  the  following  questions:  Have  the  defendants  or  their 
servants  done  anything  in  the  conveyance  of  the  plaintiff  to  his 
destination  which  persons  of  ordinary  care  and  skill  under  the  cir- 
cumstances would  not  have  done,  or  have  they  or  their  servants 
omitted  to  do  anything  which  persons  of  ordinary  care  and  skill 
under  the  circumstances^ would  have  done?  Have  they  or  their 
servants  by  such  act  of  commission  or  omission  caused  injury  to 
the  plaintiff?”  And  at  pp.  234,  235:  “What  men  of  ordinary 
care  and  skill  would  or  would  not  do  under  certain  circumstances 
is  matter  of  experience,  and  so  of  fact,  which  a jury  only  ought  to 
determine.” 

My  excuse,  if  an  excuse  there  can  be,  for  stating  my  opinion 
at  such  tiresome  length,  is  that  I have  the  misfortune  to  differ 
from  the  weighty  opinion  of  my  experienced  and  learned  brother 
Riddell.  Indeed,  though  radically  different  in  their  settings, 
including  the  absence  of  contributory  negligence  in  this  case,  I 
cannot  but  feel  that  in  more  skilful  hands  this  appeal  might  be 
disposed  of  upon  the  reasoning  of  the  judgment  of  the  Privy 
Council  in  British  Columbia  Electric  R.W.  Co.  v.  Loach,  above. 

The  appeal  should  be  dismissed  with  costs. 


Ferguson,  J.A.: — This  appeal  turns  upon  the  meaning  of 
three  of  the  answers  of  the  jury: — 

“Q.  1.  Was  the  accident  which  resulted  in  the  death  of  the 
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plaintiffs  husband  caused  by  the  negligence  of  the  defendant 
company?  A.  Yes. 

“Q.  2.  If  so,  wherein  did  such  negligence  consist?  A.  By  the 
conductor  not  remaining  at  the  door  of  the  car  until  the  train 
stopped. 

“Q.  3.  Or  was  the  deceased  guilty  of  negligence  which  caused 
the  accident  or  which  so  contributed  to  it  that  but  for  his  negli- 
gence the  accident  would  not  have  happened?  A.  No.” 

Read  together  and  with  the  evidence,  these  answers,  to  my 
mind,  mean  that  the  deceased,  in  leaving  his  seat  in  a moving  train, 
walking  to  the  platform  of  the  car  and  down  five  car-steps,  and 
from  there,  in  the  dark  of  the  night,  either  stepping  or  falling  off 
the  train,  was  not  guilty  of  negligence;  and  that,  in  the  circum- 
stances of  this  case,  the  train  conductor  was  negligent  in  not  pre- 
venting the  deceased  from  doing  what  he  did,  by  remaining  at  the 
car-door. 

That  the  jury  should  make  such  findings  of  course  required 
special  circumstances  to  be  proven,  and  I think  they  were  proven 
as  follows: — 

The  deceased,  his  wife,  and  seven  children,  entered  the  train 
at  Whitby,  destined  for  a flag  station  called  Dunbarton.  The 
deceased  requested  the  conductor  to  let  him  know  when  they 
were  at  that  station ; accordingly,  as  the  train  approached  Dunbar- 
ton, the  conductor  came  through  the  car  and  called  out,  “ Dun- 
barton is  the  next  stop.”  Shortly  afterwards  the  conductor  re- 
turned, and,  touching  the  deceased  on  the  shoulder,  said,  “This  is 
Dunbarton,  this  is  where  you  get  off.  ” The  deceased  was  entitled 
to  conclude  from  these  words  that  he  had  arrived,  but  he  appears  to 
have  construed  them  only  as  notice  to  get  ready  at  once  to  get 
off,  because,  on  the  children  rising  to  go,  the  father  told  them  to 
“sit  still  till  the  train  is  stopped;”  but,  almost  immediately 
afterwards,  he  said,  “Now,  come  on,  ” and  all  started  for  the  door. 
As  the  wife  and  husband  reached  the  car-door,  the  conductor 
stepped  out,  and,  in  the  hearing  of  the  husband  and  wife,  and  per- 
haps in  the  sight  of  the  husband,  who  was  ahead,  opened  the  trap- 
door in  the  vestibule  and  the  outside  door;  and  there,  in  sight  of 
both,  stepped  back,  whereupon  the  deceased  walked  down  the 
steps.  To  give  effect  to  the  jury’s  finding  of  no  contributory 
negligence,  it  must  be  concluded  that  the  deceased  was  misled  by 
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the  conductor’s  action  into  the  belief  that  the  train  was  at  its 
destination  and  stopped  at  the  place  where  the  deceased  was  to 
get  out. 

If  such  be  the  necessary  result  of  the  answer  to  question  No.  3, 
then  it  follows  that  in  the  answer  to  question  No.  2 the  jury  have 
found  the  means  that  should,  in  their  opinion,  have  been  adopted 
to  prevent  the  deceased  from  acting  on  the  erroneous  impression 
created  by  the  acts  and  words  of  the  conductor. 

I would  dismiss  the  appeal. 


Appeal  dismissed  with  costs — the  Court  being  divided. 


1917 
Feb.  26. 


[APPELLATE  DIVISION.] 

Rex  v.  Cantin. 
Rex  v.  Weber. 


Canada  Temperance  Act — Magistrate’s  Conviction — Motion  to  Quash — Right  to 
Certiorari  Taken  away  by  sec.  148  ( R.S.C . 1906,  ch.  152) — Jurisdiction 
of  Magistrate — Evidence  of  Offence. 


/ 


The  right  to  certiorari  being  taken  away  by  sec.  148  of  the  Canada  Temperance 
Act,  R.S.C.  1908,  ch.  152,  the  orders  of  Latchford  and  Middleton,  JJ., 
respectively,  refusing  to  quash  convictions  of  the  defendants  made  by 
magistrates  for  offences  against  that  Act,  were  affirmed;  it  being  held 
(Rose,  J.,  dissenting),  that  the  Court  could  not  interfere  in  a case  where 
the  magistrate  had  jurisdiction  to  enter  upon  the  inquiry. 

Per  Riddell,  J. : — The  Court  could  interfere  only  in  a case  where  it  was  made 
to  appear  that  the  magistrate’s  commission  did  not  justify  him  in  exer- 
cising jurisdiction  in  the  locus,  or  that  he  was  not  in  fact  proceeding  on 
an  alleged  violation  of  the  Act. 

Per  Rose,  J.: — Notwithstanding  sec.  148,  a conviction  may  be  quashed  upon 
the  motion  that  has  been  substituted  for  certiorari,  if  it  appears  that  the 
magistrate  had  no  jurisdiction;  the  Court  may  look  at  the  evidence  taken 
by  the  magistrate,  and,  if  it  finds  that  there  is  no  evidence  shewing  an 
offence,  may  quash  the  conviction  as  made  without  jurisdiction.  Dis- 
senting view  of  Cameron,  J.,  in  Regina  v.  Wallace  (1883),  4 O.R.  127,  147, 
adopted. 


Appeals  by  the  defendants  from  the  orders  of  Latchford,  J. 
(17th  November,  1916),  and  Middleton,  J.  (8th  December, 
1916),  in  Chambers,  refusing  to  quash  convictions  under  the 
Canada  Temperance  Act,  R.S.C.  1906,  ch.  152.  The  reasons 
for  the  decision  of  Latchford,  J.,  in  Rex  v.  Cantin,  were  given  in 
Rex  v.  Berry  (1916),  38  O.L.R.  177,  the  two  cases  having  been 
decided  at  the  same  time. 
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February  2.  The  appeals  came  on  for  hearing  before  Riddell  App.  Div. 


and  Lennox,  JJ.,  Ferguson,  J.A.,  and  Rose,  J.  1917 

L.  E.  Dancey,  for  the  appellant  Cantin.  Rex 

Glyn  Osier,  for  the  appellant  Weber.  Cantii 

J.  R.  Cartwright,  K.C.,  for  the  Attorney-General,  objected  Rex 
that  no  appeals  lay  from  the  orders  refusing  to  quash  the  con-  v. 

W ggg] 

victjons.  The  convictions  had  been  made  under  sec.  127  of  the 
Canada  Temperance  Act,  and  the  right  to  certiorari  had  been 


taken  away  by  sec.  148  of  that  Act,  unless  it  could  be  shewn  that 
the  magistrate  had  no  jurisdiction,  and  he  certainly  had  jurisdic- 
tion here  to  enter  upon  the  inquiry.  Therefore,  the  evidence 
could  not  be  looked  at  to  determine  whether  or  not  it  was  suffi- 
cient to  warrant  the  convictions:  Regina  v.  Wallace  (1883),  4 
O.R.  127. 

Glyn  Osier,  for  the  appellant  Weber,  contended  that  the 
Court  had  power  to  look  at  the  evidence  taken  by  the  magistrate 
and  to  inquire  into  his  competency:  Regina  v.  Coulson  (1896), 
27  O.R.  59.  The  magistrate  had  no  jurisdiction  unless  there 
had  been  an  offence:  Colonial  Bank  of  Australasia  v.  Willan 
(1874),  L.R.  5 P.C.  417.  There  was  a clear  distinction  between 
a case  where  there  was  conflicting  evidence  and  one  where,  as 
here,  there  was  no  evidence  at  all.  Until  there  was  some  evidence 
of  an  offence,  the  magistrate  had  not  begun  his  inquiry.  Until 
then  there  could  be  nothing  about  which  he  could  decide  that  he 
had  jurisdiction:  The  Queen  v.  Bolton  (1841),  1 Q.B.  66;  Halsbury’s 
Laws  of  England,  vol.  10,  p.  199.  The  inquiry  at  the  commence- 
ment of  the  proceedings  is  not  the  one  that  gives  the  magistrate 
jurisdiction,  but  the  inquiry  after  it  appears  that  there  is  some 
evidence  of  the  offence.  Here  there  was  no  evidence  of  an  offence, 
and  so  there  was  no  jurisdiction. 

L.  E.  Dancey,  for  the  appellant  Cantin,  said  that  the  appell- 
ants did  not  apply  for  certiorari,  but  moved  to  quash  the  con- 
victions. There  must  be  some  relief:  Holmested’s  Ontario 
Jud.  Act.,  4th  ed.,  p.  140. 

Cartwright,  in  reply,  referred  to  Rex  v.  Carter  (1916),  26  Can. 
Crim.  Cas.  51,  where  the  earlier  cases  are  collected;  Ex  p.  Daley 
(1888),  27  N.B.R.  129;  an  article  on  “ Certiorari  ” in  (1916)  36  C. 
L.T.  939;  and  Ex  p.  Hopwood  (1'850),  15  Q.B.  121. 
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February  26.  Riddell,  J.: — On  information  duly  sworn 
before  Mr.  Andrews,  Police  Magistrate  for  the  Township  of 
Hay,  a summons  was  issued  against  N.  Cantin  for  unlawfully 
bringing  intoxicating  liquor  into  the  county  of  Huron,  contrary 
to  the  provisions  of  the  Canada  Temperance  Act. 

Cantin  duly  appeared  before  the  magistrate,  and  evidence 
was  given  of  the  finding  in  his  cellar  of  beer  and  whisky  to  a 
very  considerable  amount,  which  he  said  he  had  got  in  for  himself 
and  his  family — that  he  had  bought  it  in  Montreal.  The  magis- 
trate convicted. 

A motion  was  made  before  Mr.  Justice  Latchford  to  quash 
the  conviction:  my  learned  brother  dismissed  the  motion  on  the 
ground  that  such  a motion  was  forbidden  by  the  Act,  sec.  148, 
unless  it  could  be  shewn  that  the  magistrate  had  no  jurisdiction. 
The  defendant  now  appeals. 

I think  my  brother  Latchford  is  right  in  his  conclusions — and 
that,  even  if  the  rule  laid  down  in  Colonial  Bank  of  Australasia 
v.  Willan,  L.R.  5 P*C.  417,  be  followed,  and  it  is  proper  to  have 
the  conviction  in  this  Court  at  all  (as  to  which  I reserve  my 
judgment),  it  is  clear  that  we  cannot  interfere  if  the  magistrate 
had  jurisdiction.  He  had  undoubtedly  jurisdiction  to  enter 
upon  the  inquiry;  and,  if  he  made  a mistake  in  the  conclusions 
he  arrived  at,  we  have  no  right  to  interfere.  In  my  view,  we 
could  interfere  only  if  it  were  made  to  appear  that  the  magistrate’s 
commission  did  not  justify  him  in  exercising  jurisdiction  in  the 
locus,  or  that  he  was  not  in  fact  proceeding  on  an  alleged  violation 
of  the  Act.  A magistrate  has  quite  the  same  right  to  make 
mistakes  which  we  have;  and  by  the  law  his  mistakes  are  final 
and  not  subject  to  correction  if  he  has  local  jurisdiction  and  a 
proper  charge  to  try. 

I would  dismiss  the  appeal  with  costs.  Perhaps  I may  add 
that,  on  the  evidence,  I should  probably  have  come  to  the  same 
conclusion  as  the  magistrate,  who  believed  the  defendant’s 
statement  that  he  had  brought  the  liquor  from  Montreal,  but 
disbelieved  his  statement  that  it  was  for  the  use  of  himself  and 
family  only:  there  is  no  rule  in  our  law  that  a Judge  or  a jury  or 
other  trial  tribunal  may  not  accept  part  of  the  evidence  of  any 
witness  and  reject  any  other  part:  cf.  Rex  v.  Van  Norman  (1909), 
19  O.L.R.  447. 
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At  all  events,  the  magistrate  was  well  warranted  in  finding 
as  he  did:  Rex  v.  Reinhardt  Salvador  Brewery  Co.  Limited  (1917), 
11  O.W.N.  346,  and  case  cited  of  Regina  v.  Cunerty  (1894), 
26  O.R.  51. 

In  Rex  v.  Weber,  the  same  considerations  compel  us  to  dismiss 
the  appeal  with  costs — if  possible  a fortiori. 

\ " ' ' f 

Lennox,  J.,  and  Ferguson,  J.A.,  concurred. 

Rose,  J.  (dissenting) Jacob  Weber  was  convicted  by  the 
Police  Magistrate  for  the  Town  of  Clinton  of  having  kept  intoxi- 
cating liquor  for  disposal  or  sale,  contrary  to  the  provisions  of 
Part  II.  of  the  Canada  Temperance  Act.  He  moved  before  Mr. 
Justice  Middleton  for  an  order  quashing  the  conviction,  on  the 
ground  that  there  was  no  evidence  of  the  offence.  The  motion 
was  dismissed  with  costs,  and  Weber  now  appeals. 

Upon  the  opening  of  the  appeal,  Mr.  Cartwright  took  an 
objection  based  upon  sec.  148  of  the  Canada  Temperance  Act. 
Mr.  Osier,  for  the  appellant,  answered  that  he  expected  to  shew 
that  there  was  no  evidence  that  Weber  committed  the  offence. 
There  was  then  argued  the  question  whether  the  absence  of 
evidence  or  of  sufficient  evidence  constituted  such  want  of 
jurisdiction  in  the  magistrate  as  to  warrant  the  interference  of 
the  Court,  notwithstanding  the  words  of  sec.  148.  This  was  the 
only  question  argued,  and,  as  I understood  it,  the  further  ques- 
tion, whether  there  was  any  evidence,  was  left  to  be  discussed 
later  on,  in  case  the  opinion  of  the  Court  on  the  question  whether 
the  evidence  can  be  looked  at  for  the  purpose  mentioned  should 
be  favourable  to  the  appellant. 

It  has  been  held  in  many  cases  that  a statutory  provision 
taking  away  the  right  to  a certiorari  does  not  deprive  the  Court 
of  its  power  to  issue  the  writ  to  quash  a proceeding  on  the  ground 
of  excess  or  failure  or  lack  of  jurisdiction.  Upon  the  argument 
before  us,  the  authority  of  these  cases  was  not  questioned;  and, 
therefore,  for  the  purpose  of  the  present  discussion,  I take  the 
law  to  be  as  stated,  and  I assume  that,  notwithstanding  sec.  148, 
a conviction  may  be  quashed  upon  the  motion  that  has  been 
substituted  for  certiorari,  if  it  appears  that  the  magistrate  had 
no  jurisdiction. 
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The  question  whether  the  Court  is  to  look  at  the  evidence 
taken  by  the  magistrate,  and,  if  it  finds  that  there  is  no  evidence 
shewing  an  offence,  is  to  quash  the  conviction  as  made  without 
jurisdiction,  is  no  new  question.  The  Queen’s  Bench  Division 
held  the  view  that  the  evidence  could  not  be  looked  at  for  the 
purpose  mentioned.  See,  e.g.,  Regina  v.  Coulson  (1893),  24 
O.R.  246;  while  the  Common  Pleas  Division  held  the  contrary 
view.  See,  e.g.,  Regina  v.  Coulson,  27  O.R.  59. 

My  impression  is  that  latterly  the  practice  that  had  been 
that  of  the  Common  Pleas  Division  has  been  the  practice  generally 
followed  in  Ontario. 

The  opposing  views  are  set  forth  in  Regina  v.  Wallace,  4 O.R. 
127,  in  which  case  Hagarty,  C.J.,  and  Armour,  J.,  gave  their 
reasons  for  holding  that  the  evidence  was  not  to  be  looked  at, 
and  Cameron,  J.,  gave  his  reasons  for  the  contrary  opinion. 
The  matter  has  been  debated  since  then,  but  I do  not  think  that 
there  has  been  a decision  that  is  binding  upon  this  Court,  and 
I have  not  seen  a case  in  which  there  is  advanced  an  argument 
that  was  not  advanced  by  one  or  another  of  the  Judges  in  the 
Wallace  case.  See  the  judgment  of  Harvey,  C.J.,  in  Rex  v. 
Carter,  26  Can.  Crim.  Cas.  51,  in  which  all  the  cases  are  reviewed; 
also  an  article  in  (1916)  36  C.L.T.  939,  at  p.  951  et  seq. 

It  really  seems  presumptuous  on  my  part  to  adopt  one  and 
reject  another  of  the  arguments  advanced  by  the  very  eminent 
Judges  who  took  part  in  the  decision  of  the  Wallace  case;  but 
“the  parties  are  entitled  to  have  the  opinion  of  each  member 
of  the  Court”  (4  O.R.  at  p.  149);  and,  therefore,  I feel  bound  to 
say  that  the  argument  that  impresses' me  as  being  the  correct 
one,  and  as  completely  answering  all  that  is  said  on  the  other 
side,  is  the  argument  contained  in  the  opinion  of  Cameron,  J. 

I may,  perhaps,  quote  the  following  (p.  147):  “There  is  no 
doubt,  though  the  magistrate  has  jurisdiction  over  the  subject- 
matter  of  the  inquiry  and  of  the  person  of  the  accused,  if  in  the 
course  of  the  investigation  anything  turns  up  to  shew  a want  of 
jurisdiction  in  the  particular  case,  the  magistrate  must  stay  his 
hand;  and  if  he  fails  to  do  so,  and  convicts  the  accused,  the 
proceedings  may  be  removed  and  the  conviction  quashed.  It 
is  not  therefore  the  right  to  inquire  at  the  commencement  that 
is  the  sole  requisite  of  jurisdiction.  It  must  appear  up  to  the 
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pronouncing  of  the  decision  there  is  jurisdiction.  Now  the 
moment  it  appears  after  the  investigation  that  there  is  no  evidence 
against  the  accused,  that  moment  the  Justice  ceases  to  have 
any  jurisdiction  over  him.  He  then  stands  exactly  in  the  same 
position  as  one  who  has  never  been  charged,  or  against  whom 
no  evidence  was  given.” 

For  these  reasons,  I am  of  opinion  that  we  ought  to  proceed 
to  hear  the  argument  upon  the  question  whether  there  was  before 
the  magistrate  any  evidence  at  all  that  the  accused  committed 
the  offence. 

Rex  v.  Cantin.  This  is  an  appeal  by  the  defendant  from  the 
order  of  Mr.  Justice  Latchford,  dismissing  a motion  to  quash  a 
conviction.  The  case  was  argued  at  the  same  time  as  the  appeal 
in  Rex  v.  Weber,  the  question  is  the  same  in  the  two  cases,  and 
my  opinion  is  the  opinion  that  I have  expressed  in  the  Weber  case. 

Appeals  dismissed;  Rose,  J.,  dissenting. 


[APPELLATE  DIVISION.] 


Billington  v.  Hamilton  Street  R.W.  Co. 

Street  Railway — Negligence — Passenger  Standing  in  Car  Injured  by  Falling 
when  Car  Stopped — Evidence — Violent  or  Sudden  Stop — Findings  of  Jury — 
Meaning  of. 

The  plaintiff  entered,  as  a passepger,  a street  railway  car  of  the  defendants, 
which  started  just  as  she  entered.  She  walked  forward  to  find  a seat,  and 
had  proceeded  some  nine  or  ten  feet,  when  the  conductor,  seeing  a person 
running  to  catch  the  car,  rang  the  bell  once,  whereupon  the  motorman 
stopped  the  car.  This  was  before  the  car  had  reached  the  next  regular 
stopping-place.  When  the  car  stopped,  the  plaintiff  fell  to  the  floor  of 
the  car,  and  sustained  the  injuries  of  which  she  complained  in  this  action. 
The  plaintiff  said  that  “the  car  stopped  suddenly,”  with  a “terriffic  jolt.” 
At  the  trial,  the  jury  found  that  the  negligence  of  the  defendants  caused 
the  plaintiff’s  injuries;  that  the  negligence  consisted  “in  the  defendants’ 
employees  bringing  their  car  to  a sudden  stop  at  an  irregular  stopping- 
point  without  first  considering  the  passengers’  safety,  which  was  the  direct 
cause  of  the  accident  to  the  plaintiff;”  and  they  negatived  contributory 
negligence: — 

Held,  that  a violent  or  sudden  stop  was  not  necessary  or  justifiable  in  the 
circumstances;  of  such  a stop  there  was  evidence  which  the  jury  had  to 
consider  and  were  at  liberty  to  accept  and  act  upon;  and  their  finding  was 
sufficient  to  warrant  a judgment  for  the  plaintiff  (Rose,  J.,  dissenting). 

Per  Rose,  J. : — The  finding  of  the  jury  was  not  to  be  understood  as  meaning 
that  there  was  undue  violence  in  effecting  the  stop;  the  finding  was  appar- 
ently based  upon  a mistaken  view  of  the  obligation  of  the  defendants 
towards  their  passengers  in  the  operation  of  their  cars. 
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Appeal  by  the  defendants  from  the  judgment  of  Falcon- 
bridge,  C.J.K.B.,  at  the  trial,  upon  the  findings  of  a jury,  in 
favour  of  the  plaintiff. 

The  action  was  for  damages  for  injuries  sustained  by  the  plain- 
tiff (a  woman)  while  a passenger  on  a car  of  the  defendants,  by 
reason  of  the  negligence  of  the  defendants’  servants,  as  the  plain- 
tiff alleged.  The  plaintiff  was  standing  in  the  car  or  walking 
through  it  to  find  a seat,  when  the  car  stopped,  with  a sudden 
and  violent  jerk,  as  she  alleged,  and  she  fell  on  the  floor  and  was 
injured. 

The  questions  left  to  the  jury  and  their  answers  were  as 
follows:— 

1.  Were  the  injuries  sustained  by  the  plaintiff  caused  by  any 
negligence  of  the  defendants?  A.  Yes. 

2.  If  so,  wherein  did  such  negligence  consist?  A.  In  the  de- 
fendants’ employees  bringing  their  car  to  a sudden  stop  at  an 
irregular  stopping-point  without  first  considering  the  passengers’ 
safety,  which  was  the  direct  cause  of  the  accident  to  the  plaintiff. 

3.  Was  the  plaintiff  guilty  of  negligence  which  caused  the 
accident  or  which  so  contributed  to  it  that,  but  for  her  negli- 
gence, the  accident  would  not  have  happened?  A.  No. 

4.  If  you  answer  “Yes”  to  the  last  question,  wherein  did  her 
negligence  consist?  (No  answer.). 

5.  If  the  plaintiff  should  be  held  entitled  to  recover,  at  what 
sum  do  you  assess  the  compensation  to  be  awarded  to  her?  A. 
$6,000. 

Judgment  was  directed  to  be  entered  for  the  plaintiff  for  $6,000 
and  costs. 

January  29.  The  appeal  was  heard  by  Riddell  and  Lennox, 
JJ.,  Ferguson,  J.A.,  and  Rose,  J. 

D.  L.  McCarthy,  K.C.,  and  A.  Hope  Gibson,  for  the  appellants, 
argued  that  the  negligence  found  by  the  jury  was  not  in  law 
negligence.  There  was  no  law  that  prohibited  the  company 
stopping  its  cars  at  any  place.  Passengers  should  take  precau- 
tions against  being  thrown  down  by  any  stop  that  was  not  unusually 
violent,  and  the  evidence  here  did  not  disclose  any  violence. 

G.  S.  Kerr,  K.C.,  for  the  plaintiff,  respondent,  contended  that 
there  was  evidence  that  the  stop  had  been  sudden  and  violent 
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and  at  an  irregular  stopping-place,  and  the  jury  had  based  their 
finding  on  that  evidence.  The  conductor  should  have  seen  that 
the  standing  passengers  were  safely  situated  before  stopping  thus. 

McCarthy,  in  reply,  denied  that  there  was  any  obligation  on 
the  conductor  to  see  that  standing  passengers  were  supported  by 
straps. 
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February  26.  Lennox,  J.: — There  was  no  legal  obligation  on 
the  defendants  to  stop  the  car  at  the  time  complained  of,  but 
it  was  not  negligent,  or,  to  my  mind,  improper,  for  them  to  do 
so  if  the  stop  could  be  and  was  accomplished  without  endangering 
the  safety  of  passengers  who  were  exercising  reasonable  care. 
With  straps  provided  for  the  use  of  passengers  walking  or  standing 
in  the  aisle,  contributory  negligence  is  not,  in  my  opinion,  nega- 
tived by  a person  who  does  not  use  them,  saying,  “I  was  not 
anticipating  a stop  between  crossings.”  Any  one  who  reflects 
for  a moment  knows  that  at  any.  point  in  the  journey  contin- 
gencies may  arise  necessitating  the  application  of  the  emergency 
brakes,  the  reversal  of  the  power,  and  the  use  of  every  checking 
device  with  which  the  car  is  equipped;  and  consequently  the 
sudden  and  violent  stopping  of  the  car.  This  contingency  did 
not  arise  in  this  case,  but  it  is  an  emergency  which  every  one 
who  goes  upon  a car  should  contemplate  and  as  far  as  possible 
provide  against.  If  this  condition  were  the  cause  of  the  plain- 
tiff’s misfortune,  she  would  manifestly  be  without  a remedy.  As 
it  is,  the  jury  could  upon  the  facts  of  this  case  very  reasonably 
have  come  to  the  conclusion  that  “the  plaintiff  could,  by  the 
exercise  of  reasonable  care,  have  avoided  the  casualty.”  But  it 
was  a question  for  the  jury,  and  they  have  not  so  found. 

If  the  plaintiff,  as  the  jury  find,  was  not  the  author  of  her 
own  misfortune,  although  the  stopping  was  not  negligence  per  se, 
the  defendants  are  liable  if  the  stop  was  effected  in  a negligent 
way  and  caused  the  injury.  I would  not,  upon  a careful  reading 
of  the  evidence,  have  come  to  the  conclusion  the  jury  reached, 
but  this  of  course  is  not  enough.  A violent  or  sudden  stop  was 
net  necessary  or  justifiable  in  the  circumstances  of  this  case,  and 
there  was  evidence  to  this  effect  which  the  jury  had  to  consider 
and  were  at  liberty  to  accept  and  act  upon.  They  have  found 
that  the  car  was  brought  to  a sudden  stop  without  precaution 


28 

App.  Div. 
1917 

Billington 

V. 

Hamilton 
Street 
R.  W.  Co. 

Riddell,  J. 


ONTARIO  LAW  REPORTS.  [vol. 

or  warning  and  that  this  was  the  cause  of  the  injury.  However 
unconvincing  it  may  be  to  me,  I cannot  say  that  ten  or  twelve 
reasonable  men  could  not  have  answered  the  questions  as  the 
jury  have  answered  them.  I think  the  appeal  must  be  dismissed. 

Riddell,  J.: — I agree,  and  would  add  that  it  would  be  well 
for  the  plaintiff  to  amend  the  pleadings  pursuant  to  the  leave 
given  by  the  Chief  Justice  of  the  King’s  Bench — he  informs  me 
that  leave  was  given  to  amend  as  advised. 

Ferguson,  J.A.: — I agree. 

Rose,  J.: — About  10.20  in  the  evening  of  the  28th  December, 
1915,  at  the  corner  of  King  and  James  streets,  in  Hamilton,  the 
plaintiff  entered  a car  of  the  defendants  which  was  about  to  pro- 
ceed easterly  along  King  street.  The  car  started  just  as  the 
plaintiff  entered.  She  walked  forward  to  find  a seat,  and  had 
proceeded  some  nine  or  ten  feet,  when  the  conductor,  seeing  a 
soldier  j-unning  to  catch  the  car,  rang  the  bell  once,  as  a signal 
to  the  motorman  to  stop;  the  motorman  stopped  the  car,  the 
soldier  got  on,  the  conductor  rang  the  bell  twice  as  a signal  to 
proceed,  and  the  car  went  on.  When  the  car  stopped,  the  plain- 
tiff fell  to  the  floor  of  the  car  and  sustained  the  injuries  of  which 
she  complains  in  this  action. 

About  the  facts  already  stated  there  is  no  dispute,  but  it  is 
said  that  there  is  a difference  between  the  plaintiff,  on  the  one 
hand,  and  the  conductor  and  the  motorman,  on  the  other,  as  to 
the  distance  that  the  car  had  proceeded  before  the  conductor  gave 
the  signal  to  stop.  I do  not  discover  any  material  difference  on 
this  point.  The  conductor  says,  “ We  had  just  nicely  got  started,” 
had  gone  about  half  a car  length;  the  motorman  says,  “I  should 
judge  about  ten  feet.”  The  plaintiff  doesdn  one  place  say,  “It 
had  started,  and  went,  I should  say,  almost  to  the  middle  of  the 
block;”  but  she  also  says  that  whatever  distance  it  travelled,  it 
travelled  while  she  was  walking  nine  or  ten  feet,  and  that  she  “could 
not  say  just  how  far  it  had  gone,  but  seen  it  was  between  blocks;’  ’ 
and,  in  answer  to  a question,  “Did  the  car  travel  more  than  half  its 
own  length?”  she  says,  “I  would  think  it  did,  a little.”  Of 
course,  evidence  that  the  car  had  gone  so  many  feet,  or  half 
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a car-length,  or  a car-length,  is  necessarily  approximate  only;  and 
I think  that  the  fair  result  of  all  the  evidence  on  this  point  is 
that,  while  the  plaintiff  thinks  the  car  travelled  a little  further 
than  the  conductor  does,  there  is  no  real  contradiction  of  the 
conductor’s  statement  that  they  “had  just  nicely  got  started.” 

There  is  little,  if  any,  contradiction  as  to  the  speed  that  the 
car  had  attained.  The  plaintiff  says  it  was  unnecessary  for  her 
to  take  hold  of  a strap,  “ because  the  car  was  not  going  fast 
enough;”  “it  was  just  going  at  a medium  rate — at  the  ordinary 
rate  it  goes  after  it  once  starts— it  did  not  go  with  any  great 
force  when  it  first  started.”  The  conductor  says  it  was  not 
running  more  than  two  miles  per  hour;  the  motorman  says  about 
one  mile. 

The  motorman  says  that,  before  getting  the  signal  to  stop, 
he  had  “fed  his  controller  up  one  notch” — an  expression  the 
meaning  of  which  is  well-known — and  that,  when  he  got  the  signal, 
he  “threw  the  power  off  and  let  it”  (the  car)  “roll,”  and  that  it 
came  to  a stop  in  “about  a car-length.”  The  conductor  puts  it 
that  the  stop  was  in  about  half  a car-length.  Both  conductor 
and  motorman  deny  that  the  stopping  of  the  car  was  attended 
by  any  sudden  shock;  and,  if  their  evidence  as  to  the  distance 
the  car  had  gone  and  the  speed  it  had  attained  and  the  motor- 
man’s  evidence  as  to  the  means  taken  of  stopping  it  be  accepted, 
it  necessarily  follows  that  their  statement  as  to  the  absence  of 
shock  is  true.  As  I have  said,  there  seems  to  me  to  be  no  real 
contradiction  of  their  evidence  about  distance  and  speed;  of 
course  there  cannot  be  direct  evidence  contradicting  the  motor- 
man  as  to  what  he  did. 

One  fact  about  which  there  is  no  dispute  seems  to  me  strongly 
to  corroborate  the  evidence  of  the ‘conductor  and  motorman,  viz., 
the  fact  that  the  car  was  stopped  in  answer  to  one  bell.  We 
all  know  that  when  a car  has  got  fairly  away  from  the  place  at 
which  passengers  have  been  taken  on,  one  bell  will  be  treated 
by  the  motorman  as  a signal  to  stop  at  the  next  stopping-place, 
not. as  a signal  to  stop  at  once;  one’s  own  observation  teaches 
that  the  conductor  stated  the  practice  fairly  when  he  said:  “If 
you  are  leaving  a crossing  like  this  was  at  this  time  and  he  has 
only  reached  about  half  a car-length  and  we  pull  a bell  to  stop, 
the  motorman  sometimes  knows  that  we  do  stop  for  people  that 
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are  running,  and  therefore  he  will  stop,  otherwise  if  I would  have 
went  on  farther,  say  in  the  centre  of  the  block,  and  then  pulled' 
the  bell,  he  would  have  gone  to  the  next  stop.” 

Against  the  foregoing  we  have  the  fact  that  the  plaintiff  fell, 
and  that  she  says  that  “the  car  stopped  suddenly,”  with  a “terrific 
jolt,”  a “terrible  jolt;”  -and  that  the  plaintiff’s  witness  Miss 
Curtis  also  speaks  of  a jolt.  The  plaintiff,  having  fallen,  would 
be  almost  certain  to  believe  that  there  was  an  unusual  jolt. 


I am  not  sure  that  I know  what  the  jury  meant  by  their 
finding.  Of  course,  if  they  have  accepted  the  plaintiff’s  state- 
ment that  there  was  “a  terrific  jolt,”  or  “a  terrible  jolt,”  that 
is  the  end  of  the  case,  because  street  railway  companies  owe  it 
to  their  passengers  to  avoid  that  sort  of  thing,  whether  at  regular 
or  “irregular”  stopping-places;  and,  although  a finding  that  there 
had  been  such  a jolt  would  seem  to  me  to  be  opposed  to  the 
evidence  taken  as  a whole,  I do  not  think  a Court  could  say 
that  it  was  a finding  that  no  reasonable  men  could  have  made. 
But  the  finding  does  not,  in  so  many  words,  adopt  the  plaintiff’s 
statement;  and,  taking  the  view  that  I do  of  the  evidence,  I do 
not  think  that  we  ought  to  read  into  the  finding  such  an  adoption 
of  that  statement,  if  without  doing  so  we  can  give  a fair  con- 
struction to  the  whole  finding.  I .think  a fair  interpretation  can 
be  given  to  the  finding  without  reading  into  it  any  characterisation 
of  the  stop  as  unusually  or  unduly  violent.  Of  course  the  learned 
Chief  Justice  did  not  tell  the  jury  that  when  once  a car  starts  from 
the  place  at  which  it  has  been  standing  to  receive  passengers  it  must 
not  stop  again  until  it  reaches  the  next  place  at  which  it  is  usual 
to  set  down -or  receive  passengers;  but  he  did  tell  them  that  he 
knew  of  no  obligation  on  a conductor  to  stop  his  car  to  take 
on  a passenger  at  any  place  that  is  not  a regular  stopping-place, 
and  added  that  in  a city,  at  all  events,  it  would  be  inconvenient 
that  people  should  be  allowed  to  stop  cars  at  any  place  at  all 
to  take  on  a casual  passenger;  moreover,  that  a conductor’s  first 
duty  ought  to  be  to  the  passengers  already  on  board,  and  that 
this  conductor,  if  he  was  inside  the  car,  as  the  plaintiff’s  witness 
alleged,  was  in  a position  to  know  whether  the  passengers  would 
probably  be  affected  by  any  jolt  in  stopping  or  starting.  I think 
that  the  jury,  giving  to  this  statement  a meaning  that  the  learned 
Chief  Justice  did  not  intend  it  to  bear,  came  to  the  conclusion 
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that  it  would  be  actionable  negligence  to  stop  a car  without  making  ApP91^?iv’ 

certain  that  those  passengers  who  were  not  sitting  down  were  so  

supporting  themselves  as  that  there  was  no  possibility  of  their  Billington 

being  thrown  off  their  balance  by  the  stopping  of  the  car,  even  Hamilton 

Street 

if  there  was  no  unusual  jerk  in  such  stopping.  More  than  once  r.w.Co. 
in  the  course  of  the  charge  it  was  pointed  out  to  them  that  the 
plaintiff  asked  them  to  find  that  the  car  was  stopped  “too  sud- 
denly;” they  do  not  so  find — they  find  a sudden  stop  at  an 
irregular  stopping-point.  I think  the  “ irregularity”  was  the 
prominent  thing  in  their  minds,  and  that  by  a “ sudden  stop” 
they  mean  a stop  of  which  no  warning  was  given — not  an  unduly 
violent  stop.  If  this  is  what  they  do  mean,  it  seems  to  me  that 
the  plaintiff  is  not  entitled  to  judgment  upon  the  finding.  There 
is  no  law  that  prohibits  a stop  at  any  place;  as  a matter  of  fact 
various  contingencies  necessitate  stops  elsewhere  than  at  street 
intersections;  e.g.,  persons  heedlessly  crossing  the  street  in  front 
. of  the  car ; and  passengers  who  are  standing  ought  to  take  pre- 
cautions against  being  thrown  down  by  any  stop  that  is  not 
unusually  violent.  If  they  do  not  take  such  precautions  and  are 
injured  by  a stop  made  in  the  ordinary  way,  I should  say  that 
the  fault  is  theirs,  not  the  company’s. 


I have  said  that  there  is  no  real  contradiction  of  the  evidence 
of  the  conductor  and  motorman  as  to  how  far  the  car  ran  before 
the  stop  in  question.  That  evidence  shews  that  the  car  never 
in  reality  got  away  from  the  usual  stopping-place.  I think,  there- 
fore, that  there  is  no  evidence  to  support  the  finding  of  the  jury 
that  the  stop  was  at  an  “irregular”  place,  and  on  that  ground 
also  I would  set  aside  the  judgment.  But,  while  I make  that 
observation,  I want  to  be  understood  as  deciding  primarily  on 
the  broad  ground  that  the  jury  do  not  find  any  undue  violence 
in  effecting  the  stop,  but  proceed  upon  a mistaken  view  as  to 
the  obligation  of  the  defendant  company  towards  their  passengers 
in  the  operation  of  their  cars. 


Appeal  dismissed;  Rose,  J.,  dissenting. 
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Feb.  26. 

Greenberg  v.  Lake  Simcoe  Ice  Supply  Co. 

/ 

Contract — Formation — Letter  Quoting  Prices  for  Supply  of  Coal — Absence  of 
Acceptance  and  Consideration — Fraud — Right  of  Rescission. 

The  defendants,  dealers  in  coal,  wrote  a letter  to  the  plaintiff,  a retailer  of 
coal,  quoting  prices  for  delivery  of  coal  to  him  at  their  yards,  during  a 
named  period.  No  quantity  was  agreed  to  be  supplied;  and  on  the  part 
of  the  plaintiff  there  was  no  undertaking  or  agreement  to  purchase  from, 
the  defendants  any  coal  whatever.  After  about  40  tons  of  coal  had  been 
supplied  to  the  plaintiff,  it  transpired  that  he  had  attempted  to  bribe 
a servant  of  the  defendants  to  issue  false  weight-tickets  to  him,  and  thus 
defraud  the  defendants  for  his  benefit: — 

Held,  that  there  was  no  contract  between  the  plaintiff  and  defendants. 

Harty  v.  Gooderham  (1871),  31  U.C.R.  18,  and  Johnston  v.  Rogers  (1899), 
30  O.R.  150,  followed. 

Even  if  there  was  a contract,  the  defendants  had  the  right  to  rescind  it  on 
account  of  the  plaintiff’s  fraud. 

Panama  and  South  Pacific  Telegraph  Co.  v.  India  Rubber  Gutta  Percha  and 
Telegraph  Works  Co.  (1875),  L.R.  10  Ch.  515,  followed. 

An  action  for  damages  for  breach  of  an  alleged  contract  to 
supply  the  plaintiff  with  coal. 

The  action  was  tried  by  Latchford,  J.,  without  a jury,  at 
Toronto. 

L.  M.  Singer,  for  the  plaintiff. 

B.  N.  Davis,  for  the  defendants. 

February  26.  Latchford,  J.: — On  the  25th  August,  1916, 
the  defendants,  who  deal  in  coal  as  well  as  ice,  wrote  a letter  to 
the  plaintiff,  a retailer  of  coal,  in  which  they  said:  “We  beg. to 

confirm  our  quotation  on  coal  taken  by  you  at  our  Dupont  or 
Florence  street  yards,  namely,  $6.65  per  ton  ...  for  all 
coal  taken  up  to  August  31st,  1916,  and  $6.75  per  ton  for  all 
coal  taken  from  September  1st  to  April  30th,  1917.” 

The  prices  stated  were  to  be  subject  to  increase  if  freight 
charges  increased,  and  to  other  terms  and  conditions  not  material 
to  be  considered.  No  quantity  is  agreed  to  be  supplied;  and  on 
the  part  of  the  plaintiff  there  is  no  undertaking  or  agreement  to 
purchase  from  the  defendants  any  coal  whatever. 

After  coal  had  been  supplied  to  the  plaintiff  to  the  extent  of 
about  40  tons,  it  transpired  that  the  plaintiff  had  attempted — 
almost  successfully — to  bribe  the  clerk  in  charge  of  the  scales 
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at  their  Florence  street  yard  to  issue  false  weight-tickets  to  him, 
and  thus  defraud  the  defendants  for  his  benefit. 

As  to  the  plaintiff’s  turpitude  in  this  connection  there  cannot 
exist  the  slightest  doubt.  The  defendants  did  not  act  hastily. 
They  made  a careful  investigation;  and,  when  convinced,  as  they 
were  on  ample  evidence,  that  the  plaintiff,  by  attempting  to 
corrupt  one  of  their  trusted  servants,  had  endeavoured  to  per- 
petrate a gross  fraud  upon  them,  they  refused  further  to  supply 
him  with  coal. 

The  plaintiff’s  wife  then  made  a piteous  appeal  to  the  president 
of  the  defendant  company,  urging  and  praying  that  he  allow  her 
husband  to  have  about  40  additional  tons  to  fill  contracts  which 
she  said  he  had  made.  Greenberg  swore  at  the  trial  that  he 
did  not  know  of  this  call  of  his  wife  upon  Mr.  Fairhead,  and  that 
coal  continued  to  be  supplied  him  until  it  became  scarce  and  had 
advanced  in  price.  He  denies  that  he  had  any  knowledge  of 
his  wife’s  visit  to  Mr.  Fairhead’s  home;  but  I do  not  credit  his 
denial.  For  truth  he  had,  in  my  opinion,  no  greater  regard  than 
for  honesty.  I accept  Mr.  Fairhead’s  testimony  that  his  reason 
for  refusing  to  sell  coal  was  the  discovery  of  the  plot  to  defraud 
the  defendants. 

I think  it  clear  that  the  defendants  had,  the  right  at  any  time 
after  the  date  of  the  letter  to  refuse,  with  or  without  cause,  to 
supply  the  plaintiff  with  coal.  The  letter  is  no  more  than  what 
it  purports  to  be — a mere  quotation  of  prices.  It  was  not  a 
contract.  The  plaintiff  was  not  under  the  slightest  obligation 
to  purchase  a single  ton  of  coal  from  the  defendants.  There  was 
no  consideration  from  him  to  the  defendants,  and  no  acceptance — 
regarding  the  quotation  as  a proposal,  as  in  Harty  v.  Gooderham 
(1871),  31  U.C.R.  18 — except  in  so  far  as  the  plaintiff,  from 
time  to  time  prior  to  the  revelation  of  his  fraud,  applied  for  and 
was  supplied  with  coal.  Until  each  such  transaction  was  com- 
pleted, there  was  no  mutuality  of  obligation:  Johnston  v.  Rogers 
(1899),  30  O.R.  150,  and  the  cases  there  cited. 

But,  even  if,  as  counsel  for  the  plaintiff  contends,  a contract 
existed  to  sell  to  the  plaintiff  at  least  the  same  quantity  of  coal, 
approximately  600  tons,  as  he  had  purchased  from  the  defend- 
ants in  the  season  of  1914-15,  there  is  a/j  clear  defence  to  the 
action.  The  defendants  had  the  right  to  rescind  the  contract. 
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An  elaborate  discussion  of  the  law  applicable  in  such  a case 
is  to  be  found  in  the  judgments  of  Malins,  V.-C.,  and  James,  L.J., 
in  Panama  and  South  Pacific  Telegraph  Co.  v.  India  Rubber  Gutta 
Percha  and  Telegraph  Works  Co.  (1875),  L.R.  10  Ch.  515.  I cite 
merely  two  passages  from  the  opinion  of  Lord  Justice  James: 
“Any  surreptitious  dealing  between  one  principal  and  the  agent 
of  the  other  principal  is  a fraud  on  such  other  principal,  cogniz- 
able in  this  Court”  (p.-  526).  Again  (p.  527):  “If  you  find  a 
case  where,  in  the  contemplation  of  this  Court,  a principal  is 
conspiring  with  the  servant  of  the  other  principal  to  cheat  his 
master  in  the  execution  of  a contract,  then  in  common  sense, 
common  justice,  common  honesty,  and  in  this  Court,  the  master 
is  entitled  to  say,  1 1 will  have  nothing  more  to  do  with  the  busi- 
ness/” Lord  Justice  Mellish  (p.  531)  was  reluctant  to  concur 
fully  in  the  opinion  stated,  but  did  not  dissent  from  it. 

The  case  is  cited  with  approval  in  Lagunas  Nitrate  Co.  v. 
Lagunas  Syndicate,  [1899]  2 Ch.  392,  at  p.  427,  and  Grant  v. 
Gold  Exploration  and  Development  Syndicate , [1900]  1 Q.B.  233, 
at  p.  249. 

The  action  fails  and  is  dismissed  with  costs. 


1917 


[MIDDLETON,  J.] 


Feb.  26. 


Mackay  v.  City  of  Toronto. 


Municipal  Corporations — City  Corporation — Services  of  Accountant  Employed 
by  Mayor — Remuneration — Absence  of  By-law — Municipal  Act,  secs.  8, 
10,  21 '4,  24-9,  258  (1) — Interpretation  Act,  sec.  27  (a) — Executed  Contract — 
Benefit  of  Services-r-Ratification  by  Corporation  of  Act  of  Mayor — Necessity 
for  By-law — Knowledge — Intention — Purchase  of  Public  Utilities — Pur- 
poses for  which  Corporation  Created — Absence  of  Action  by  City  Council. 

The  plaintiff,  an  accountant,  was  instructed  by  the  Mayor  of  the  City  of 
Toronto,  in  view  of  a possible  purchase  by  the  city  corporation  of  the  under- 
takings of  the  Toronto  Railway  Company  and  the  Toronto  Electric  Light 
Company,  to  examine  the  books  of  the  latter  company  “and  give  me 
a report  of  the  company  as  an  accountant,  shewing  the  probable  financial 
results  if  the  city  takes  over  the  company’s  business  and  operates  at  the 
present  load  of  about  30,000  h.p.”  These  instructions  were  afterwards 
extended  so  as  to  include  the  Toronto  Railway  Company.  The  plaintiff 
entered  upon  the  inquiry,  and  made  an  interim  report,  which  was  presented 
to  the  city  council  and  printed.  Something  was  said  by  the  Mayor  to 
the  plaintiff  about  the  fee  to  be  paid  him,  but  no  sum  was  agreed  upon; 
and  the  only  authority  which  the*  plaintiff  had  for  undertaking  the  inquiry 
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was  the  Mayor’s  letter.  All  negotiations  for  purchase  having  been  aban-  1917 

doned,  the  plaintiff  sent  in  a bill  for  $42,546.50,  which  the  council  refused  

to  p^y.  This  action  was  then  brought  against  the  city  corporation  to  Mackay 
recover  that  sum : — v. 

Held,  having  regard  to  secs.  8,  10,  214,  249,  and  258  (1)  of  the  Municipal  City  of 


Act,  R.S.O.  1914,  ch.  192,  and  sec.  27  (a)  of  the  Interpretation  Act,  R.S.O.  Toronto. 

1914,  ch.  1,  that  the  absence  of  a by-law  of  the  city  corporation  was  fatal 

to  the  plaintiff’s  claim;  and  the  fact  that  the  contract  had  been  executed 

and  that  the  defendants  had  received  benefit  from  the  plaintiff’s  services, 

was  not  sufficient  to  prevent  their  setting  up  the  absence  of  a by-law  as 

a defence. 

Review  of  the  authorities. 

Waterous  Engine  Works  Co.  v.  Town  of  Palmerston  (1892),  21  S.C.R.  556, 
followed. 

And  there  was  no  ratification  of  the  act  of  the  Mayor:  a municipal  corpora- 
tion may  ratify  an  act  done  on  it^  behalf;  but  the  ratification  is  in  itself 
a contractual  act  on  the  part  of  the  corporation,  &nd  so  mupt  be  by  by-law; 
and  ratification  could  not  be  established  without  proof  that  there  was  full 
knowledge  of  all  that  had  been  done,  or  that  there  was  an  intention  to 
adopt  and  ratify  so  as  to  assume  full  liability,  no  matter  what  had  been 
done. 

Semble,  that  the  purchase  of  the  street  railway  and  the  electric  light  con- 
cern, before  the  expiry  of  the  charters  of  the  companies,  was  a matter 
not  falling  within  the  purview  of  the  rule  in  Clarke  v.  Guardians  of  Cuck- 
field  Union  (1852),  21  L.J.Q.B.  349 — the  matter  not  being  one  essentially 
necessary  for  carrying  into  execution  the  purposes  for  which  the  corpora- 
tion was  created;  there  being  an  entire  absence  of  action  on  the  part  of 
the  city  council,  by  which  alone,  under  the  statute,  the  corporation  could 
act;  and  there  being  very  little  upon  which  it  could  be  said  that  the  cor- 
poration had  had  the  benefit  of  services  rendered. 


Action  to  recover  $42,546.50  as  fees  and  disbursements  for 
and  in  connection  with  advice  and  information  supplied  to  the 
defendants,  the  Corporation  of  the  City  of  Toronto,  upon  the 
proposed  purchase  of  the  undertakings  of  the  Toronto  Railway 
Company  and  the  Toronto  Electric  Light  Company. 


January  29,  30,  and  31,  and  February  1.  The  action  was 
tried  by  Middleton,  J.,  without  a jury,  at  Toronto. 

A.  W.  Anglin,  K.C.,  and  Glyn  Osier,  for  the  plaintiff. 

A.  C.  McM aster  and  C.  M.  Colquhoun,  for  the  defendants. 

February  26.  Middleton,  J.: — There  was  no  contract,  oral 
or  written,  between  Mr.  Mackay  and  the  city.  His  employment 
was  by  the  Mayor,  and  no  agreement  as  to  remuneration  was 
mad£;  so  the  right  to  recover  must  depend  upon  the  acceptance 
by  the  city  of  Mr.  Mackay’s  services  or  some  ratification  by  its 
council  of  what  was  done  by  the  Mayor,  and  the  amount  to  be 
paid  must  be  determined  by  the  value  of  the  services  rendered. 

The  situation  in  Toronto,  so  far  as  the  franchises  granted  to 
the  Toronto  Railway  Company  and  the  Toronto  Electric  Light 
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Company  are  concerned,  was,  in  1913,  regarded  by  many  as  most 
unsatisfactory.  The  Mayor,  Mr.  Hocken,  thought  that  a solu- 
tion might  be  obtained  by  arranging  a purchase  some  years  earlier 
than  the  right  to  acquire  the  undertakings  would  accrue,  at  the 
expiry  of  the  respective  franchises.  He  negotiated  with  Mr. 
MacKenzie,  the  controlling  spirit  in  both  companies,  and  arrived 
at  an  understanding  under  which  the  undertakings  in  question 
might  be  acquired  for  $30,000,000.  This  scheme  was  placed 
before  council,  and  it  became  obvious  that  expert  assistance  was 
necessary  to  enable  the  council  and  the  citizens  to  appreciate  the 
situation  and  determine  whether  the  proposed  arrangement  was 
financially  desirable.  Some  members  of  council  were  opposed  to 
entering  into  any  negotiations  at  all.  Finally  $5,000  (afterwards 
increased  to  $10,000)  was  voted  by  council  for  the  purpose  of 
obtaining  valuations  of  the  assets  of  the  two  companies.  Mr. 
Arnold,  of  Chicago,  was  retained  to  value  the  assets  of  the  Toronto 
Railway  Company,  and  Mr.  Ross,  of  Montreal,  to  value  the  assets 
of  the  Toronto  Electric  Light  Company.  Each  of  these  gentle- 
men was  advised  of  the  fund  available  and  asked  to  keep  his 
charge  below  $5,000. 

It  soon  became  plain  to  the  Mayor  that  these  reports  would 
require  to  be  supplemented  by  some  investigation  of  the  books 
of  the  light  company,  and  he  sought  an  interview  with  Mr. 
Mackay  for  the  purpose  of  employing  him  to  make  this  investiga- 
tion. At  the  close  of  the  interview,  the  letter  of  the  22nd  July 
was  handed  Mr.  Mackay,  and  it  is  important  as  indicating  the 
scope  of  the  employment.  It  is  addressed  to  the  plaintiff  and 
signed  by  Mr.  Hocken,  and  is  as  follows: — 

“The  City  of  Toronto  is  negotiating  for  the  purchase  of  the 
Toronto  Electric  Light,  and  it  is  desirable  that  the  citizens  should 
be  fully  informed  in  order  that  they  may  form  an  intelligent 
judgment. 

“Mr.  R.  A.  Ross,  of  Montreal,  is  preparing  a report  on  the 
value  of  the  physical  assets  from  a technical  and  engineering 
standpoint. 

“I  would  like  you  to  examine  the  books  of  the  company  and 
give  me  a report  of  the  company  as  an  accountant,  shewing  the 
probable  financial  results  if  the  city  takes  over  the  company’s 
business  and  operates  at  the  present  load  of  about  30,000  h.p. 
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“Kindly  give  me  an  estimate  of  the  cost  of  this  work  and  the 
time  it  will  take.” 

Having  this  in  his  hands,  Mr.  Mackay  on  the  same  day  wrote 
a letter  referring  to  the  “instructions  to  report  upon  the  broad 
financial  and  business  aspects  of  the  proposal  to  purchase,”  but 
no  mention  is  made  of  the  “estimate  of  cost,”  though  the  report 
is  promised  by  the  1st  September.  The  Mayor  asked  for  informa- 
tion as  to 'the  fee  which  would  be  charged,  but  Mr.  Mackay  pro- 
tested against  naming  his  fee,  and  said  there  would  be  no  trouble, 
as  he  would  leave  it  to  the  Mayor  or  any  reasonable  man.  During 
this  discussion,  the  amount  voted  by  council  and  the  fees  men- 
tiqned  by  the  Mayor  to  Mr.  Arnold  and  Mr.  Ross  were  men- 
tioned, and  the  Mayor  mentioned  that  a similar  amount  would 
have  to  cover  Mr.  Mackay’s  charges. 

The  matter  being  left  in  this  vague  way,  Mr.  Mackay  entered 
upon  the  inquiry,  and  made  an  interim  report,  which  was  pre- 
sented to  the  council  and  printed. 

Finally  all  negotiations  for  purchase  were  abandoned,  and  Mr. 
Mackay  sent  in  a bill  for  $42,546.50,  which  the  council  refused 
to  pay.  Mr.  Mackay  says  that  if  the  transaction  had  been  carried 
out  his  charge  would  have  been  $100,000. 

I do  not  find  it  necessary  to  go  through  all  the  evidence  in 
detail,  in  this  judgment,  nor  to  attempt  to  summarise  the  facts, 
as  most  of  the  evidence  is  documentary  and  there  is  little  dispute 
as  to  facts. 

In  view  of  some  remarks  made  at  the  trial,  I desire  to  express 
my  full  and  unqualified  acceptance  of  the  evidence  of  Mr.  Hocken. 
In  some  details  his  memory  may  have  failed  him,  for  he  was  not 
giving  evidence  after  a careful  study  of  the  documents,  but  in 
substance  his  evidence  commended  itself  to  me. 

The  defendants  dispute  liability,  contending  that  there  was 
no  contract  under  the  corporate  seal — that  there  was  in  fact  no 
contract  with  the  city  at  all — and  further  contend  that  there  could 
be  no  valid  contract  without  a by-law.  The  plaintiff  asserts  that 
this  was  an  executed  contract,  and  there  is  the  right  to  recover 
notwithstanding  the  lack  of  a by  law  or  contract  under  seal;  and 
that  the  council  adopted  the  employment  in  such  a way  as  to 
preclude  the  city  from  now  denying  liability. 

Before  dealing  with  the  Canadian  cases,  I think  the  situation 
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will  be  cleared  by  an  examination  of  the  English  authorities  for 
the  purpose  of  having  in  mind  the  law  as  now  well  settled  and 
understood  in  England. 

Clarke  v.  Guardians  of  Cuckfield  Union  (1852),  21  L.J.Q.B. 
349,  affords  a convenient  point  of  beginning.  Goods  had  been 
ordered  by  the  guardians  and  received  and  retained  by  them; 
there  was  no  contract  under  seal.  Wightman,  J.,  delivering  the 
judgment  of  the  Court,  after  an  examination  of  the  earlier  cases, 
says  (p.  352):  “ Whenever  a corporation  is  created  for  particular 
purposes,  which  involve  the  necessity  for  frequently  entering  into 
contracts  for  goods  or  works  essentially  necessary  for  carrying 
the  purposes  for  which  the  corporation  is  created  into  execution, 
a demand  in  respect  of  goods  or  works  which  have  actually  been 
supplied  to  and  accepted  by  the  corporation,  and  of  which  they 
have  had  the  full  benefit,  may  be  enforced  by  action  of  as£umpsit, 
and  the  corporation  will  be  liable  though  the  contract  was  by 
parol  only,  and  not  by  deed.”  And  at  p.  354:  “ Wherever  the 
purposes  for  which  a corporation  is  created  render  it  necessary 
that  work  should  be  done  or  goods  supplied  to  carry  such  pur 
poses  into  effect  . . . and  orders  are  given  at  a board  regu- 

larly constituted,  and  having  general  authority  to  make  contracts 
for  work  or  goods  necessary  for  the  purposes  for  which  the  cor- 
poration was  created,  and  the  work  is  done,  or  goods  supplied 
and  accepted  by  the  corporation,  and  the  whole  consideration 
for  payment  executed,  the  corporation  cannot  keep  the  goods 
or  the  benefit,  and  refuse  to  pay  on  the  ground  that  though  the 
members  of  the  corporation  who  ordered  the  goods  or  work  were 
competent  to  make'  a contract  and  bind  the  rest,  the  formality 
of  a deed  or  of  affixing  the  seal  were  wanting,  and  then  say  . . . 

we  are  not  competent  to  make  a parol  contract,  and  we  avail 
ourselves  of  our  own  disability.” 

In  Nicholson  v.  Guardians  of  Bradfield  Union  (1866),  L.R.  1 
Q.B.  620,  an  action  for  the  price  of  coals  ordered,  received,  and 
used,  the  principle  was  applied,  and  the  case  of  Clarke  v.  Guardians 
of  Cuckfield  Union  was  treated  as  having  overruled  prior  decisions 
in  the  Exchequer  inconsistent  with  it— notwithstanding  doubt 
thrown  upon  it  in  S mart  v.  Guardians  of  West  Ham  Union  (1855), 
10  Ex.  867. 

In  1883,  Young  v.  Corporation  of  Leamington,  8 App.  Cas. 
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517,  was  determined  by  the  Lords.  The  Court  of  Appeal  (1882), 
8 Q.B.D.  579,  had  determined  that  the  fact  that  the  statute 
required  that  every  contract  made  by  an  urban  authority  whereof 
the  value  or  amount  exceeded  £50  should  be  in  writing  and  sealed 
with  the  common  seal,  took  the  case  out  of  the*  principle  laid 
down  by  Wightman,  J.,  and  that  it  made  no  difference  that  the 
contract  was  an  executed  contract  and  was  made  by  an  agent 
duly  appointed  under  seal.  The  statute  required  the  contract  to 
be  under  seal,  and  “if  we  were  to  hold  the  defendants  liable  to 
pay  for  what  has  been  done  under  the  contract,  we  should  in 
effect  be  repealing  the  Act  of  Parliament  and  depriving  the  rate- 
payers of  that  protection  which  Parliament  intended  to  secure 
for  them.  ...  It  may  be  said  that  this  is  a hard  and  narrow 
view  of  the  law:  but  my  answer  is  that  Parliament  has  thought 
it  expedient  to  require  this  view  to  be  taken,  and  it  is  not  for 
this  or  any  other  Court  to  decline  to  give  effect  to  a clearly  ex- 
pressed statute,  because  it  may  lead  to  apparent  hardship:”  per 
Lindley,  L.J.,  8 Q.B.D.  at  p.  585.  This  view  was  approved  in 
the  Lords.  Lord  Bramwell  says  (8  App.  Cas.  at  p.  528):  “I 
must  add  that  I do  not  agree  in  the  regret  expressed  at  having 
to  come  to  this  conclusion.  The  Legislature  has  made  provisions 
for  the  protection  of  ratepayers,  shareholders,  and  others,  who 
must  act  through  the  agency  of  a representative  body,  by  re- 
quiring the  observance  of  certain  solemnities  and  formalities  which 
involve  deliberation  and  reflection.  That  is  the  importance  of 
the  seal.  It  is  idle  to  say  there  is  no  magic  in  a wafer.  It  con- 
tinually happens  that  carelessness  and  indifference  on  the  one 
side,  and  the  greed  of  gain  on  the  other,  cause  a disregard  of  these 
safeguards,  and  improvident  engagements  are  entered  into. 
Whether  that  has  been  so  in  this  case  I have  no  notion;  but 
certainly  the  ratepayers  of  Leamington  may  well  be  astonished 
at  the  amount  claimed  of  them.  The  decision  may  be  hard  in 
this  case  on  the  plaintiffs,  who  may  not  have  known  the  law. 
They  and  others  must  be  taught  by  it,  which  can  only  be  done 
by  its  enforcement.”  The  claim  was  by  a firm  of  engineers  for 
£7,000  for  the  construction  of  waterworks.  No  doubt  is  thrown 
upon  the  general  rule  as  expounded  by  Wightman,  J.,  beyond 
the  statement  that  the  cases  are  conflicting  and  confusing  and 
call  for  full  consideration  by  the  Court  of  Appeal. 
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In  Lawford  v.  Billericay  Rural  District  Council,  [1903]  1 K.B. 
772,  the  Court  of  Appeal  had  its  opportunity,  and  affirmed  Clarke 
v.  Guardians  of  Cuckfield  Union,  quoting  with  approval  thq  words 
I have  above  extracted. 

Thus  has  come  to  be  established,  as  an  exception  to  the  common 
law  rule  requiring  contracts  of  corporations  to  be  under  seal, 
the  case  of  contracts  actually  made  by  the  proper  executive  body 
for  work  or  goods  done  or  supplied,  to  carry  into  effect  those 
purposes  for  which  the  corporation  is  created,  if  the  work  done 
or  materials  supplied  are  accepted  by  the  corporation  and  the 
whole  consideration  for  payment  is  executed;  an  exception  which 
does  not  extend  to  cases  in  which  there  is  a statutory  requirement 
of  a contract  under  seal. 

This  rule  is  justified  by  Vaughan  Williams,  L.J.  ([1903]  1 K.B. 
at  p.  783),  upon  a principle  laid  down  long  before  by  Lord  Denman 
in  Doe  d.  Pennington  v.  Taniere  (1848),  12  Q.B.  998,  which  re- 
quires to  be  borne  in  mind:  “ Where  the  corporation  have  acted 
as  upon  an  executed  contract,  it  is  to  be  presumed  against  them 
that  everything  has  been  done  that  was  necessary  to  make  it 
a binding  contract  upon  both  parties,  they  having  had  all  the 
advantage  they  would  have  had  if  the  contract  had  been  regu- 
larly made.  That  is  by  no  means  inconsistent  with  the  rule  that, 
in  general,  a corporation  can  only  contract  by  deed:  it  is  merely 
raising  a presumption  against  them,  from  their  acts,  that  they 
have  contracted  in  such  a manner  as  to  be  binding  upon  them, 
whether  by  deed  or  otherwise;  and  we  are  not  aware  of  any 
decision  or  authority  against  this  view  of  the  case.’ 

Later  English  cases  have  not  modified  this  statement  of  the 
law.  In  Hoare  v.  Kingsbury  Urban  District  Council,  [1912]  2 Ch. 
452,  Neville,  J.,  refused  a plaintiff  relief  where  the  contract  was 
over  £50  in  value,  holding  that  part  performance,  which  was  an 
answer  to  the  Statute  of  Frauds,  was  no  defence  as  against  the 
statutory  requirement  of  a seal. 

In  Douglass  v.  Rhyl  Urban  District  Council,  [1913]  2 Ch.  407, 
Joyce,  J.,  where  the  contract  was  one  not  falling  within  the  statu- 
tory provision,  and  was  executed,  followed  Lawford  v.  Billericay 
Rural  District  Council.  He  states  the  law  thus  (p.  414):  “In 
the  absence  of  an  express  statutory  provision  requiring  a con- 
tract under  seal,  the  requirement  of  the  corporate  seal  at  common 
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law  is  subject  to  this  exception.  Wherever  the  purposes  for  which 
a corporation  is  created  render  it  necessary  that  work  shall  be 
done  or  goods  supplied  to  carry  such  purposes  into  effect,  and 
orders  are  given  at  a corporate  meeting  constituted  and  having 
power  to  make  contracts  authorised  and  necessary  for  the  pur- 
poses for  which  the  corporation  is  created,  and  the  work  is  done 
or  goods  supplied  and  accepted  by  the  corporation  and  the  whole 
consideration  for  the  payment  executed,  there  is  a contract  to 
pay  implied  from  the  acts  of  the  corporation,  and  the  corpora- 
tion cannot  keep  the  goods  or  the  benefit  and  refuse  to  pay  on 
the  ground  of  mere  absence  of  a formality,  or  that  the  fixing  of 
the  seal  was  wanting.” 

I have  quoted  extensively  from  these  cases — and  perhaps  with 
needless  reiteration — because  I desire  to  establish  the  principles 
that,  according  to  English  law,  govern  the  matter  in  hand,  and 
I shall  endeavour  to  shew  that  the  same  principles  are  recognised 
by  the  leading  Canadian  cases.  Some  earlier  Ontario  cases  were 
determined  before  these  principles  were  clearly  evolved,  and  must 
now  be  regarded  as  of  little  value,  and  in  one  or  two  instances 
later  cases  seem  to  ignore  the  fundamental  and  underlying  reasons 
upon  which  these  principles  are  founded. 

By  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  sec.  8,  “The 
inhabitants  of  every  . . . city  . . . shall  be  a body 

corporate  for  the  purposes  of  this  Act.”  By  sec.  10,  “The  powers 
of  a municipal  corporation  shall  be  exercised  by  its  council.”  By 
sec.  249,  “Except  where  otherwise  provided,  the  jurisdiction  of 
every  council  shall  be  confined  to  the  municipality  which  it  repre- 
sents, and  its  powers  shall  be  exercised  by  by-law.”  A by-law 
must  be  under  seal  and  be  signed  by  the  head  of  the  council  (or 
presiding  officer)  and  the  clerk:  sec.  258  (1).  The  Mayor  is 
(sec.  214)  the  chief  executive  officer  of  the  corporation  and  the 
head  of  the  council.  In  the  City  of  Toronto  there  is  a Board  of 
Control,  but  it  cannot  pass  by-laws  and  can  only  spend  money 
under  the  authority  of  council. 

By  the  Interpretation  Act,  R.S.O.  1914,  ch.  1,  sec.  27  (a),  any 
corporation  has  the  “power  to  sue  and  be  sued,  to  contract  and 
be  contracted  with  by  their  corporate  name,  to  have  a common 
seal,”  etc.  There  is  no  obligation  to  contract  under  seal,  and 
the  use  of  the  common  seal  as  evidence  of  corporate  action  rests 
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upon  the  common  law,  save  that,  as  already  indicated,  its  use 
is  essential  to  authenticate  and  validate  a by-law. 

These  statutory  provisions  have  always  been  found  in  the 
various  Municipal  Acts. 

It  will  at  once  be  seen  that  this  legislation  suggests  the  ques- 
tion whether  a by-law  is  an  essential  condition  precedent  to  the 
making  of  a contract  by  a municipal  corporation. 

Without  delaying  to  discuss  earlier  cases — the  question  was 
determined  in  the  affirmative  in  1892  in  the  Supreme  Court  of 
Canada  by  Waterous  Engine  Works  Co.  v.  Town  of  Palmerston , 
21  S.C.R.  556 — a case  which  has  more  than  once  been  referred 
to  as  authoritative  and  final  in  the  Supreme  Court.  The  dis- 
senting judgment  of  Mr.  Justice  G wynne  sets  forth  the  opposite 
view  with  much  force  and  clearness,  and  many  may  think  that 
he  not  only  had  the  better  of  the  argument,  but  that  the  views 
he  advocated  were  more  consistent  with  the  sound  interpreta- 
tion of  the  Municipal  Act.  His  view  was  that  the  “powers”  of 
the  municipal  body  which  required  a by-law  for  their  due  exer- 
cise were  the  abundant  legislative  powers  conferred  by  the  statute, 
and  that  the  making  of  a contract  for  any  purpose  within  the 
power  of  the  corporation  was  a mere  administrative  act,  which, 
it  is  true,  required  corporate  action  and  the  common  seal,  but 
which  did  not  require  an  antecedent  by-law.  The  effect  of  a 
contrary  holding,  in  view  of  the  English  decisions,  was  very  clearly 
pointed  out.  He  says  (p.  566):  “Where  a statute  requires  a 
contract,  in  order  to  its  being  binding  upon  a corporation,  to  be 
entered  into  in  a particular  manner,  it  cannot  be  entered  into 
validly  otherwise  than  as  prescribed  by  the  statute.  There  can- 
not be  recognised  any  judicial  exception  from  a statutory  obliga- 
tion, so  that  in  the  case  of  municipal  corporations  not  only  the 
doctrine  which,  after  much  judicial  contention,  had  become  firmly 
established,  to  the  effect  that  corporations  may  be  held  liable 
upon  oral  contracts  which  have  been  executed  and  of  which  the 
corporation  had  had  full  benefit  and  enjoyment,  must  be  ex- 
punged from  the  jurisprudence  of  the  Province  of  Ontario,  but 
contracts  also  entered  into  under  the  common  seal  of  the  munici- 
pality must  be  pronounced  to  have  no  validity  whatever  unless 
the  municipal  corporation  in  entering  into  the  contract  exercised 
their  power  to  do  so  by  by-law.  The  principle  upon  which  the 
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cases  that  affirm  as  against  corporations  the  validity  of  oral 
executed  contracts  of  which  the  corporations  have  received  the 
benefit  proceed  is  that  it  is  competent  for  the  courts  to  recog- 
nise such  cases  as  constituting  an  exception  from  the  common  law 
rule  that  corporations  can  contract  only  under  their  common  seal, 
but  no  such  exception  can  be  made  from  a statutory  provision 
which  prescribes  a particular  mode  for  corporations  to  enter  into 
valid  contracts.  Young  v.  Corporation  of  Leamington  is  conclu- 
sive authority  that  such  a provision  is  mandatory  and  not  direc- 
tory and  cannot  be  dispensed  with  by  any  court.  If,  therefore, 
the  contention  of  the  defendants  be  well-founded  there  can  be 
no  contract  whatever  which  shall  be  binding  upon  a municipal 
corporation  entered  into  by  the  corporation  whether  orally  or 
under  the  corporate  seal  unless  by  force  of  a by-law  for  that  pur- 
pose duly  passed.”  The  municipality  had  power  to  purchase  fire 
apparatus,  and  a resolution  not  under  seal  was  passed  authorising 
a contract;  a contract  under  seal  was  signed,  the  engine  was  built 
and  delivered  and  was  received  into  the  fire-hall  of  the  town, 
and  the  committee  in  charge  reported  that  it  had  purchased,  and 
the  report  was  adopted.  A committee  was  then  appointed  to 
employ  experts  to  test  the  engine.  Experts  were  employed,  the 
engine  was  tested  and  found  to  answer  the  contract.  A resolu- 
tion was  then  passed  repudiating  the  whole  transaction.  The 
vendors  sued  and  failed.  The  judgment  of  Strong,  J.,  affirms 
the  necessity  of  both  a by-law  under  seal  and  a contract  under 
seal  to  the  validity  of  any  municipal  contract,  either  executory 
or  executed;  but,  strangely  enough,  in  view  of  the  facts  outlined, 
states  that  the  contract  in  question  was  executory  only.  Patter- 
son, J.,  points  out  that  the  contract  is  the  contract  of  the  cor- 
poration and  must  be  evidenced  by  the  seal — the  by-law  is  the 
by-law  of  the  council,  by  which  alone  the  corporation  can  act, 
and  its  action  can  only  be  by  by-law,  with  the  statutory  formality 
of  the  corporate  seal. 

In  the  earlier  case  of  Bernardin  v.  Municipality  of  North 
Dufferin  (1891),  19  S.C.R.  581,  an  action  was  brought  against 
a Manitoba  municipality  upon  an  executed  contract,  not  under 
the  corporate  seal.  It  was  argued  that  the  contract  was  invalid 
owing  to  the  absence  of  an  authorising  by-law,  but  the  majority 
of  the  Court  held,  upon  the  construction  of  the  Manitoba  statute, 
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which  is  not  identical  with  the  Ontario  Act,  that  the  corporation 
was  not  prohibited  from  exercising  its  jurisdiction  otherwise  than 
by  by-law — and  therefore  the  case  came  within  the  general  rule 
as  to  the  liability  of  a corporation  upon  executed  contracts.  All 
the  English  cases  are  examined  and  reviewed  at  great  length,  but 
the  importance  of  the  case  from  the  standpoint  of  the  present 
inquiry  is,  that  the  case  differs  from  the  later  case  in  result,  because 
in  Ontario  a by-law  was  a statutory  condition  precedent  to  the 
contract,  while  in  Manitoba  a by-law  was  a permissible  and  not 
compulsory  mode  of  exercising  the  corporate  powers. 

It  follows  that  in  Ontario  a corporation  other  than  a muni- 
cipal corporation  is  liable  upon  an  executed  contract  for  the  per- 
formance of  work  necessary  for  the  purpose  for  which  it  was 
created,  in  the  absence  of  a corporate  seal  to  the  contract,  while 
a municipal  corporation  is  not  so  liable  unless  there  is  a by-law 
authorising  the  contract.  This  distinction  must  be  kept  in  mind. 

Since  these  decisions  the  following  cases  have  been  deter- 
mined in  Ontario : — 

Leslie  v.  Township  of  Malahide  (1907),  15  O.L.R.  4,  where 
Mr.  Justice  Teetzel  held  that  an  agreement  of  settlement  of  an 
action  not  authorised  by  by-law  was  not  binding  upon  the  munici- 
pality. 

Campbell  v.  Community  General  Hospital  of  Sisters  of  Charity 
of  Ottawa  (1910),  20  O.L.R.  467 — a decision  of  a Divisional  Court — 
was  the  case  of  a private  and  not  of  a municipal  corporation. 
The  case  is  of  importance  as  modifying  the  rule  laid  down  so  as 
to  include  not  only  contracts  necessary  for  the  purposes  for  which 
the  corporation  was  created,  but  all  contracts  when  the  work 
done  is  beneficial  to  the  corporation  and  is  in  any  way  incidental 
or  ancillary  to  the  purposes  for  which  the  corporation  exists. 

McMurray  v.  East  Nissouri  (, Section  3)  Public  School  Board 
(1910),  21  O.L.R.  46,  an  action  by  a school-teacher  for  wages, 
which  failed  because  the  contract  was  not  under  seal,  as  expressly 
required  by  the  Public  Schools  Act. 

In  Taylor  v.  Gage  (1913),  30  O.L.R.  75 — a decision  of  the 
Appellate  Division — the  members  of  a municipal  council  met  on 
a road  allowance,  and  made  a bargain  with  the  defendant  for 
the  sale  to  him  of  gravel  in  the  allowance.  There  was  no  by-law 
and  no  contract  under  seal.  An  adjoining  land-owner  sought  an 
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injunction  and  succeeded.  The  transaction  was  found  to  be  a 
sale  of  gravel,  and  a by-law  was  necessary.  It  was  contended 
that  what  was  done  was  a mere  incident  to  the  improvement  of 
a highway-work,  which  might  be  done  without  a by-law. 

Wright  v.  City  of  Ottawa  (1914),  7 O.W.N.  151,  was  an  attempt 
on  the  part  of  a ratepayer  to  restrain  the  council  of  the  city  from 
paying  for  goods  supplied.  The  council  passed  a by-law  for  the 
payment  in  question. 

Township  of  King  v.  Beamish  (1916),  36  O.L.R.  325,  a decision 
of  the  Appellate  Division,  seems  to  run  counter  to  the  cases 
establishing  the  rules  I-  have  endeavoured  to  summarise,  but 
fortunately  the  points  involved  do  not  touch  the  questions  I have 
to  decide.  By  a parol  bargain  made  by  a committee  of  council, 
the  defendant  agreed  to  lease  land  to  the  plaintiff  township,  with 
the  right  to  remove  gravel.  It  was  found  as  a fact  that  there 
was  a parol  agreement,  and  that  there  had  been  part  performance 
sufficient  to  take  the  case  out  of  the  Statute  of  Frauds.  This, 
according  to  the  case  of  Wilson  v.  West  Hartlepool  R.W.  Co. 
(1865),  2 DeG.  J.  & S.  475,  was  sufficient  to  prevent  the  corpora- 
tion from  setting  up  the  absence  of  the  corporate  seal,  the  seal 
being  necessary  by  common  law  only,  and  not  because  of  any 
statutory  requirement.  Our  Court  extended  this  doctrine  to  the 
case  of  a contract  made  without  a by-law;  in  no  other  case  has 
the  doctrine  of  plart  performance  been  allowed  to  get  rid  of  a 
statutory  prerequisite  to  a valid  contract.  The  case  cited  has 
never  been  regarded  as  establishing  more  than  that  the  doctrine 
of  part  performance  applies  to  an  incorporated  company.  This 
is  based  upon  the  existence  of  a contract,  and  the  reasoning  can- 
not be  applied  to  a case  in  which  there  is  in  law  no  contract, 
because  the  suggested  contract  has  not  been  made  in  the  only 
way  which  is  permitted  by  the  Legislature.  The  decision  in 
Water ous  Engine  Works  Co.  v.  Town  of  Palmerston  is  distinguished 
upon  the  ground  that  the  doctrine  of  part  performance  does  not 
apply  to  a contract  in  respect  of  chattels.  This  ignores  the  princi- 
ple upon  which  that  case  was  determined,  as  well  as  the  fact  that 
the  doctrine  upon  which  a corporation  may  be  made  liable  upon 
an  executed  contract  is  founded  upon  precisely  the  same  reasoning 
as  that  of  part  performance. 

All  that  I have  said  appears  to  me  to  be  in  accordance  with 
Manning  v.  City  of  Winnipeg  (1911),  21  Man.  R.  203. 
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As  already  stated,  the  Supreme  Court  of  Canada  has  more 
than  once  acted  upon  Water ous  Engine  Works  Co.  v.  Town  of 
Palmerston , and  treated  it  as  conclusively  settling  the  law:  see 
Regina  v.  Henderson  (1898),  28  S.C.R.  425;  Ponton  v.  City  of 
Winnipeg  (1908),  41  S.C.R.  18. 

In  the  earlier  case  the  plaintiff  recovered  upon  an  executed 
contract,  not  in  writing,  because  there  was  no  statutory  provision 
requiring  the  contract  to  be  in  writing.  In  the  Winnipeg  case 
the  plaintiff  failed  in  an  action  upon  a contract  based  upon  a 
resolution,  because  the  city  charter,  like  the  Ontario  Municipal 
Act,  required  municipal  action  to  be  by  by-law. 

The  absence  of  a by-law  thus,  in  my  view,  affords  an  answer 
to  the  plaintiff's  claim;  and  the  fact  that  the  contract  has  been 
executed,  and  that  the  city  has  received  benefit  from  the  plain- 
tiff's services,  is  not  sufficient  to  prevent  it  setting  up  this  defence. 

There  is  no  doubt  that  a municipal  corporation  may  ratify 
an  act  done  on  its  behalf  without  the  statutory  authority  of  a 
by-law;  but,  in  my  view,  the  ratification  is  in  itself  a contractual 
act  on  the  part  of  the  municipality;  and  if,  as  has  been  held 
by  the  Supreme  Court,  the  municipal  contract  must  be  based 
upon  a by-law,  the  contract  of  ratification  must  be  based  upon 
a by-law.  To  hold  otherwise  would  be  to  repeal  the  statute  and 
to  do  that  which  the  House  of  Lords  has  held  that  no  Court  can 
do,  to  substitute  that  which  may  in  the  eyes  of  the  Court  be 
regarded  as  just  and  fair,  for  that  which  the  Legislature  has 
declared  to  be  essential.  If  the  Legislature  has  declared  that  the 
corporation  can  only  act  in  one  way,  no  Court  can  declare  it  to 
be  bound  in  any  other  way. 

Then,  again,  before  ratification  of  an  unauthorised  act  it  must 
be  shewn  either  that  there  was  full  knowledge  of  all  that 
had  been  done,  or  that  there  was  an  intention  to  adopt  and  ratify 
so  as  to  assume  full  liability,  no  matter  what  had  been  done : 
see  Marsh  v.  Joseph,  [1897]  1 Ch.  213;  Pole  v.  Leask  (1863), 
9 Jur.  N.S.  829. 

When  it  is  borne  in  mind  that  here  the  arrangement  was  made 
with  the  Mayor,  and  no  member  of  the  council  is  shewn  to  have 
known  of  the  situation,  the  danger  of  any  assumed  ratification 
which  might  be  inferred  from  mere  knowledge  and  quiescence 
is  obvious.  The  words  already  quoted  from  Lord  Bramwell  are 
most  appropriate. 
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Even  if  I had  not  come  to  the  conclusion  that  this  case  is 
governed  by  Waterous  Engine  Works  Co.  v.  Town  of  Palmerston, 

I should  have  had  great  difficulty  in  applying  the  rule  of  Clarke 
v.  Guardians  of  Cuckfield  Union  so  as  to  afford  the  plaintiff  any 
relief. 

In  the  first  place,  the  purchase  of  the  street  railway  and  the 
electric  light  concern,  before  the  expiry  of  the  charters  of  these 
companies,  was  a matter  not  falling  within  the  purview  of  the 
rule.  It  cannot  be  said  that  this  was  a purpose  for  which  the 
corporation  was  created,  or  that  the  obtaining  of  this  advice  was 
in  any  sense  a thing  necessary  to  the  purposes  for  which  the  cor- 
poration was  created.  Without  going  so  far  as  to  accept  Mr. 
McMaster’s  contention  that  the  whole  inquiry  was  ultra  vires 
the  city,  I may  say  that  no  case  has  gone  so  far  as  to  apply  the 
doctrine  of  the  liability  of  a corporation  for  an  executed  contract 
when  the  contract  is  one  so  far  removed  from  the  things  which 
are  “ essentially  necessary  for  carrying  the  purposes  for  which 
the  corporation  was  created  into  execution.” 

Even  Campbell  v.  Community  General  Hospital  of  Sisters  of 
Charity  of  Ottawa , which  has  extended  the  doctrine  far  beyond 
any  other  case,  falls  short  of  this. 

Then,  again,  all  the  cases  of  executed  contract  are  cases  in 
which  the  order  for  the  work  was  given  by  the  duly  constituted 
board  at  a regularly  constituted  meeting,  the  board  having  general 
authority  to  make  contracts  of  the  nature  in  question.  Here 
the  contract  was  with  the  Mayor,  and  the  Mayor  alone.  The 
council  was  not  in  any  way  consulted,  and  had  no  knowledge  of 
the  matter  till  long  after  the  work  was  undertaken.  What  is 
lacking  is  not  any  mere  formality — the  absence  of  a by-law  or 
the  corporate  seal — but  the  entire  absence  of  any  action  on  the 
part  of  the  council,  by  which  alone,  under  the  statute,  the  cor- 
poration could  act. 

Finally,  there  is  very  little  upon  which  it  can  be  said  that 
the  corporation  has  had  the  benefit  of  services  rendered.  Mr. 
Mackay’s  opinion  on  the  whole  transaction  was  not  what  was 
contracted  for.  He  was  to  examine  the  books  of  the  Toronto 
Electric  Light  Company  and,  as  an  accountant,  give  a report  on 
the  company,  shewing  the  probable  financial  results  if  the  city 
took  over  the  business  and  operated  it  at  its  present  load. 
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This  inquiry  was  subsequently  extended  so  as  to  cover  not 
only  the  light  company  but  also  the  street  railway  company. 
Wider  instructions  were  sought  (see  letter  of  the  26th  August, 
1913),  bub  were  not  given. 

The  report  made  is  accompanied  by  schedules  which  are  in 
no  sense  original,  but  are  taken  from  the  reports  of  Messrs.  Arnold 
and  Ross,  and  embodies  the  opinions  of  two  legal  gentlemen, 
obtained  not  only  without  any  authority  but  against  the  positive 
instructions  of  the  Mayor. 

After  reciting  the  facts  gathered  from  these  reports,  opinion 
is  given  in  para.  7 of  the  report  as  to  the  probable  outcome  of 
purchase  and  municipal  operation. 

I do  not  desire  to  minimise  the  value  of  the  report  or  of  the 
opinion  of  a man  of  Mr.  Mackay ’s  ability  and  experience,  but 
he  had  access  to  the  books  of  the  companies  only  under  promise 
of  secrecy;  so,  through  no  fault  of  his  own,  he  was  unable  to 
do  that  for  which  he  was  employed  and  give  the  city  an  accoun- 
tant’s report  based  upon  an  examination  of  the  books  of  the  com- 
panies.. 

Both  parties  have  asked  me  to  express  my  view  as  to  the 
amount  which  Mr.  Mackay  would  be  entitled  to  receive,  in  the 
event  of  his  right  to  recover  being  established.  The  determina- 
tion of  this  matter  has  given  me  much  anxiety,  but  I have  come 
to  the  conclusion  that  for  his  services,  assuming  there  is  a right 
to  recover,  Mr.  Mackay  should  receive  $7,500.  I have  not  in- 
cluded in  this  any  allowance  for  the  legal  services  rendered  by 
Mr.  Douglas  or  Mr.  Bell,  or  for  the  services  of  Professor  Mackenzie. 
If  it  should  be  held  hereafter  that  Mr.  Mackay  is  entitled  to  be 
reimbursed  in  respect  of  the  charges  made  by  these  gentlemen, 
the  amount  would  have  to  be  increased. 

While  the  city,  for  the  reasons  indicated,  escapes  liability  for 
this  claim,  in  fairness  some  payment  ought  to  be  made,  and  I 
trust  that  it  may  be  found  that  the  defence  set  up  is  intended 
as  a shield  against  a claim  that  was  rightly  regarded  as  unreason- 
ably large,  and  that  the  city  council  may  see  its  way  to  pay  the 
amount  which  it  appears  to  me  represents  the  value  of  the  services 
rendered. 
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[IN  CHAMBERS.] 


McTavish  y.  Lannin  and  Aitchison. 

Costs—Security  for — Public  Authorities  Protection  Act,  R.S.O.  1914,  ch.  89, 
sec.  16 — Action  against  Peace  Officers — Entry  of  Dwelling-house — Trespass 
— Accusation  of  Theft — Search,  Arrest,  and  Imprisonment — Absence  of 
Warrant — Execution  or  Intended  Execution  of  Public  Duty — Good  Defence 
upon  Merits — Criminal  Code,  sec.  SO. 

A complaint  having  been  made  to  peace  officers  that  the  plaintiff,  a widow, 
living  with  her  young  children  in  a house,  had  stolen  some  money,  they 
went  to  the  house,  without  a warrant,  and  accused  her  of  having  stolen 
the  money;  they  made  some  search,  but  found  nothing;  they  threatened 
to  arrest  the  plaintiff,  but  did  not  do  so.  The  plaintiff  was  innocent,  as 
it  soon  appeared.  She  sued  the  officers  for  damages  for  the  search,  arrest, 
and  imprisonment,  and  for  slander  in  using  the  words  of  accusation  in  the 
presence  of  her  young  children : — 

Held,  that  the  defendants  were  entitled,  under  sec.  16  of  the  Public  Authori- 
ties Protection  Act,  R.S.O.  1914,  ch.  89,  to  have  security  for  their  costs 
of  the  action — the  acts  done  by  them  having  been  done  in  execution  or 
intended  execution  of  a public  duty,  and  they  having  shewn  all  that  is 
required  by  sec.  16,  including  a good  defence  upon  the  merits. 

Scope  and  effect  of  secs.  3 to  16  of  the  Act,  indicated. 

The  defendants  were,  in  the  circumstances,  justified  in  arresting  the  plaintiff 
without  a warrant:  sec.  30  of  the  Criminal  Code,  R.S.C.  1906,  ch.  146. 

Appeal  by  the  defendants  from  ah  order  of  the  Master  in 
Chambers  dismissing  their  application  for  an  order  requiring  the 
plaintiff  to  give  security  for  their  costs  of  the  action,  under  the 
provisions  of  sec.  16*  of  the  Public  Authorities  Protection  Act, 
R.S.O.  1914,  ch.  89. 


February  22.  The  appeal  was  heard  by  Middleton,  J.,  in 
Chambers. 

R.  S.  Robertson,  for  the  defendants. 

R.  T.  Harding,  for  the  plaintiff. 

*16 — (1)  Where  an  action  is,  brought  against  a Justice  of  the  Peace  or 
against  any  person  for  any  act  done  in  pursuance  Or  execution  or  intended 
execution  of  any  statute,  or  of  any  public  duty  or  authority,  or  in  respect  of 
any  alleged  neglect  or  default  in  the  execution  of  any  such  statute,  duty  or 
authority,  the  defendant  may  at  any  time  after  the  service  of  the  writ 
apply  for  security  for  costs. 

(2)  The  application  shall  be  upon  notice  and  an  affidavit  of  the  de- 
fendant or  his  agent  shewing  the  nature  of  the  action  and  of  the  defence, 
and  shewing  to  the  satisfaction  of  the  Court  or  Judge  that  the  plaintiff  is 
not  possessed  of  property  sufficient  to  answer  the  costs  of  the  action  in  case 
a judgment  should  be  given  in  favour  of  the  defendant,  and  that  the  de- 
fendant has  a good  defence  upon  the  merits,  or  that  the  grounds  of  action 
are  trivial  or  frivolous;  and  thereupon  the  Court  or  Judge  may  make  an 
order  that  the  plaintiff  shall  give  security  for  the  costs  to  be  incurred  in  such 
action. 


1917 
Feb.  28. 
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February  28.  Middleton,  J.: — The  facts  are  simple  A 
Mrs.  Plummer,  a lady  of  standing  in  Stratford,  complained  to  the 
police  that  a sum  of  money  drawn  by  her  from  the  bank  had  been 
stolen.  The  plaintiff,  who  was  working  for  Mrs.  Plummer  at 
her  house,  was,  Mrs.  Plummer  said,  the  only  person  who  could  have 
taken  the  money.  The  plaintiff  was  a working  woman,  a widow, 
living  with  two  young  children  in  her  house.  The  Chief  of 
Police,  to  whom  the  complaint  was  made,  went,  accompanied  by 
another  officer,  to  the  plaintiff’s  house,  and  accused  the  plaintiff 
of  having  stolen  the  money,  and  made  some  search,  they  say  at 
the  plaintiff’s  request,  but  found  nothing.  They  threatened  to 
arrest  the  plaintiff;  but,  as  there  was  no  one  to  look  after  the 
children,  and  the  plaintiff  protested  her  innocence,  they  made  no 
arrest. 

Before  anything  more  was  done,  Mrs.  Plummer  found  she  was 
mistaken.  She  had  not  drawn  as  much  money  from  the  bank 
as  she  thought.  The  matter  ended  there,  so  far  as  any  thought 
of  prosecution  was  concerned;  and  it  is  said  that  Mrs.  Plummer  has 
done  her  best  to  make  amends  for  her  mistake. 

The  plaintiff  now  sues  the  constables  for  $1,000  damages  for 
the  search,  arrest,  and  imprisonment,  and  $1,000  damages  for 
slander — the  slander  being  the  words  of  accusation  spoken  in  the 
presence  of  the  young  children. 

The  Master  has  refused  security,  upon  the  theory  that  the 
defendants  were  “mere  trespassers.” 

The  statute  in  question  is  divided  into  several  groups  of 
sections,  and  differs  from  earlier  Acts  in  many  particulars.  Sec- 
tions 3-11  relate  generally  to  actions  against  Justices  of  the 
Peace;  the  more  important  provisions  being  that  no  action  shall 
be  brought  against  a Justice  for  anything  done  within  his  juris- 
diction, unless  done  maliciously  and  without  reasonable  and 
probable  cause,  but  that  an  action  may  be  brought  for  anything 
beyond  his  jurisdiction,  without  malice  or  the  absence  of  reason- 
able and  probable  cause.  Then  follows  sec.  12,  dealing  with 
the  case  of  constables  acting  under  warrants.  The  third  group 
of  sections — 13-15 — deals  with  a much  wider  group  of  persons, 
and  covers  all  actions  where  the  act  complained  of  is  done  in 
execution  or  intended  execution  of  any  statute  or  of  any  public 
duty  or  authority  or  for  neglect  of  any  such  duty^or  authority. 
As  to  all  such  actions  there  is  a statutory  limitation  of  six  months. 
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Section  16  is  still  wider,  and  covers  not  only  Justices,  included 
in  the  first  group,  but  all  persons  falling  within  sec.  13,  and  gives 
to  them  the  right,  subject  to  certain  provisions,  to  security  for 
costs. 

The  Master  has  held  that,  because  the  plaintiff  alleges  that  the 
defendants  acted  without  jurisdiction,  and  so  need  not  be  charged, 
if  they  were  sued  as  Justices,  with  malice  or  the  absence  of  reason- 
able and  probable  cause,  they  are  not  entitled  to  security  for 
costs. 

This  is  to  mistake  the  scope  and  effect  of  sec.  16.  All  that 
it  requires  is  that  the  defendant  shall  shew  that  the  action  is 
brought  against  him  for  an  “act  done  in  . . . execution  or 

intended  execution  of  any  . . . public  duty  or  authority.” 

On  receiving  information  which,  on  reasonable  and  probable 
grounds,  led  the  officers  to  the  belief  that  an  offence  had  been 
committed  for  which  the  offender  might  be  arrested,  and  that  the 
plaintiff  was  the  person  who  committed  the  offence,  the  officers 
were  justified  in  arresting  the  plaintiff,  even  though  it  should 
be  found  that  there  never  had  been  any  offence,  or  that,  if  an 
offence,  the  plaintiff  was  not  guilty:  Criminal  Code,  R.S.C. 
1906,  ch.  146,  sec.  30.* 

What  was  done  by  these  constables  was  done  in  execution  or 
intended  execution  of  their  duty.  They  believed  the  statements 
of  Mrs.  Plummer,  and  acted  in  good  faith  throughout. 

The  mistake  made  by  that  lady  is  greatly  to  be  regretted,  but 
sympathy  for  the  indignity  inflicted  upon  the  plaintiff  does  not 
take  the  case  outside  of  the  statute  and  deprive  the  constables, 
who  are  not  shewn  to  have  done  more  than  their  duty,  of  the 
right  given  them  by  law  to  have  security  for  costs. 

The  merits  of  the  action  are  not  to  be  tried  upon  the  motion 
for  security.  The  security  is  to  be  there  to  answer  the  costs  of 
the  action  if  the  defendants  succeed  at  the  hearing,  and  the 
defendants  have  shewn  all  that  is  required  by  the  statute,  includ- 
ing “a  good  defence  upon  the  merits,”  as  that  expression  must 
be  understood  in  this  and  kindred  statutes. 

*30.  Every  peace  officer  who,  on  reasonable  and  probable  grounds,  be- 
lieves that  an  offence  for  which  the  offender  may  be  arrested  without  warrant 
has  been  committed,  whether  it  has  been  committed  or  not,  and  who,  on 
reasonable  and  probable  grounds,  believes  that  any  person  has  committed 
that  offence,  is  justified  in  arresting  such  person  without  warrant,  whether 
such  person  is  guilty  or  not. 
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The  appeal  should  be  allowed,  and  an  order  made  for  security. 

1917 

The  costs  of  the  motion  below  should  be  in  the  cause;  the  costs* 

McTavish 

V. 

Lannen 

AND 

Aitchison. 

of  the  appeal  to  the  defendants  In  any  event. 

[The  above  decision  was  reversed  by  the  Second  Divisional  Court  of  the 
Appellate  Division  on  the  27th  April,  1917.  The  reasons  for  the  judgment 
of  the  appellate  Court  are  noted  12  O.W.N.  174,  and  will  be  reported  in  due 
course.] 

1917 

[IN  CHAMBERS.] 

Feb.  28. 

Gage  v.  Reid. 

I 

i 

Appeal — Leave  to  Appeal  from  Order  of  Judge  in  Chambers — Rule  507 — Con- 
flicting Decisions — “Judges,”  Meaning  of — Good  Reason  to  Doubt  Correct- 
ness of  Order — Appeal  Involving  Matters  of  Importance — Venue — Applica- 
tion to  Change — Affidavit  of  Plaintiff’s  Solicitor — Admissibility — Grounds 
for  Change — Prejudice — Jury — Fair  Trial. 

The  decision  of  a Judge  in  Chambers  in  an  interlocutory  matter  is  prima  facie 
final;  but,  under  Rule  507,  leave  to  appeal  may  be  granted:  (1)  where 
there  are  conflicting  decisions  by  Judges,  and  it  is  desirable  that  an  appeal 
shall  be  allowed;  (2)  where  there  appears,  to  the  Judge  applied  to,  to 
be  good  reason  to  doubt  the  correctness  of  the  order,  and  the  appeal  in- 
volves matters  of  such  importance  that  leave  to  appeal  should  be  given. 

Under  the  first  head,  only  the  decisions  of  Judges  of  the  Supreme  Court  of 
Ontario,  whether  of  the  High  Court  Division  or  of  the.  Appellate  Division, 
are  to  be  considered. 

Re  Rowland  and  McCallum  (1910),  22  O.L.R.  418,  applied  notwithstanding 
that  the  wording  of  Rule  507  is  not  quite  the  same  as  that  of  the  former 
Rule — Con.  Rule  1278. 

In  this  case,  where  leave  was  sought  to  appeal  from  an  order  of  a Judge  in 
Chambers,  setting  aside  an  order  of  the  Master  in  Chambers  changing 
the  place  of  trial,  there  were  no  conflicting  decisions  by  Judges  of  the 
Supreme  Court  of  Ontario;  and  there  was  no  good  reason  to  doubt  the 
correctness  of  the  order  of  the  Judge;  under  the  second  head,  the  two 
prerequisites — reason  to  doubt  the  correctness  of  the  order  and  the  appeal 
involving  matters  of  importance — must  co-exist. 

The  object  of  the  proposed  appeal  was  to  have  the  place  of  trial  changed 
from  B.  to  W.  The  action — which  was  for  false  imprisonment — had  been 
tried  at  B.,  but  a new  trial  was  ordered,  because  prejudice  had  been  caused 
to  the  plaintiff  by  evidence  having  been  improperly  admitted  and  counsel 

i for  the  defendant  having  improperly  referred  to  the  plaintiff’s  nationality — 
he  being  an  Austrian:  Gage  v.  Reid  (1917),  38  O.L.R.  514.  It  was  said, 
in  regard  to  the  second  trial,  that  the  plaintiff  could  not  have  a fair  trial 
at  B.,  because  the  counsel  referred  to  had  extraordinary  influence  in  the 
‘ locality,  and  the  remarks  made  by  him  would  attain  great  notoriety  and 
so  tend  to  prejudice  the  community  from  which  the  jurors  would  be  drawn : — 1 

Held,  that  the  affidavit  of  the  plaintiff’s  solicitor  was  admissible  to  shew  the 
grounds  for  a change  of  venue,  and  might  be  effective. 

Cossham  v.  Leach  (1875),  32  L.T.R.  665,  Davis  v.  Murray  (1882),  9 P.R.  222, 
and  Roche  v.  Patrick  (1870),  5 P.R.  210,  followed. 

Hood  v.  Cronkite  (1868),  4 P.R.  279,  and  Leach  v.  Brown' ( 1904),  9 O.L.R. 
380,  distinguished. 
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But  held,  that  the  solicitor’s  belief  that  a fair  trial  could  not  be  had  at  B.,  1917 

coupled  with  what  was  stated  by  him  as  to  prejudice,  did  not  amount  to 

such  strong  and  clear  evidence  as  would  induce  the  Court  to  hpld  that  Gage 

there  could  not  be  a fair  trial  by  a jury  taken  from  the  county  of  H.,  of  v. 

which  B.  was  the  county  town.  Reid. 


Motion  by  the  plaintiff , under  Rule  507*,  for  leave  to  appeal 
to  the  Appellate  Division  from  an  order  of  Masten,  J.,  in  Cham- 
bers, reversing  an  order  of  the  Master  in  Chambers  which  changed 
the  place  of  trial  of  this  action  from  Belleville  to  Whitby. 

The  motion  was  heard  by  Riddell,  J.,  in  Chambers. 

J.  B.  Mackenzie,  for  the  plaintiff. 

H.  S.  White,  for  the  defendant. 


February  28.  Riddell,  J. : — This  is  an  application  for  leave 
to  appeal,  under  Rule  507,  to  the  Appellate  Division,  from  an 
order  in  Chambers  by  Mr.  Justice  Masten,  whereby  my  learned 
brother  reversed  and  set  aside  an  order  made  by  the  Master  in 
Chambers  changing  the  venue  of  this  action  from  Belleville  to 
Whitby.  The  motion  has  been  ably  and  exhaustively  argued 
by  both  counsel,  and  many  authorities  have  been  cited  and 
discussed. 

The  Rule  is  almost  the  same  as  the  former  Con.  Rule  1278 — 
and  I do  not  think  any  change  has  been  made  by  the  recent  re- 
vision. 

The  former  Rule  was  considered  in  several  cases:  Robinson  v. 
Mills  (1909),  19  O.L.R.  162,  169,  170;  Dick  & Sons  v.  Standard 
Underground  Cable  Co.  (1912),  4 O.W.N.  Ill;  Bain  v.  University 


*507.  . . . 

(2)  Except  in  cases  in  which  a right  of  appeal  is  specially ' conferred  no 
appeal  shall  lie  from  any  judgment  or  order  of  a Judge  in  Chambers  which 
does  not  finally  dispose  of  the  whole  or  part  of  the  action  or  matter,  unless 
by  leave  of  a Judge  other  than  the  Judge  by  whom  the  judgment  or  order 
was  pronounced. 

(3)  Such  leave  shall  not  be  given  unless : — • 

(a)  There  are  conflicting  decisions  by  Judges  upon  the  matter  involved 
in  the  proposed  appeal,  and  it  is  in  the  opinion  of  the  Judge  desirable  * that 
an  appeal  should  be  allowed;  or 

(b)  There  appears  to  the  Judge  to  be  good  reason  to  doubt  the  correct- 
ness of  the  judgment  or  order  from  which  the  applicant  seeks  leave  to  appeal, 
and  the  appeal  would  involve  matters  of  such  importance  that  in  the  opinion 
of  the  Judge  leave  to  appeal  should  be  given. 
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Estates  Limited  and  Farrow  (1914),  6 O.W.N.  79;  Ryckman  v. 
Randolph  (1909),  20  O.L.R.  1;  Re  Rowland  and  McCallum  (1910), 
22  O.L.R.  418;  and  the  present  Rule  in  Forhes  v.  Davison  (1916), 
11  O.W.N.  86;  Henderson  v.  Henderson  (1916),  38  O.L.R.  97. 

In  considering  whether  leave  to  appeal  should  be  granted  in 
purely  interlocutory  matters,  it  must  always  be  borne  in  mind 
that  the  general  rule  is  that  the  decision  of  a Judge  in  such  matters 
is  prima  facie  final.  The  Rules  have  indeed  provided  for  leave 
being  granted  in  certain  specified  cases:  but  the  particular  case 
must  be  brought  squarely  within  one  or  other  of  the  classes  before 
leave  should  or  can  be  granted. 

These  classes  are  two  in  number:  (1)  where  there  are  con- 
flicting decisions  by  Judges,  and  it  is  desirable  that  an  appeal 
should  be  allowed;  (2)  where  there  appears  (to  the  Judge  applied 
to)  to  be  good  reason  to  doubt  the  correctness  of  the  order,  and 
the  appeal  involves  matters  of  such  importance  that  leave  to 
appeal  should  be  given. 

(1)  It  was  considered  in  Ryckman  v.  Randolph,  20  O.L.R.  1, 
that  “ Judges,”  in  the  former  Rule,  did  not  include  Judges  in 
England  but  only  Ontario  Judges.  Mr.  Mackenzie  argues  that 
the  change  in  the  terminology  in  the  new  Rule  507  effects  a change 
also  in  the  meaning,  and  points  out  that  the  former  Rule  read 
“ Judges  of  the  High  Court,”  whereas  the  present  reads  “Judges.” 
But  the  combined  effect  of  the  Interpretation  Act,  R.S.O.  1914, 
ch.  1,  sec.  28(f),  and  Rule  3(d),  is  to  give  the  new  Rule  the  same 
effect  as  the  former. 

Under  this  head,  then,  I can  look  to  the  decisions  of  Ontario 
Judges  only,  whether  of  the  High  Court  Division  or  of  the 
Appellate  Division,  who  have  the  same  powers,  and  consequently, 
for  the  purposes  of  this  Rule,  are  to  be  considered  “Judges:” 
Re  Rowland  and  McCallum,  22  O.L.R.  418. 

But  it  must  be  borne  in  mind  that,  although  I cannot  look  at 
the  decisions  of  English  Judges  under  this  head,  I may  and  should 
do  so  under  the  next  head,  i.e in  order  to  determine  whether 
there  is  good  reason  to  doubt  the  correctness  of  the  order  to  appeal 
from  which  leave  is  asked. 

The  same  considerations  prevail  as  to  decisions  of  Masters  in 
Chambers,  County  Court  Judges,  American  Courts,  etc.,  none 
of  which  is  a “Judge”  within  this  Rule. 
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In  the  present  case  there  are  no  such  conflicting  decisions  by 
Ontario  Judges;  but  I read  and  considered,  on  the  other  head,  the 
cases  cited  on  this  head. 

(2)  Under  this  head,  there  must  co-exist  two  prerequisites. 
I must  be  of  the  opinion:  (a)  that  there  is  good  reason  to  doubt 
the  correctness  of  the  decision;  and  (b)  that  a matter  of  such 
importance  is  involved  that  leave  to  appeal  should  be  granted. 

It  was  pointed  out  in  Ryckman  v.  Randolph,  20  O.L.R.  1,  at 
p.  10,  that  the  first  prerequisite  here  is  not  so  stringent  as  that 
considered  in  In  re  Shafer  (1907),  15  O.L.R.  266,  at  p.  273,  where 
the  terminology  used  was  “deem  wrong/’  not  “have  good  reason 
to  doubt,”  as  here:  I am,  however,  “to  determine  if,  in  my  opinion 
— the  best  judgment  I can  bring  to  bear — there  is  any  good  reason 
why  the  decision  should  be  held  to  be  wrong:”  Robinson  v. 
Mills,  19  O.L.R.  162,  at  p.  170.  If  and  when  that  determination 
is  made  with  an  affirmative  result,  the  other  prerequisite  must 
be  sought.  Unless  both  co-exist,  the  motion  must  fail. 

The  action  is  for  false  imprisonment,  to  which,  as  my  brother 
Middleton  at  the  former  trial  held  and  rightly  held,  there  was  no 
defence — the  whole  question  is  and  must  be,  “How  much?” 
At  the  first  trial  in  Belleville  counsel  for  the  defence  referred,  in 
an  unfortunate  and  improper  manner,  to  the  nationality  of  the 
plaintiff  (who  is  said  to  be  an  Austrian) . This  does  not  seem  to 
have  been  observed  by  the  learned  trial  Judge.  The  jury  found 
damages  of  S3  only,  for  which  sum,  with  costs  on  the  appropriate 
scale,  judgment  was  directed  to  be  entered.  The  improper  conduct 
of  counsel  was  made  the  ground  of  appeal,  and  the  Divisional 
Court  ordered  a new  trial:  Gage  v.  Reid  (1917),  38  O.L.R.  514. 

The  plaintiff  then  obtained  an  order  from  the  Master  in 
Chambers  changing  the  venue  to  Whitby — and  it  is  the  setting 
aside  and  reversal  of  this  order  which  it  is  desired  to  appeal  from. 

The  grounds  for  the  order  appear  in  the  affidavits  of  the 
solicitor  for  the  plaintiff,  who  swears  that  his  client  has  such  little 
knowledge  of  English  that  no  affidavit  he  could  make  would  be  of 
advantage — this  is  certainly  better  than  to  have  a non-English 
party  swear  to  what  he  understood  imperfectly  or  not  at  all,  but 
it  does  not  seem  to  me  to  be  impossible  to  have  an  affidavit 
explained,  etc.,  and  sworn  to  by  the  client  That,  however,  is 
of  little  consequence:  the  affidavit  of  the  solicitor  is  admissible: 
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Cossham  v.  Leach  (1875),  32  L.T.R.  (C.P.)  665;  Davis  v.  Murray 
(1882),  9 P.R.  222;  and  may  be  effective:  'Cossham  v.  Leach,  ut 
supra;  Roche  v.  Patrick  (1870),  5 P.R.  210. 

The  dictum  of  the  late  Master  in  Chambers  in  Leach  v.  Brown 
(1904),  9 O.L.R.  380,  that  “ affidavits  on  these  motions  should  be 
made  by  the  party  and  not  by  his  solicitor,”  applies  only  when  the 
solicitor  “can  only  repeat  what  his  client  has  told  him.”  The 
case  of  Hood  v.  Cronkite  (1868),  4 P.R.  279,  which  was  supposed 
to  lay  down  the  rule  absolutely,  was  decided  on  the  fact  that  the 
defendant  had  no  attorney  in  the  cause,  and  an  affidavit  by  a 
person  calling  himself  such  was  insufficient  to  support  the  appli- 
cation. 

Whatever  may  have  been  the  rule  under  the  old  technical 
practice,  I am  not  prepared  to  hold  that  Hood  v.  Cronkite  is  still 
law:  but  in  any  case  it  does  not — nor  does  Leach  v.  Brown — cover 
the  present  case. 

The  grounds  are  two  in  number:  (1)  that  the  plaintiff  would 
not  receive  a fair  trial  in  Belleville;  and  (2)  balance  of  con- 
venience 

I say  at  once  that  on  the  material  there  cannot  be  said  to  be 
much,  if  any,  balance  of  convenience.  Whitby  and  Belleville  are 
about  the  same  in  that  regard — if  anything  the  balance  seems  to 
lean  a little  toward  Whitby,  but  not  enough  to  be  a substantial 
ground. 

The  substantial  reason  for  the  change  is  the  “unshaken 
belief”  of  the  plaintiff’s  solicitor  “that  the  assertions  made  by 
the  defendant’s  counsel”  at  the  former  trial,  “will,  by  reason  of 
the  notoriety  through  the  county  of  Hastings  which  they  secured 
at  the  time  of  the  trial,  and  subsequently,  render  it  most  unlikely, 
if  not  impossible,  that  a jury  can  be  empanelled  there  that  would 
be  unprejudiced  enough  to  extend  to  the  plaintiff  . . . fair 

play  . . The  affidavit  mentions  “the  extraordinary  in- 

fluence in  the  locality  which  the  defendant’s  counsel  enjoys.” 
He  is  a member  of  Parliament  for  one  of  the  ridings  of  Hastings, 
and  has  a large  practice.  This  position  of  the  defendant’s  counsel 
is  not  advanced  as  a reason  in  itself  for  change  of  venue  (as  indeed 
it  could  not  be:  Moor  v.  Boyd  (1865),  3 P.R.  374,  at  p.  383); 
but  as  a reason  for  believing  that  the  remarks  made  by  hipi  at 
the  trial  would  obtain  great  notoriety  and  so  tend  to  prejudice 
the  community  from  which  the  jurors  would  be  drawn. 
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As  was  said  in  Penhallow  v.  Mersey  Dock  and  Harbour  Board 
(1859),  29  L.J.  Ex.  21,  at  p.  22,  by  Pollock,  C.B.  (and  thousands 
of  times  since  and  before),  “all  other  considerations  must  give 
way  to  that  of  a fair  trial.” 

The  belief  of  the  solicitor  that  his  client  cannot  have  a fair 
trial  at  a particular  place  is  (when  coupled  with  other  facts) 
sufficient  to  induce  the  Court  to  grant  a change  of  venue.  In 
Cossham  v.  Leach , ut  supra,  the  affidavit  of  the  solicitor  was,  “I 
firmly  believe  that  it  will  be  impossible  to  obtain  a fair  and 
impartial  trial  in  the  city  of  Bristol/’  etc.,  etc.:  here  we  have  the 
solicitor  * swearing  to  an  “unshaken  belief” — which  may  fairly 
be  considered  a good  equivalent  for  the  Englishman’s  “firm 
belief.” 

Belief,  in  itself,  is  not  of  avail:  facts  must  be  shewn  which 
tend  to  justify  the  belief : for,  although  Blackstpne  long  ago  dwelt 
upon  the  importance  of  the  parties  being  satisfied  that  they  had 
a fair  trial  (Comm.  III.,  391),  and  Mr.  Justice  Street,  in  Unger 
v.  Brennan  (1891),  14  P.R.  294,  at  p.295,  shewed  a strong  “desire 
that  the  defendant  not  only  should  receive,  but  should  feel  that 
he  is  receiving,  a fair  trial,”  facts  must  be  shewn  indicating  or 
suggesting  that  the  belief  of  the  party  or  of  his  solicitor  has  some 
solid  grounds. 

Here  we  have:  (1)  a very  prominent  counsel,  prominent  not 
only  in  his  profession  but  in  public  life,  and  therefore  well  known 

in  the  community;  (2)  an  appeal  by  him  to  a jury  not  to  give  the 

\ 

Austrian  mqney  to  send  to  his  countrymen  to  use  against  our 
country;  (3)  at  least  one  juryman  talking  about  that  language 
after  the  trial. 

The  probabilities  are  that  all  or  most  of  the  jurors,  indeed 
most  of  those  in  the  court-room  when  the  objectionable  language 
was  used,  would  talk  about  the  case,  the  nationality  of  the  plain- 
tiff, the  remarks  made  about  it  and  him  by  the  defendant’s 
counsel;  but  matters  of  that  kind  die  out;  the  people  of  this 
Province  are  too  much  engaged  in  their  own  affairs  to  trouble 
long  about  such  things;  and  I have  no  reason  whatever  to  suppose 
that  there  is  or  can  be  a “general  prejudice”  against  the  plaintiff 
in  the  county  of  Hastings,  such  as  is  mentioned  in  the  case  in 
Mylock  v.  Saladine  (1764),  3 Burr.  1564.  There  has  been  no 
holding  up  of  the  plaintiff  as  an  objectionable  person  since  the 
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last  trial,  “so  that  the  mind  of  a second  jury  from  the  neighbour- 
hood would  be  prejudiced  against  him/ 7 as  in  Walker  v.  Ridgway 
(1826),  11  J.  B.  Moore  (C.P.  & Ex.  Chamb.)  486 — there  is  no  such 
prejudice  as  existed  in  Shafto  v.  Bolckow  Vaughan  & Co.  (1887), 
35  W.R.  686,  or  as  in  Pybus  v.  Scudamore  (1839),  7 Scott  124. 
The  defendant  has  no  large  estates  in  Hastings — nor,  as  in  Allen 
v.  Turk  (1910),  2 ChW.N.  43,  92,  has  the  plaintiff  been  in 
Hastings  amongst  the  people  at  all,  and  there*  is  no  likelihood 
of  any  of  his  fellow-prisoners  being  upon  the  jury.  Moore,  J., 
said  in  Dowling  v.  Sadleir  (1854),  3 Ir.  C.L.  R.  603:  “It  would  at 
all  times  require  a very  strong  and  clear  case  to  induce  me  to  say 
that  a fair  trial  could  not  be  had  in  any  county  in  Ireland” — 
I adopt  his  sentiments,  applying  them  to  Ontario:  see  Moor  v. 
Boyd,  ut  supra.  Without  very  strong  and  clear  evidence,  I shall 
not  stigmatise  the  county  of  Hastings  as  not  being  able  to  produce 
a jury  which  will  give  a fair  trial  and  a “square  deal,”  even  to 
an  Austrian. 

It  would  be  impossible,  consistently  with  the  authorities,  to 
hold  that  there  is  good  ground  to  doubt  the  correctness  of  my 
learned  brother  Masten’s  judgment:  I am  therefore  obliged  to 
dismiss  the  motion — costs  will  be  to  the  defendant  in  the, 
cause  in  any  event  of  the  cause. 

I have  read  many  other  cases,  both  those  cited  by  counsel 
and  others;  but  it  does  not  seem  helpful  to  cite  them — they  do 
not  affect  the  result. 

Perhaps  all  parties  may  agree  to  have  the  case  tried  by  the 
Judge  without  a jury — this  would  avoid  all  question  of  prejudice. 
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[IN  CHAMBERS.] 

Western  Canada  Flour  Mills  Co.  Limited  v.  D.  Matheson 

& Sons. 

Costs — Taxation — Item  9 of  Tariff  “A” — Interpleader  Proceedings — Final 
or  Interlocutory — Rule  3 (6) — “ Action.” 

Interpleader  proceedings  arising  out  of  a seizure  by  the  sheriff  of  goods  under 
an  execution  against  A.,  which  goods  are  claimed  by  B.,  are  interlocutory 
proceedings,  and  the  costs  of  an  interpleader  order,  made  on  th6  applica- 
tion of  the  sheriff,  should  be  taxed  and  allowed  according  to  item  9 of 
tariff  “A”  (Rules  of  1913). 

Review  of  the  decided  cases. 

Rule  3 (6) — “ ‘Action’  shall  include  . . . proceedings  for  relief  by  inter- 

pleader”— does  not  change  the  clearly  established  law  that  interpleader 
proceedings  in  an  action  are  interlocutory;  it  affects  merely  the  right  of 
appeal. 

An  appeal  by  the  claimants  in  interpleader  proceedings  from 
a ruling  of  the  Senior  Taxing  Officer  upon  the  taxation  of  their 
costs  of  the  proceedings. 

An  interpleader  order  was  pronounced  on  the  application  of 
a sheriff,  who  had  seized,  under  the  plaintiffs’  execution,  goods 
which  were  claimed  by  the  appellants.  Before  the  order  was 
issued,  the  plaintiffs  abandoned,  and  an  order  was  made  directing 
the  sheriff  to  withdraw  from  possession  and  requiring  the  plaintiffs 
to  pay  to  the  claimants  their  costs  of  the  proceedings.  Upon 
taxation  of  these  costs,  the  officer  ruled  that  the  proceedings 
were  interlocutory,  and  allowed  to  the  claimants  only  the  costs 
fixed  by  item  9 of  the  tariff;  the  appeal  was  from  that  ruling — 
to  increase  the  amount  allowed. 

February  6.  The  appeal  was  heard  by  Mulock,  C.J.  Ex.,  in 
Chambers. 

A.  A.  Macdonald,  for  the  claimants. 

C.  M.  Garvey,  for  the  plaintiffs,  execution  creditors. 

February  28.  Mulock,  C.J.  Ex.: — The  plaintiffs,  having 
obtained  judgment  against  the  defendants,  issued  execution 
against  their  goods  and  placed  the  same  in  the  hands  of  the 
sheriff,  who  seized  certain  goods  in  the  possession  of  the  claimants. 
The  latter  claiming  the  goods,  the  sheriff  moved  for  an  inter- 
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pleader  order,  and  the  local  Judge  before  whom  the  motion  came 
directed  an  issue. 

Before  the  order  was  issued,  the  execution  creditors  consented 
to  the  claimants  obtaining  possession  of  the  goods  seized,  where- 
upon an  order  was  made  directing  the  sheriff  to  withdraw  from 
possession,  and  ordering  the  plaintiffs  to  pay  to  the  claimants 
their  costs  of  the  proceedings.  On  taxation,  the  execution 
creditors  contended  that  the  interpleader  proceedings  were  inter- 
locutory, and  that  the  claimants  were  entitled  only  to  the  costs 
allowed  by  item  9 of  tariff  “A.”  The  claimants  controverted  such 
contention,  and  the  Taxing  Officer  held  that  the  proceedings 
were  interlocutory,  and  allowed  to  the  claimants  the  costs  fixed 
by  item  9 of  the  tariff  of  costs. 

From  that  ruling  the  claimants  appeal;  and  the  question  here 
to  determine  is,  whether  these  interpleader  proceedings  were  inter- 
locutory. 

It  was  urged  that,  inasmuch  as  an  interpleader  order  and  pro- 
ceedings thereunder  finally  determine  the  rights  of  the  parties 
to  the  interpleader  issue,  the  order  could  not  be  regarded  as  inter- 
locutory. 

The  test  for  determining  whether  an  order  is  interlocutory  or 
final  has  been  discussed  in  numerous  cases. 

In  King  v.  Simmonds  (1845),  14  L.J.N.S.  Q.B.  248,  Tindal, 
C.J.,  referring  to  an  interpleader  order,  said  (p.  255) : “In  effect, 
the  feigned  issue  and  the  judgment  thereon  is  no  more  than  an 
interlocutory  proceeding  (in  another  suit)  in  the  nature  of  an 
interlocutory  judgment,  whereon  the  Court  are  subsequently 
to  act  in  disposing  of  the  rights  of  the  parties.” 

Pheysey  v.  Pheysey  (1879),  12  Ch.D.  305,  was  an  action  for 
the  administration  of  a, testator’s  estate.  The  executrix  having- 
continued  to  carry  on  the  testator’s  business  with  the  testator’s 
assets,  a creditor  of  the  executrix  brought  action  against  her 
and  obtained  judgment  and  execution  and  seized  some  of  the 
testator’s  assets.  The  sheriff  realised  on  the  execution,  and  ob- 
tained an  interpleader  order,  and  ultimately  an  order  was  made 
in  the  administration  action  directing  payment  by  the  sheriff 
into  Court,  to  the  credit  of  the  administration  action,  of  the  money 
realised  on  the  execution.  The  plaintiff  then  obtained  a summons 
for  payment  out  to  him  of  this  money  on  account  of  his  judgment, 
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but  the  application  was  refused,  and  from  that  order  the  plaintiff 
sought  to  appeal.  The  Court  held  that  the  order  was  an  inter- 
Jocutory  order. 

In  McAndrew  v.  Barker  (1878),  7 Ch.  D.  701,  two  acoions 
having  been  brought  with  reference  to  a cargo,  an  interpleader 
issue  was  directed  to  try  the  question,  to  whom  did  it  belong? 
Thesiger,  L.J.,  in  delivering  the  judgment  of  the  Court,  said 
(p.  704):  “Although  it  is  true  that  interpleader  issues  partake 
in  some  measure  of  the  character  of  actions,  and  that  the  findings 
upon  them  do  substantially  determine  the  questions  between  the 
parties  to  such  issues,  yet  still  they  are  not,  strictly  speaking, 
actions,  but  are  more  analogous  to  inquiries  directed  in  the 
course  of  actions ; and  ...  it  has  been  decided  in  this 
Court  that  the  effect  of  a decision  upon  such  inquiries  substan- 
tially determining  the  questions  between  the  parties  to  them  is 
not  in  itself  sufficient  to  constitute  the  order  embodying  such 
decision  a final  one.”  And  further  on  he  says  (p.  705):  “We 

are  of  opinion,  for  the  reasons  given,  that  the  order  . . . was 

an  interlocutory  order,  and  not  a final  one.” 

In  Whiting  v.  Hovey  (1885),  12  A.R.  119,  McAndrew  v.  Barker, 
ante,  was  discussed;  and,  whilst  the  views  of  the  Court  were 
divided  on  another  point,  the  Court  was  unanimous  in  pro- 
nouncing the  interpleader  order  in  question  interlocutory — 
Patterson,  J.A.,  in  his  judgment  saying  (p.  123):  “If  I correctly 
understand  the  English  decisions  relied  on,  they  proceeded  on  the 
ground  that  an  interpleader  issue  under  the  statute  was,  in 
relation  to  . the  original  action,  an  interlocutory  proceeding.” 
And,  after  quoting  from  the  judgment  of  Thesiger,  L.J.,  in 
McAndrew  v.  Barker,  ante,  he  proceeds:  “Thus  the  whole  inter- 
pleader proceeding  being  held  to  be  interlocutory,  every  step  in 
it  was  necessarily,  in  the  same  sense,  interlocutory.  The  order 
directing  the  issue,  the  trial  of  the  issue,  and  the  judgment  of 
the  Court  in  banc  or  the  Divisional  Court  affirming  or  setting 
aside  the  verdict  or  judgment  given  at  the  trial,  were  all  so  many 
steps  in  an  interlocutory  proceeding,  and  each  was  itself  inter- 
locutory.” 

In  Blakey  v.  Latham  (1889),  43  Ch.  D.  23,  Cotton,  L.J.,  thus 
defines  interlocutory  orders  (pp.  25,  26):  “Any  order,  in  my 
opinion,  which  does  not  deal  with  the  final  rights  of  the  parties, 
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but  merely  directs  how  the  declarations  of  right  already  given  in' 
the  final  judgment  are  to  be  worked  out,  is  interlocutory,  just  as 
an  order  made  before  judgment  is  interlocutory  where  it  gives  no 
final  decision  on  the  matters  in  dispute,  but  merely  directs  how 
the  parties  are  to  proceed  in  order  to  obtain  that  final  decision.” 
And  in  the  same  case  Fry,  L.J.,  says  (p.  26):  “Where  a final 
judgment  has  been  pronounced  in  any  action,  and  subsequently 
an  order  has  been  obtained  for  the  purpose  of  working  out  the 
rights  given  by  the  final  judgment,  that  order  has  always  been 
deemed,  and  rightly  deemed,  to  be  interlocutory.” 

The  definition  thus  given  of  interlocutory  proceedings  was 
followed  by  our  Divisional  Court  in  Leonard  v.  Burrows  (1904), 
7 O.L.R.  316. 

The  cases  above  cited  indicate  the  distinction  between  an 
interlocutory  and  a final  order.  Where  in  an  action  an  inter- 
pleader order  has  been  made,  and  the  proceedings  have  continued 
until  their  finality,  only  the  matters  in  issue  in  the  interpleader 
proceedings,  and  not  those  in  question  in  the  action,  have  been 
finally  determined.  The  interpleader  proceedings  constituted  no 
part  of  the  regular  proceedings  of  the  action,  but  were  in  fact  an 
intrusion  which  had  to  be  removed  in  order  to  allow  the  action 
itself  to  proceed.  Thus  in  their  relation  to  the  action  the  inter- 
pleader proceedings  were  interlocutory,  determining  nothing  in 
respect  of  the  issues  involved  in  the  action. 

For  these  reasons,  I think  the  order  in  question  in  this  appeal 
was  interlocutory,  and  that  the  Taxing  Officer  was  right  unless 
the  question  is  affected  by  Rule  3(6)  of  the  present  Rules  of  Court. 
That  Rule  reads  as  follows:  “‘Action’  shall  include  garnishee 
proceedings  and  proceedings  for  relief  by  interpleader.”  This 
Rule  is  substantially  the  same  as  Rule  6(e)  of  the  Consolidated 
Rules  of  Court  of  1897.  Prior  to  the  passage  of  the  last  men- 
tioned Rule,  the  question  whether  the  judgment  of  a trial  Judge 
in  an  interpleader  issue  was  appealable  came  squarely  before  the 
Court  of  Appeal  in  1885  in  Whiting  v.  Hovey,  ante,  in  a motion 
to  quash  the  appeal,  and  the  Court  was  evenly  divided.  Then 
came  Hogaboom  v.  Gillies  (1895),  16  P.R.  402.  In  that  case 
certain  goods  in  the  possession  of  the  claimant  having,  at  the 
instance  of  the  execution  creditors,  been  seized  by  the  sheriff, 
an  interpleader  order  issued  in  the  action  to  determine  the  owner- 
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ship  of  the  goods.  Before  trial  of  the  issue,  the  execution  creditors 
moved  before  the  Master  for  leave  to  discontinue  without  costs 
the  interpleader  proceedings.  The  Master  refused  to  make  the 
order,  and  the  execution  creditors  appealed.  The  Chancellor, 
following  Hamlyn  v.  Betteley  (1880),  6 Q.B.D.  63,  and  Re  Dyson’s 
Trade  Mark  (1891)  65  L.T.R.  488,  dismissed  the  appeal,  on 
the  ground  that  the  then  Rule  641,  which  gave  jurisdiction  to  the 
Court  or  a-  Judge  to  order  the  discontinuance  of  an  “ action,  ” 
on  such  terms  as  to  costs  as  seemed  fit,  did  not  apply  to  an  inter- 
pleader proceeding,  but  was  confined  to  “actions.” 

In  this  state  of  the  law  there  followed  Rule  6 (e)  of  1897.  This 
Rule  does  not  declare  that  an  interlocutory  order  is  an  action,  but 
merely  that  “action”  shall  include  proceedings  for  relief  by 
interpleader. 

In  my  opinion,  neither  that  Rule  nor  its  successor,  the  present 
Rule  3 ( b ),  was  intended  to  change  the  clearly  established  law 
that  interpleader  proceedings  in  an  action  were  interlocutory, 
but  merely  to  affect  the  right  of  appeal,  which  by  the  decisions 
had  been  left  in  an  unsatisfactory  condition. 

Being  thus  of  opinion  that,  notwithstanding  the  Rule,  the 
interpleader  proceedings  in  question  were  interlocutory,  I think 
the  ruling  of  the  Taxing  Officer  was  correct;  and  this  appeal  is 
dismissed  with  costs. 
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Toronto  Free  Hospital  for  Consumptives  v.  Town  of  Barrie. 


March  1. 


Municipal  Corporations— Liability  for  Maintenance  of  Indigent  Person  in 
Hospital — Hospitals  and  Charitable  Institutions  Act,  R.S.O.  1914,  oh.  300, 
sec.  23  ( 1 ) — “ Resident ” — Infant — Ward  of  Children’s  Aid  Society — 
“ Municipality ” — Local  Municipality — County  Municipality — Children’s 
Protection  Act  of  Ontario,  R.S.O.  1914,  ch.  231. 

Section  23  (1)  of  the  Hospitals  and  Charitable  Institutions  Act,  R.S.O.  1914, 
ch.  300,  providing  that  “the  corporation  of  the  municipality  in  which  an 
indigent  person  admitted  to  a hospital  . . . is  at  the  time  of  his 

admission  resident  shall  be  liable  to  pay  . . . the  charges  for  his  treat- 

ment,” is  to  be  construed  as  referring  to  the  corporation  of  the  local  munici- 
pality— town,  village,  or  township — in  which  the  person  is  resident,  not 
the  county  municipality. 

No  distinction  is  made  between  adults  and  infants;  and  an  orphaned  infant, 
born  in  the  township  of  V.  in  1902,  living  there  till  her  father  died  in  1911, 
afterwards  living  with  her  grandmother  in  the  town  of  C.  for  about  a year 
and  a half,  and  then  placed,  by  a magistrate’s  order  made  under  the 
Children’s  Protection  Act  of  Ontario,  in  the  care  of  the  Children’s  Aid 
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Society  at  the  town  of  B.,  as  a neglected  child,  and  living  with  different 
persons  in  that  town  for  about  three  years,  and  until  she  was  removed, 
at  the  instance  of  the  plaintiffs,  to  their  hospital,  was,  it  was  held , at  the 
time  of  her  admission  to  the  hospital,  resident  in  B.  (the  two  towns  and 
the  township  all  being  in  the  county  of  S.);  and  the  corporation  of  B.  were 
held  liable  to  pay  the  plaintiffs’  charges. 

Provisions  of  the  Children’s  Protection  Act  of  Ontario,  R.S.O.  1914,  ch.  231, 
and  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  considered. 

The  word  “municipality”  in  R.S.O.  1914,  ch.  231,  has  not  the  same  meaning 
as  that  word  in  ch.  300. 

Judgment  of  Denton,  Jun.  Co.  C.J.,  York,  affirmed. 

Appeal  by  the  defendants  the  Corporation  of  the  Town  of 
Barrie  from  the  judgment  of  Denton,  Jun.  Co.  C.J.,  in  favour 
of  the  plaintiffs  in  an  action  in  the  County  Court  of  the  County 
of  York. 

Hazel  Thomas  was  born  in  the  township  of  Vespra,  in  the 
county  of  Simcoe,  in  1902;  her  mother  died  in  1910  and  her  father 
in  1911;  she  then  went  to  Collingwood,  where  she  lived  with  her 
paternal  grandmother  for  a short  time.  In  April,  1911,  by  the 
order  of  the  Police  Magistrate  for  the  Town  of  Collingwood,  she 
was  committed  to  the  care  of  the  Barrie  branch  of  the  Children’s 
Aid  Society  for  the  County  of  Simcoe  (Children’s  Protection  Act 
of  Ontario,  R.S.O.  1914,  ch.  231,  sec.  9 (5)  ).  The  magistrate 
also  ordered  (sec.  12  (1) ) that  the  Corporation  of  the  County  of 
Simcoe  should  pay  $2  per  week  for  her  support.  In  October, 
1912,  she  was  removed  to  the  shelter  of  the  society  at  Barrie. 
She  remained  at  the  shelter  and  in  houses  in  Barrie  where  she  was 
employed,  for  some  years  and  until,  on  the  instructions  of  an 
official  of  the  plaintiffs,  she  was  taken  to  the  King  Edward  Sani- 
tarium, Weston,  as  she  was  suffering  from  tuberculosis. 

The  girl  being  still  in  that  Sanitarium,  this  action  was  begun 
in  January,  1916,  against  the  Corporations  of  the  Town  of  Barrie 
and  County  of  Simcoe  to  recover  $1  per  day  for  board  and  medical 
treatment  of  the  girl  down  to  the  30th  December,  1915. 

The  County  Court  Judge  gave  judgment  against  the  town 
corporation,  and  dismissed  the  action  as  against  the  county 
corporation. 

The  defendants  the  town  corporation  appealed;  the  plaintiffs 
did  not  appeal  as  against  the  county  corporation. 

February  12.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell  and  Lennox,  JJ.,  and  Ferguson,  J.A. 
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W.  A.  Boys,  K.C.,  for  the  appellants.  The  liability  for  the 
maintenance  of  the  child  should  have  been  placed  either  upon  the 
Corporation  of  the  Town  of  Collingwood,  in  which  town  the  girl 
had  resided  with  her  grandmother,  or  upon  the  Corporation  of  the 
County  of  Simcoe.  The  word  “ resident”  in  sec.  23  (1)*  of  the 
Hospitals  and  Charitable  Institutions  Act,  R.S.O.  1914,  eh.  300, 
does  not  apply  to  a child  of  tender  years,  but  only  to  a person 
capable  of  choosing  a residence:  Manchester  Overseers  and  Guard- 
ians v.  Guardians  of  Ormskirk  (1886),  16  Q.B.D.  723.  The  word 
“ municipality’ ’ in  R.S.O.  1914,  ch.  300,  should  be  given  the  same 
meaning  as  it  has  in  the  Children’s  Protection  Act  of  Ontario, 
R.S.O.  1914,  ch.  231,  sec.  2 (1)  (g). 

J.  M.  Godfrey,  for  the  plaintiffs,  respondents.  The  words  of 
the  Act  must  be  given  their  ordinary  meaning,  and  “resident” 
means  what  it  says.  The  girl  resided  in  Barrie.  Of  course  she 
lived  in  the  county  of  Simcoe,  and  also  in  the  Province  of  Ontario. 
But  the  narrower  sense  is  the  one  intended  by  the  Act.  It  cannot 
be  that  residence  means  only  voluntary  residence;  if  that  were  so, 
the  object  of  the  Act  would  in  many  cases  be  defeated.  Neithe'r 
can  any  other  Act  be  looked  at  to  decide  the  meaning  of  “muni- 
cipality.” 

Boys,  in  reply. 

March  1.  Meredith,  C.J.C.P.: — The  appellants  do  not 
question  the  respondents’  right  to  recover  from  some  municipal 
corporation  the  amount  in  question  in  this  action;  they  admit 
that  sec.  23  of  the  Hospitals  and  Charitable  Institutions  Act 
covers  .the  case;  but  they  contend  that  they  are  not  the  cor- 
poration made  liable  by  that  legislation. 

The  facts  are  not  in  dispute.  The  child,  out  of  whose  hospital 
treatment  the  respondents’  claim  arises,  is  an  orphan;  she  has 
no  parental  home,  but  had  lived  with  her  grandmother  in  the 
town  of  Collingwood,  which  forms  part  of  the  county  of  Simcoe, 
for  some  time;  and  was  then,  under  the  provisions  of  the 
Children’s  Protection  Act  of  Ontario,  delivered  to  the  Children’s 

*23. — (1)  The  corporation  of  the  municipality  in  which  an  indigent  person 
admitted  to  a hospital  receiving  aid  under  this  Act  is  at  the  time  of  his  admis- 
sion resident  shall  be  liable  to  pay  to  the  governing  body  of  the  hospital  the 
charges  for  his  treatment.  . . . 
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Aid  Society  for  the  Town  of  Barrie,  which  town  also  forms  part 
of  the  county  of  Simcoe,  as  a “neglected  child;”  and  from  that 
time  until  she  was  removed  to  the  respondents’  hospital, 
about  three  years,  remained  in  charge  of  that  society  and  lived 
always  in  the  town  of  Barrie,  part  of  the  time  in  the  children’s 
shelter  there. 

Under  the  provisions  of  the  last-mentioned  enactment,  it 
became  the  duty  of  the  Corporation  of  the  County  of  Simcoe 
to  provide  a children’s  shelter,  and  it  may  be  said  that  under 
such  duty  they  did  provide  the  shelter  in  Barrie  to  which  the 
child  was  taken,  and  where  she  was  living  at  the  time  of  her 
removal  to  the  hospital.  This  corporation  was  also,  under  the 
provisions  of  this  enactment,  made  liable  for  and  paid  $2  a week 
to  the  Children’s  Aid  Society  for  the  maintenance  of  the  child 
whilst  she  was  in  Barrie. 


The  liability  in  question  is  thus  imposed,  in  sec.  23  of  the 
Hospitals  and  Charitable  Institutions  Act:  “23. — (1)  The  cor- 
poration of  the  municipality  in  which  an  indigent  person  admitted 
to  a hospital  . . . is  at  the  time  of  his  admission  resident 

shall  be  liable  . . .” 

Residence,  of  the  person  so  admitted  to  the  hospital,  is, 
therefore,  the  only  test;  and,  for  the  appellants,  it  was  contended 
that  the  liability  in  question  in  this  action,  which  the  County 
Court  has  placed  upon  them,  ought  to  have  been  placed  upon 
(1)  the  Corporation  of  the  Town  of  Collingwood,  or  (2)  upon  the 
Corporation  of  the  County  of  Simcoe. 

But  it  is  out  of  the  question  to  shift  the  liability  to  Colling- 
wood. The  grandmother  was  under  no  obligation  to  maintain 
the  child  there.  Her  residence  with  her  grandmother  ended 
completely  when  the  child  was  sent  to  Barrie;  and  it  is  equally 
plain  that  the  child’s  residence  at  the  time  of  her  admission 
to  the  hospital  was  in  Barrie;  and,  as  Barrie  is  part  of  the  county 
of  Simcoe,  her  residence  was  also  in  Simcoe,  as  well  as  in  the 
Province  of  Ontario,  and  so  on. 

The  words  “is  . . . resident”  should  be  given  their 

ordinary  meaning;  and,  having  regard  to  the  charitable  purposes 
of  the  enactment  in  which  they  occur,  should  be  given  a wide 
meaning  among  “indigent  persons,”  so  that  they  may  not  be 
deprived  of  the  benefit  of  the  legislation  which  must  have  been 
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intended  to  comprehend  all  indigent  persons  in  every  munici- 
pality in  the  Province.  To  say  that  the  Act  is  applicable  only 
to  those  capable  of  choosing,  and  who  have  voluntarily  chosen, 
a residence,  would  exclude  many  to  whom  the  benefits  of  the 
Act  ought  first  to  be  given:  see  Edinburgh  Parish  Council  v. 
Local  Government  Board  for  Scotland,  [ 1915]  A. C.  717.  “Is  . . . 
resident”  would,  no  doubt,  be  better  expressed,  “Is  . . . 
residing;”  the  meaning  given  to  each  expression  should  be  the 
same ; and  must  include  residing,  whether  compulsorily  or  volun- 
tarily. The  child  must  have  been  residing  somewhere;  and  it 
would  be  futile  to  contend  that  she  did  not  reside  in  Barrie. 
She  comes  well  within  Mr.  Justice  Bayley’s  often-quoted  definition 
of  the  word  resides : “What  is  the  meaning  of  the  word  1 resides V 
I take  it  that  that  word,  when  there  is  nothing  to  shew  that  it  is 
used  in  a more  extensive  sense,  denotes  the  place  where  an  indi- 
vidual eats,  drinks,  and  sleeps,  or  where  his  family  or  his  servants 
eat,  drink,  and  sleep:”  Rex  v.  Inhabitants  of  North  Curry  (1825), 
4 B.  & C.  953,  959;  as  well  as  within  the  colloquial  dictum 
that  “A  person  who  has  no  home,  or  other  place  of  residence, 
resides  wherever  he  happens  to  hang  up  his  hat  at  night.” 

Obviously,  I should  have  thought,  the  child  was  residing  in 
Barrie  at  the  time  of  her  admission  to  the  plaintiffs’  hospital; 
was  so  residing  within  the  meaning  of  sec.  23  of  the  enactment 
in  question. 

Then  was  she  also  so  residing  in  the  county  of  Simcoe?  The  Act 
does  not  contemplate  such  a dual,  nor,  going  further,  triple  or 
quadruple,  residence.  One  or  other  of  these  municipalities 
must  apparently  “foot  the  bill.”  Why  should  it  be  shifted  from 
the  “local”  to  the  county  municipality? 

Not  because  the  liability  under  the  Children’s  Protection 
Act  of  Ontario  falls  upon  the  county,  for  in  it  the  liability  does 
not  depend  upon  residence;  the  county  is  expressly  made  liable 
by  it.  Indeed  as,  in  the  Act  in  question,  the  language  is  changed 
from  the  corporation  of  every  county,  in  the  other  Act,  to  the 
corporation  of  the  municipality  in  which  the  indigent  person 
is  resident;  and,  as  the  latter  Act  expressly  provides  that  “muni- 
cipality” shall  mean  only  a county,  city,  or  separated  town,  and 
the  former  does  not,  the  provisions  of  the  Children’s  Protection 
Act  of  Ontario  go  a long  way  to  exclude  the  county  from  liability 
under  the  provisions  of  the  other  Act. 
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Then  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  provides,  in 
sec.  2(1),  that  the  word  “municipality ” shall  mean  a locality, 
the  inhabitants  of  which  are  incorporated;  and  sec.  3 of  the 
Interpretation  Act,  R.S.O.  1914,  ch.  1,  provides  that  the  inter- 
pretation section  of  the  Municipal  Act — sec.  2 — shall  extend  to 
all  Acts  relating  to  municipal  matters.  But  sec.  8 of  the  Muni- 
cipal Act  provides  that  the  inhabitants  of  a county,  as  well  as  of 
a city,  town,  village,  and  township,  shall  be  a body  corporate 
for  the  purposes  of  the  Act.  The  fact,  however,  is,  that  a county 
is  really  a compound  of  all  its  “local,”  or  minor,  municipalities; 
the  council  being  composed  of  the  reeves  and  deputy  reeves  of 
these  minor  municipalities,  the  inhabitants  of  which  are  numbered 
as  inhabitants  of  it,  and  the  population  of  the  county  is  only 
the  aggregate  of  the  inhabitants  of  its  local  municipalities  so 
numbered;  so  too  the  property  of  such  inhabitants  is  assessed 
by  the  local  municipalities,  and  all  taxes  are  collected  and  levied 
by  them;  it  is  the  local  municipalities  only  that  are  directly  in 
touch  with  the  inhabitants;  the  county  connection  is  more  remote. 

And  it  may  well  be  that  in  the  much  smaller  matter  of  ne- 
glected children’s  shelters  and  maintenance  the  obligation  should 
be  put  upon  the  county;  it  indeed  may  be  said  to  be  almost 
necessarily  so  placed,  because  it  could  not  be  put  upon  each  of  the 
local  municipalities,  that  would  be  excessively  overdoing  the 
need;  and  being  put  upon  the  counties,  and  the  local  munici- 
palities being  obliged  to  pay  all  the  county  taxes,  and,  probably, 
the  cost  being  so  little  that  it  would  be  something  after  the 
fashion  of  the  proverbial  “two  bites  do  a cherry”  to  keep  a sep- 
arate account  against  each  of  the  local  municipalities  for  its 
residents,  if  any,  aided,  it  causes  no  surprise  that  the  obligation 
has  been  placed,  just  as  it  has,  upon  the  counties. 

But  as  to  indigent  persons  requiring  and  receiving  hospital 
treatment,  there  seems  to  be  no  good  reason  why  one  local  muni- 
cipality should  pay  for  the  residents  of  another,  to  any  extent; 
why  each  should  not  pay,  and  attend  to  -its  own  affairs  in  regard 
to,  that  statute-imposed  liability. 

If  the  county  be  liable,  then  no  local  municipality  can  be, 
for  all  of  its  inhabitants  are  necessarily  inhabitants  of  the  county 
of  which  it  forms  part. 

In  addition  to  all  this,  the  amendment,  at  the  last  session  of 
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the  Legislature,  to  sec.  23  of  the  enactment  in  question,  makes 
it  plain  that  the  Legislature  meant  to  put  the  liability  in  question 
upon  the  local  municipalities:  sec.  46  of  the  Statute  Law  Amend- 
ment Act,  1916,  6 Geo.  V.  ch.  24,  providing  that  certain  township 
municipalities  shall  not  be  liable  under  sec.  23  unless  the  indigent 
person  has  been  admitted  to  the  hospital  upon  a written  order 
signed  by  the  reeve,  deputy  reeve,  or  a councillor  of  the  township. 

I would  dismiss  the  appeal. 

Riddell,  J.: — An  appeal  from  the  decision  of  His  Honour 
Judge  Denton  in  favour  of  the  plaintiffs. 

The  facts  are  not  in  dispute,  and  the  whole  question  is  one  of 
law,  viz.,  the  interpretation  to  be  put  upon  sec.  23  (1)  of  the 
Hospitals  and  Charitable  Institutions  Act,  R.S.O.  1914,  ch.  300. 

Hazel  Thomas,  born  in  the  township  of  Vespra  in  1902,  was 
orphaned  of  mother  in  1910  and  of  father  in  1911;  she  then  went 
to  Collingwood,  where  she  resided  with  her  paternal  grand- 
mother for  a short  time.  In  April,  1911,  she  was,  by  the  order 
of  the  Police  Magistrate  for  Collingwood,  committed  to  the  care 
of  the  Barrie  branch  of  the  Children’s  Aid  Society  for  the  County 
of  Simcoe  (Children’s  Protection  Act  of  Ontario,  R.S.O.  1914,  ch. 
231,  sec.  9(5)),  and  an  order  made  (sec.  12  (1))  that  the  Corpora- 
tion of  the  County  of  Simcoe  should  pay  $2  per  week  for  her  sup- 
port. 

She  was  not  removed  immediately,  but  remained  with  her 
grandmother  until  the  fall  of  1912,  when,  in  October,  she  was 
removed  to  the  Shelter  of  the  Children’s  Aid  Society  at  Barrie. 
This  Shelter,  it  is  suggested,  was  provided  by  the  society  itself. 
However  that  may  be,  the  county  corporation  being  under  a 
statutoty  duty  to  provide  a Shelter  (sec.  6 (1)  ) — it  is  said  this 
statute  has  been  amended,  but  there  is  no  amendment  to  this 
section — it  must  be  taken  that  the  county  adopted  this  Shelter 
as  though  it  had  been  provided  by  the  county. 

The  secretary  of  the  society  took  the  girl  to  his  own  home, 
giving  her  board  and  lodging,  but  no  wages.  After  remaining 
with  the  secretary  about  10  months,  she  went  to  another  place, 
also  in  Barrie,  on  the  feme  terms — remaining  there  about  14 
months;  She  was  then  taken  back  to  the  Shelter  and  remained 
there  for  a few  months,  when  she  was  taken  to  the  King  Edward 
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Sanitarium,  Weston,  on  the  instructions  of  an  official  of  “The 
Toronto  Free  Hospital  for  Consumptives,”  as  she  was  suffering 
from  tuberculosis.  There  she  still  remains. 

In  this  action,  begun  early  in  January,  1916,  the  Toronto 
Free  Hospital  sue  Barrie  and  the  County  of  Simcoe  for  SI  per 
day  for  board  and  medical  treatment  down  to  the  30th  December, 
1915.  His  Honour  Judge  Denton  gave  judgment  against  Barrie, 
and  dismissed  the  action  against  Simcoe:  Barrie  now  appeals, 
but  there  is  no  appeal  against  Simcoe. 

The  facts  being  thus  clear,  it  will  be  seen  that,  if  Barrie 
should,  under  the  true  interpretation  of  R.S.O.  1914,  ch.  300, 
sec.  23  (1),  be  the  municipality  in  which  the  girl  was  resident 
at  the  time  of  her  admission,  the  appeal  must  fail;  if  otherwise, 
it  should  succeed. 

Upon  the  hearing  I was  impressed  by  the  argument  that 
we  might  read  ch.  231  as  in  some  degree  in  pari  materia  with  ch. 
300,  and  give  to  the  word  “municipality”  in  this  chapter  the  same 
meaning  as  the  same  word  in  that.  But  further  consideration  has 
convinced  me  that  this  is  impossible : ch.  300  is  perfectly  general, 
and  the  fact  that  it  is  a child,  who  has  been  dealt  with  under 
ch.  231,  who  is  the  person  whose  “residence”  is  to  be  determined, 
is  a mere  incident.  I think  ch.  300  must  be  interpreted  by  itself 
and  its  own  provisions. 

“Municipality”  may  mean  a county,  a township  or  a town: 
Municipal  Act,  R.S.O.  1914,  ch.  192,  sec.  2 (c),  ( l );  either  the 
larger  and  more  inclusive  county  “locality”  or  the  smaller  and 
less  inclusive  “locality”  of  town  or  township.  I think  that  the 
provisions  of  ch.  300,  sec.  23  (3),  (4),  indicate  the  smaller  “lo- 
cality.” Notice  is  given  to  the  clerk  of  the  municipality,  and  he 
must,  within  14  days,  make  all  inquiries  as  to  the  residence 
within  his  municipality  of  the  patient,  and  give  notice  (if  such  be 
the  claim)  that  the  patient  is  not  a resident  of  his  municipality. 
This  time  is  not  unreasonable  for  a smaller  municipality:  but 
it  seems  to  me  quite  unreasonably  short  for  inquiring  throughout 
a whole  county;  sub-sec.  (6)  looks  in  the  same  direction. 

The  next  question  is  as  to  residence  in  Barrie,  as  distinguished 
from  Collingwood  and  Vespra. 

Were  “residence”  and  “domicile”  identical,  a very  interest- 
ing question  would  arise,  not  yet  conclusively  settled  in  England, 
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where  it  would  seem  the  better  opinion  is  that  the  domicile  of 
the  father  at  the  time  of  his  death  fixes  the  domicile  of  the  child 
until  its  majority,  unless  the  mother  changes  it:  Potinger  v. 
Wightman  (1817),  3 Mer.  67;  Johnstone  v.  Beattie  (1843),  10 
Cl.  & F.  42;  In  re  Beaumont,  [1893]  3 Ch.  490.  A mere  guardian, 
it  would  seem,  cannot  make  the  change  of  domicile:  Dicey’s 
Law  of  Domicile  (1879),  p.  101,  note  (ui);  Story  on  Conflict  of 
Laws,  para.  506  and  notes;  Eversley  on  Domestic  Relations, 
3rd  ed.,  pp.  655,  656. 

Here,  however;  we  have  no  question  of  domicile,  'With,  its 
troublesome  distinctions — residence  is  to  be  dealt  with. 

“ Residence,”  “resident/’  have  no  technical  meaning:  Eduards 
v.  City  of  St.  John  (1882),  22  N.  B.  R.  287,  305;  Mellish  v.  Van 
Norman  (1856),  13  U.C.R.  451,  455;  In  re  Ladoucer  v.  Salter 
(1876),  6 P.R.  305,  306;  United  States  v.  Nardello  (1886),  4 
Mackey  (D.C.)  503,  512;  Bank  of  Toronto  v.  Fanning  (1870), 
17  Gr.  514,  516.  For  the  purposes  of  this  statute  it  may  be 
considered  that  the  residence  is  the  place  where  one  habitually 
sleeps:  Warner  Lamp  Co.  v.  Woods  (1890),  13  P.R.  511,  513; 
Attenborough  v.  Thompson  (1857),.  2 H.  & N.  559,  563;  or  sleeps 
and  lives:  Cesena  Sulphur  Co.  v.  Nicholson  (1876),  1 Ex.  D. 
428,  452. 

I can  have  no  manner  of  doubt  as  to  the  power  of  any  one 
in  loco  parentis  of  a child,  to  change  the  residence  of  the  child, 
and  I think  that  the  Children’s  Aid  Society  was  placed  in  loco 
parentis  of  this  child. 

The  proceedings  whereby  she  was  committed  or  handed  over 
to  the  care  of  the  society  are  not  criminal  proceedings:  22  Cyc., 
p.  523,  E.I.,  and  cases  in  note  94;  nor  is  the  handing  over  or 
commitment  of  the  child  a punishment  for  some  offence;  it  is 
an  appointment  of  a guardian.  The  child  was  not  sentenced  by 
the  Police  Magistrate  to  be  imprisoned  or  kept  at  Barrie,  but 
simply  placed  in  charge  of  the  society,  who,  in  the  exercise  of 
their  discretion  and  in  view  of  the  child’s  best  interests,  took 
her  to  Barrie.  This,  I think,  was  an  effective  change  of  residence 
to  Barrie;  the  child  never  left  Barrie  until  she  was  conveyed  to 
the  plaintiffs’  hospital;  so  that  we  need  not  consider  what  effect, 
if  any,  her  living  with  some  one  outside  of  Barrie,  but  on  the 
orders  of  the  Children’s  Aid  Society,  would  have. 
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I think  the  child  was  a resident  of  Barrie  at  the  time  of  her 
admission:  and  that  the  appeal  should  therefore  be  dismissed 
with  costs. 

Ferguson,  J.A. : — I agree. 

Lennox,  J.: — When  the  Legislature  expresses  its  will  in 
definite  language,  it  must  be  taken  to  mean  what  it  says.  Section 
23  of  R.S.O.  1914,  ch.  300,  is  not  ambiguous  or  indefinite.  The 
fair  interpretation  is  that,  if  an  indigent  person  is  taken  into 
an  hospital  of  this  character  and  treated,  the  municipality  in 
which  the  patient  is  resident  at  the  time  of  admission  is  liable. 

The  term  “ municipality ’ ’ should  not  have  an  exceptional  mean- 
ing assigned  to  it  merely  because  the  girl  happened  to  be  under 
the  control  of  the  Children’s  Aid  Society  at  the  time. 

I have  examined  the  Children’s  Protection  Act  of  Ontario 
to  see  if  something  could  not  be  found  there  to  prevent  a county 
from  imposing  the  burden  of  derelicts  from  the  whole  territory 
upon  a local  municipality  by  establishing  a shelter  there.  There 
is  no  comfort  to  be  got  from  this  Act,  but  rather  the  contrary. 
The  “shelter”  is  made  “the  home”  of  the  neglected  child  until 
a “foster-home”  is  provided,  and  is  the  home  to  which  she 
returns  if  for  any  cause  she  is  removed  from  the  intended  per- 
manent or  foster-home. 

After  her  father  died,  this  girl  had  no  home — domicile — and 
she  continued  to  live  with  her  grandmother.  She  became  “a 
resident”  for  the  time  being  of  Collingwood.  The  order  com- 
mitting her  to  the  care  of  the  Children’s  Aid  Society  gave  them 
the  right  to  her  custody;  but,  for  so  long  as  she  remained  with  her 
grandmother,  she  continued  to  be  a resident  of  Collingwood, 
notwithstanding  the  order;  and,  if  taken  thence  to  the  hospital, 
without  living  in  Barrie,  Collingwood,  and  not  Barrie,  would 
have  had  to  pay  the  bill.  There  is  no  distinction  in  the  Act 
between  children  and  adults,  as  possibly  there  ought  to  be.  It  is 
intended  to  embrace  and  embraces  all  indigent  persons  admitted 
and  treated  pursuant  to  the  terms  of  the  Act.  If  Mrs.  B.,  an 
indigent  tuberculous  patient,  residing  in  Barrie  as  her  home, 
is  admitted  to  the  hospital,  can  there  be  any  doubt,  if  the  Act 
is  reasonably  construed,  as  to  the  liability  of  the  town?  If, 
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when  Mrs.  B.  is  taken  to  the  hospital,  her  daughter  under  16 
years  of  age,  thereby  left  without  home  or  care,  is  or  becomes  a 
proper  inmate  for  an  hospital,  and  at  the  time  is  “ making  out” 
as  best  she  can,  or  is  being  looked  after  by  the  Children’s  Aid 
Society  as  an  indigent  and  neglected  child  in  Barrie,  Orillia, 
Collingwood,  or  where  you  like,  are  the  same  statutory  provisions 
to  be  construed  as  meaning  something  else,  or  must  the  place 
where  she  actually  “eats,  sleeps,  and  drinks,”  as  the  Chief  Justice 
says,  be  the  determining  factor  in  fixing  liability? 

Are  the  two  cases  as  to  liability  to  be  treated  differently? 
I think  not.  “Residence”  is  not  to  be  confounded  with  “domi- 
cile;” the  latter  usually  means  a man’s  home,  and  as  a rule  is 
not  lost  without  an  intention  to  abandon  it  and  take  up  a new 
home.  Naturalisation  is  one  test.  Our  soldiers  are  still  domi- 
ciled in  Canada,  although  residents  for  the  time  being  of  England, 
France,  or  Saloniki,  as  the  case  may  be. 

The  specific  provisions  of  sec.  9,  sub-sec.  (7),  and  sec.  12,  of 
the  Children’s  Protection  Act  of  Ontario,  are  opposed  to  the  idea 
that  we  can  say  that  sec.  23  of  ch.  300  is  to  have  one  meaning 
as  to  adults  and  a different  meaning  as  to  neglected  children. 
Mr.  Boys,  in  a very  able  argument,  if  I may  say  so,  certainly 
said  everything  that  could  be  said  in  support  of  the  appeal; 
but,  after  very  careful  consideration,  and  although  the  conclusion 
is  not  the  one  I desired  to  come  to,  I think  the  judgment  of  the 
learned  Judge  of  the  County  Court  must  stand. 

Personally,  I would  prefer  to  see  the  burden  of  the  county’s 
misfortunes  ratably  distributed  over  the  county  municipality, 
and  collected  by  a county  levy,  as  in  other  cases;  but  where,  as 
in  this  case,  the  intention  of  the  Legislature  is  reasonably  clear, 
I have  no  right  to  legislate.  If  the  Act  does  not  express  what 
the  Legislature  actually  intended  or  desired,  it  is  matter  for 
amendment. 

The  appeal  should  be  dismissed. 
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[APPELLATE  DIVISION.] 

March  2. 

Avery  & Son  v.  Parks. 


Costs — Scale  of — Taxation — Action  in  Supreme  Court — Order  of  Divisional 
Court  Directing  Reference  to  Assess  Damages  and  for  Payment  of  Costs 
“forthwith  after  Taxation ” — Damages  Assessed  at  Sum  within  Jurisdiction 
of  County  Court — Rule  649 — Application  of — “Order  to  the  Contrary ” — 
Costs  of  Action — Costs  of  Reference. 

Tl}e  order  of  Middleton,  J.,  in  Chambers,  38  O.  L.  R.  535,  was  affirmed, 
except  as  to  the  costs  of  the  reference  directed  by  the  former  order  of  the 
Divisional  Court.  As  to  these  costs,  it  was  held  (Riddell,  J.,  dissenting), 
that  they  should  be  taxed  on  the  County  Court  scale. 

Per  Meredith,  C.J.C.P. :— The  words  of  the  former  order,  “that  the  de- 
fendant do  pay  to  the  plaintiffs  their  costs  of  the  action  up  to  and  including 
the  trial  forthwith  after  taxation,”  were  ambiguous;  and  the  proper  course 
was  to  find  out,  from  the  Court,  which  of  the  possible  meanings  was  the 
true  one:  Abbott  v.  Andrews  (1882),  8 Q.B.D.  648.  The  order  was  settled 
by;  a Judge  of  the  Court  which  made  it;  he  alone  could  say  which  meaning 
was  intended;  and,  as  he  was  in  favour  of  the  meaning  “payable  forth- 
with after  taxation  upon  the  Supreme  Court  scale  without  any  set-off  of 
cofe'ts,”  that  meaning  should  be  given  to  the  words.  The  costs  of  the 
reference,  however,  were  not  taken  out  of  the  provisions  of  Rule  649,  and 
should  be  taxed  upon  the  lower  scale. 

Per  Riddell,  J.: — Rule  649  has  no  bearing  upon  the  present  case.  The 
costs  covered  by  it  are  such  costs  only  as  can  be  disposed  of  by  a Judge 
of  the  High  Court  Division  of  the  Supreme  Court  (in  actions  brought  in 
the  Supreme  Court),  and  do  not  include  costs  ordered  by  the  Appellate 
Division:  Mcllhargey  v.  Queen  (1911),  2 O.W.N.  781,  916. 

Appeal  by  the  defendant  from  the  order  of  Middleton,  J., 
in  Chambers,  38  O.L.R.  535. 


February  14.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
- Riddell  and  Lennox,  JJ.,  and  Ferguson,  J.A. 

H.  H.  Davis , for  the  appellant,  argued  that  the  order  for 
immediate  payment  of  costs  was  not  an  “order  to  the  contrary” 
within  the  meaning  of  Rule  649,  and  that  it  was  the  duty  of  the 
Taxing  Officer  to  find  out  what  the  damages  were,  and  tax  the 
costs  on  that  basis. 

J . M.  Ferguson,  for  the  plaintiffs,  respondents,  contended  that 
the  decision  appealed  from  was  right;  that  the  order  making  the 
costs  payable  forthwith  after  taxation  was  “an  order  to  the 
contrary”  within  Rule  649;  and  that  the  costs  should  be  taxed 
on  the  Supreme  Court  scale  without  set-off.  It  was  not  for  the 
Taxing  Officer  to  determine  upon  what  scale  they  were  to  be  paid, 
in  the  face  of  the  order. 

Davis,  in  reply. 
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March  2.  Meredith,  C.J.C.P.: — Our  right  to  entertain  this 
appeal  has  not  been  questioned;  though  the  question  was  asked, 
during  the  argument,  whether  the  appeal  w~as  properly  before  the 
Court.  If  no  right  to  appeal  exists,  or  if  no  such  right  exists 
without  leave — which  has  not  been  obtained — the  appeal  ought 
not  to  be  heard.  The  want  of  objections  by,  or  even  the  assent 
of,  the  respondents,  does  not  confer  the  power  to  entertain  it. 

If  the  case  be  within  the  provisions  of  sec.  25  of  the  Judicature 
Act,  R.S.O.  1914,  ch.  56,  or  within  the  further  restrictions  imposed 
by  the  Rules,  as  provided  for  in  sec.  26  of  the  Judicature  Act, 
we  have  no  power,  and  should  refuse,  to  hear  the  appeal. 

But,  in  the  view  that  I take  of  the  merits  of  the  case,  it  is  not 
necessary  that  that  question  should  be  considered:  and  it  has 
not  been  considered. 

It  seems  to  be  necessary,  however,  to  state  that  fact  plainly 
so  as  to  prevent  any  notion  that  the  Court  has  impliedly,  or  in- 
ferentially,  or  in  some  other  manner,  decided  the  question  either 
against  or  for  the  right  of  appeal. 

Upon  the  reference,  the  amount  found  to  be  due  to  the  res- 
pondents was  an  amount  plainly  within  the  jurisdiction  of  a 
County  or  District  Court;  and  the  Referee’s  finding  as  to  the 
costs  subsequent  to  the  trial  was:  “I  find  that  the  defendants 
should  pay  to  the  plaintiffs  their  costs  of  the  reference  forthwith 
after  taxation.” 

No  attempt  was  made  to  tax  any  costs  until  after  the  Referee’s 
report  was  confirmed;  after  it  was  finally  settled  that  the  proper 
amount  of  the  respondents’  claim,  against  the  appellants,  was  one 
within  the  jurisdiction  of  a County  or  District  Court. 

At  Chambers  it  was  held  that,  though  there  was  no  expressed 
“order  to  the  contrary”  to  take  the  case  out  of  the  provisions  of 
Rule  649,  such  an  order  was  to  be  inferred  because  this  Court 
had  directed  payment  of  the  costs  of  the  action  down  to  trial 
“forthwith  after  taxation;”  that  that  meant  a taxation  before 
the  reference  had  settled  the  amount  of  the  liability,  and,  if 
before  that,  then,  in  the  uncertainty,  the  taxation  must,  or  ought 
to,  be  upon  the  higher  court  scale,  even  though  when  the  taxa- 
tion took  place  the  reference  was  ended  and  the  County  or  District 
Court  jurisdiction  established. 

But  there  is  obviously  much  to  be  said  against  such  a ruling: 
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for  instance,  that  an  order  to  the  contrary  means  an  order  in 
fact,  not  an  inference;  just  as,  in  the  days  of  the  Common  Law 
Procedure  Act,  when  a certificate  was  required,  the  certificate 
was,  always,  an  actual,  an  expressed,  one.  If  taxing  officers 
were  at  liberty  to  draw  inferences,  instead  of  being  required  to 
obey  expressed  rules  and  orders,  the  rule,  or  order,  or  judgment 
which  ought  to  bind  them  might  be  read  and  acted  upon  so  as 
really  to  be  theirs,  not  that  which  they  should  obey;  again,  the 
direction  is  not  a direction  to  tax  forthwith,  but  is  to  pay  forth- 
with after  taxation;  and  either  with  or  without  a comma  between 
the  words  “ forthwith”  and  “after,”  there,  literally,  is  no  reason 
why  the  Court  might  not  have  used  those  words — without  comma 
in  this  case — as  meaning  that  the  costs  should  be  paid  within  a 
reasonable  time  after  they  could  be  properly  taxed:  again,  under 
Rule  651,  the  Taxing  Officer  is  required  to  make  all  inquiries 
necessary  to  determine  whether  an  action  is  within  the 
competence  of  an  inferior  court;  and  it  may  be  that  the  Court, 
knowing  of  this  order,  meant  that  it  should  be  acted  upon:  see 
White  Sewing  Machine  Co.  v.  Belfry  (1883),  10  P.R.  64;  Cradock 
v.  Piper  (1850),  1 Macn.  & G.  664,  at  p.  674;  Re  Forster  (1898), 
18  P.R.  65;  and  Brown  v.  Hose  (1890),  14  P.R.  3. 

The  matters  involved  in  the  appeal  are  wholly  matters  of 
practice  arising  upon  the  taxation  of  the  costs  of  the  action; 
the  questions  being:  whether,  and  if  so  to  what  extent,  such 
costs  should  be  upon  the  Supreme  Court  scale;  and  whether,  and 
if  so  to  what  extent,  there  should  be  a set-off  of  costs  as  provided 
for  in  Rule  649. 

The  Taxing  Officer  in  Toronto  held  that  all  such  costs  should 
be  taxed  upon  the  County  Court  scale'  with  the  usual  set-off 
of  costs  as  in  the  Rule  is  provided;  and  taxed  accordingly. 

Upon  an  appeal,  against  such  taxation,  to  a Judge  in  Chambers, 
it  was  held  that,  though  the  case  was  within  the  provisions  of  that 
Rule,  this  Court  had  made  an  order  that  its  provisions  should 
not  be  applied  to  this  case,  and,  accordingly,  the  Taxing  Officer’s 
ruling  was  reversed,  and  all  costs  ordered  to  be  taxed  on  the  Supreme 
Court  scale  without  any  set-off. 

That  Rule  provides  that  costs  shall  be  taxed  just  as  the  Taxing 
Officer  taxed  these  costs,  unless  “the  Judge”  makes  an  “order 
to  the  contrary.”  At  Chambers  it  was  held  that  this  Court, 
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upon  an  appeal  against  the  judgment  at  the  trial,  did  make 
such  order  to  the  contrary. 

This  Court,  upon  that  appeal,  according  to  the  formal  order 
of  the  Court,  as  settled  by  the  proper  officer  at  the  instance  of  the 
respondents,  directed  payment  of  the  costs  of  the  action  down  to 
the  trial  “ forthwith  after  taxation;”  and,  having  directed  a 
reference  to  ascertain  the  amount  which  these  respondents  were 
entitled  to  recover  from  these  appellants,  ordered  “that  the 
costs  of  the  said  reference  shall  be  paid  as  the  said  Master  may 
direct,”  and  also  ordered  that  these  respondents  pay  to  the 
appellant  part  of  the  costs  of  the  appeal,  which  were  to  be  set 
off  against  the  costs  directed  to  be  paid  by  these  respondents  to 
the  appellant. 

Upon  the  appeal  against  the  judgment  at  the  trial,  the  whole 
of  the  facts  were  gone  into  fully,  so  that  it  was  known  that  the 
inquiry  would  be  one  likely  to  be  of  short  duration,  and  involving 
probably  only  a calculation  of  available  amounts,  as,  from  the 
small  amount  of  the  costs  of  the  reference  it  appears,  it  proved  to 
be;  and,  again,  the  parties,  in  awaiting  the  final  determination 
of  the  amount  of  these  respondents’  claim  before  taxing  any 
costs,  have,  in  effect,  interpreted  the  words  “forthwith  after 
taxation”  as  meaning  payment  forthwith  after  such  costs  could 
be  properly  taxed;  nothing  then  stood  in  the  way  of  a taxation 
in  obedience  to  the  provisions  of  Rule  649. 

There  are  therefore  several  possible  meanings  of  the  words 
, “payable  forthwith  after  taxation,”  attributed  to  this  Court, 
nothing  more.  But  I may  add  that  it  is  common  knowledge  that 
in  some  Courts  the  practice  is  that  no  interlocutory  costs  are  to 
be  taxed  until  the  final  taxation. 

The  case  then,  put  as  strongly  as  it  can  be  for  the  respondents? 
is  one  of  an  ambiguous  order;  one  in  which  several  different 
inferences  might  be  drawn  of  the  intention  sought  to  be  conveyed 
by  the  words  in  question.  I should  not  have  attributed  to  them 
the  meaning  which  the  Judge  at  Chambers  attributed  to  them; 
it  seems  to  me  to  be  taking  quite  too  much  liberty  with  the  words 
“payable  forthwith  after  taxation”  to  convert  them  into  “payable 
forthwith  after  taxation  upon  the  Supreme  Court  scale  without 
any  set-off  of  costs,”  especially  in  a case  in  which  “an  order  to 
the  contrary”  is  expressly  required  to  justify  such  a liberty. 
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Nor  can  I think  it  the  duty  of  Taxing  Officer,  or  Judge  in 
Chambers,  in  any  case  of  ambiguity,  to  make  his  conjecture  the 
order  which  he  is  to  obey.  There  is  no  need  for  conjecture,  with 
the  possible  result  of  substituting  an  erroneous  guess  for  the 
judgment  of  the  Court. 

The  proper  course  is  to  find  out,  from  the  Court,  which  of  the 
two,  or  several,  meanings  is  the  true  one.  That  was  very  plainly 
laid  down  by  the  Lord  Chief  Justice  of  England  and  Mr.  Justice 
Grove  in  the  case  of  Abbott  v.  Andrews  (1882),  8 Q.B.D.  648; 
in  which  it  was  said  that:  in  a case  of  ambiguity  in  a judgment, 
upon  a question  of  costs,  the  Judge  who  made  the  judgment 
should  be  applied  to,  to  correct  the  ambiguity,  instead  of  appealing. 

The  learned  Judge  at  Chambers  adopted  that  course;  but  I 
cannot  think  that  he  followed  it  to  a logical  conclusion.  Finding 
that  the  Court  had  not  considered  the  question  of  the  scale  of 
costs,  it  was  made  certain  that  the  Court  had  not  made  “an 
order  to  the  contrary”  consciously,  and  that  there  could  have 
been  no  intention  to  make  it,  if  unconsciously  made;  so  that  the 
ruling  should  have  been  that  there  was  no  order  to  the  contrary, 
a ruling  easily  made  in  any  case  of  ambiguity,  and  the  more  easily 
in  this  case,  in  which  the  words  in  question  were  capable  of  convey- 
ing several  meanings  not  involving  an  order  to  the  contrary. 
The  onus  of  proving  an  order  to  the  contrary  is  upon  those  who 
seek  the  benefit  of  it  against  the  positive  words  of  the  Rule  and 
the  policy  of  the  practice. 

And,  even  if  there  were  no  ambiguity,  there  is  no  difficulty  in 
giving  effect  to  the  actual  intention  of  the  Court;  for,  if  the  formal 
judgment,  whether  in  the  words  of  the  solicitors  of  one  or  other 
of  the  parties  or  of  an  officer  of  the  Court,  do  not  convey  the  mean- 
ing of  the  Court,  they  can  and  should  be  changed  to  conform  to 
it:  Kidd  v.  National  Railway  Association  (1916),  37  O.L.R.  381. 
It  need  hardly  be  added  that,  if  the  formal  judgment  as 
signed  do  express  the  intention  of  the  Court,  the  case  cannot 
then  be  reconsidered  and  a different  judgment  substituted  for 
it.  Making  an  order  give  effect  to  the  intention  of  the  Court 
must  not  be  confused  with  reforming  a contract,  between  liti- 
gants, on  contradictory  evidence. 

In  this  case  the  Court  really  made  no  ordel-  as  to  costs;  it 
held  that  the  trial  Judge  was  right  as  to  certain  credits  to  which 
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the  plaintiffs  claimed  to  be  entitled,  but  that  he  was  wrong  in 
the  manner  in  which  he  had  assessed  the  plaintiffs’  damages,  and 
it  set  aside  his  judgment  in  that  respect  and  directed  a reference 
to  ascertain  the  true  amount  of  such  damages.  That  was  all, 
as  a mere  glance  at  the  Judges’  note-books  would  have  shewn. 

The  parties  subsequently  desired  that  the  order  of  this  Court 
go  further  than  that;  and,  accordingly,  the  minutes  of  it  were 
drawn  pretty  much  in  the  form  in  which  the  order  was  finally 
issued.  The  parties  were,  apparently,  not  agreed  in  all  things, 
and  then,  by  consent  evidently,  went  before  a Judge  of  the 
Appellate  Division  in  Chambers,  who,  at  their  request,  settled 
the  order  in  the  form  in  which  it  now  is.  No  fault  seems  to  have 
been  found  by  either  side  with  that  settlement  of  the  minutes 
of  the  order:  at  all  events  no  appeal  or  motion  respecting  it  was 
made. 

In  these  circumstances,  the  learned  Judge  who  settled  the 
minutes  of  the  order  is  alone  able  to  say  which  of  the  several 
meanings  of  the  words  in  question  was  intended;  and,  as  he  is  i a 
favour  of  the  meaning  which  gives  the  words  “ payable  forthwith 
after  taxation”  the  effect  of  “payable  forthwith  after  taxation 
upon  the  Supreme  Court  scale  without  any  set-off  of  costs;  ” 
and,  as  that  is  one  of  the  meanings  which  might  be  attributed  to 
them,  in  my  opinion  it  should  be  given  to  them. 

But  that  does  not  dispose  of  this  appeal  altogether.  The 
order  in  appeal  gives  to  the  respondents  the  costs  of  the  reference 
upon  the  Supreme  Court  scale  without  set-off  also,  though  they 
were  not  made  payable  forthwith  after  taxation  before,  but  only 
on,  the  final  taxation  of  costs  in  the  action.  This  may  have  been 
inadvertently  done:  the  reasons  given  by  the  Judge  in  Chambers 
for  making  that  order  shew,  I think,  that,  if  his  attention  had  been 
called  to  the  subject,  he  would  not  have  included  these  costs 
with  those  which  are  to  be  taxed  upon  the  higher  scale.  It  is 
another  case  of  want  of  conformity  in  the  formal  order  to  what 
was  really  intended;  but  it  is  not  a case  in  which  that  Judge  had 
any  power  as  to  the  scale  of  costs. 

Whether  they  should  be  so  taxed  depends  upon:  whether  they 
are,  or  are  not,  costs  coming  within  the  provisions  of  Rule  649. 
There  is  plainly  no  order  to  the  contrary  as  to  them. 

The  Taxing  Officer,  and  the  Judge  in  Chambers  also  appar- 
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ently,  considered  that  these  costs  also  came  within  the  provisions 
of  that  Rule;  and  there  seems  to  me  to  be  no  sufficient  reason  for 
doubting  the  correctness  of  those  views. 

The  policy  of  the  practice  in  this  respect,  as  shewn  in  legisla- 
tion as  well  as  in  the  Rules  of  practice,  is  that  those  who  bring 
actions,  or  take  proceedings,  in  a higher  court,  which  could  as 
well  have  been  brought,  or  taken,  in  a lower  court,  if  awarded 
costs,  should  have  no  more  than  if  the  action  or  proceeding  had 
been  brought,  or  taken,  in  the  lowest  competent  court,  and  that 
such  a party  should  make  good  to  the  party,  who  is  to  pay  costs, 
all  loss  in  respect  of  his  costs  which  he  has  been  put  to  by  reason 
of  the  action,  or  proceeding,  having  been  brought,  or  taken,  in 
the  higher  court. 

But  Rule  649  is  not  wide  enough  to  cover  all  cases.  It  seems 
to  me  to  cover  only  those  over  which  the  Judge  of  the  High 
Court  Division  has  a disposing  power  when  disposing  of  an  action 
or  matter,  and  which  he  does  then  dispose  of.  And  it  is  true 
that  the  disposing  of  the  costs  now  in  question  was  not  made 
by  such  a Judge  personally,  that  it  was  made  by  this  Court; 
but  what  this  Court  did  was  only  to  determine  what  the  trial 
Judge  should  have  done,  and,  both  in  substance  and  in  form,  to 
vary  his  judgment  accordingly;  so  that  the  judgment  at  the  trial 
is  now  in  the  form  that  it  ought,  in  the  first  place,  to  have  been; 
and  so,  in  my  opinion,  it  comes  fairly  within  the  Rule,  as  well  as 
within  the  policy  of  the  law. 

That  part  of  the  order  which  refers  the  question  of  costs  to 
the  Referee  is  one  of  the  parts  added  by  the  parties;  no  such 
reference  was  directed  by  the  Court:  but,  however  made,  the 
effect  of  the  order  must  be  that  the  costs  are  recoverable  under 
the  order  which  should  have  been  made  at  the  trial;  that  the 
Referee  in  substance  ascertains  and  states  who  should  pay  them, 
and  in  what  manner,  but  the  judgment  of  the  Court  awards 
them : and  so  the  case  is  not,  by  the  reference  in  this  case,  taken 
out  of  the  provisions  of  Rule  649. 


Riddell,  J.: — An  appeal  by  the  defendant  from  an  order  of 
Mr.  Justice  Middleton  reversing  a decision  of  the  Taxing  Officer 
on  a question  of  the  scale  of  costs  to  be  allowed. 

At  the  trial  of  the  action,  Mr.  Justice  Clute  awarded  the 
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plaintiff  $1,250.  On  appeal  to  this  Court  we  thought  the  damages 
awarded  proceeded  on  a wrong  principle.  We  therefore  allowed 
the  appeal  and  varied  the  judgment  and  directed  that  the  “ judg- 
ment . . . as  varied”  should  be  “as  follows:”  para.  (1), 

a declaration  of  right;  (2)  directing  a reference;  (3)  a special 
direction  (not  of  importance);  (4)  order  for  payment;  (5)  “And 
this  Court  doth  further  order  and  adjudge  that  the  defendant 
do  pay  to  the  plaintiffs  their  costs  of  this  action  up  to  and  including 
the  trial  forthwith  after  taxation,  that  the  plaintiffs  pay  to  the 
defendant  half  of  his  costs  of  this  appeal,  said  costs  to  be  set 
off  against  each  other,  and  that  the  costs  of  the  said  reference 
shall  be  paid  as  the  said  Master  may  direct.” 

It  is  obvious  that  the  form  of  this  paragraph  is  not  logical — 
it  purports  to  be  what  the  trial  Judge  should  have  said,  but 
contains  a clause  for  the  payment  of  costs  over  which  he  could 
have  no  kind  of  control,  i.e.,  the  costs  of  the  appeal.  But  the 
intention  is  clear,  and  the  form  should  give  no  trouble.  This 
Court  makes  the  proper  judgment  and  purports  to  dispose  of  all 
costs. 

By  the  express  provisions  of  sec.  74  (1)  of  the  Ontario  Judi- 
cature Act,  R.S.O.  1914,  ch.  56,  “the  costs  of  and  incidental  to 
all  proceedings  shall  be  in  the  discretion  of  the  Court  or  Judge, 
and  the  Court  or  Judge  shall  have  full  power  to  determine  by 
whom  and  to  what  extent  the  costs  shall  be  paid”  (subject  of 
course  to  any  express  statute) . 

Under  this  section,  it  cannot  be  doubtful  that  we  had  the 
power  to  deal  not  only  with  the  costs  of  the  appeal,  but  also  with 
those  of  the  proceedings  antecedent  and  consequent.  The  order 
for  costs,  whether  it  is  in  form,  and  in  whole  or  in  part  or  other- 
wise howsoever,  is  really  one  order;  and  it  is,  in  my  view,  perfectly 
valid  as  an  order  of  this  Court. 

The  defendant  relies  upon  Rule  649;  but  I think  that  this 
Rule  has  no  bearing  upon  the  present  case.  The  Rule  seems  to 
me  clearly  to  contemplate  costs  over  which  the  “Judge”  has 
power— the  “Judge”  is  “a  Judge  of  the  High  Court  Division 
of  the  Supreme  Court”  (in  actions  brought  in  the  Supreme  Court) : 
Rule  3(d) — the  costs  then  covered  by  this  Rule  are  only  such 
costs  as  can  be  disposed  of  by  a Judge  of  the  High  Court  Division, 
and  do  not  include  costs  ordered  by  the  Appellate  Division. 
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As  I pointed  out  in  Mcllhargey  v.  Queen  (1911),  2 O.W.N. 
781,  at  p.  782,  “The  costs  provided  for  by  Con.  Rule  1132” 
(now  Rule  649)  “are  those  which  are  or  may  be  mentioned  in 
the  judgment  as  entered  ‘on  entering  judgment.’  If  the  Divis- 
ional Court  sees  fit  to  do  so,  the  order  of  the  Divisional  Court 
may  fix  the  scale — but,  unless  something  is  said  in  the  order 
itself,  the  costs  of  such  an  order  must  be  taxed  on  the  scale  ap- 
propriate to  the  proceeding  without  reference  to  Con.  Rule  1132. 
Holmes  v.  Bready  (1898),  18  P.R.  79,  is  still  good  law,  although 
some  of  the  reasoning  does  not  apply  to  such  cases  as  the  present.” 
Mr.  Justice  Middleton,  in  refusing  leave  to  appeal — Mcllhargey 
v.  Queen  (1911),  2 O.W.N.  916,  says:  “Consolidated  Rule  1132 
applies  only  to  the  taxation  of  costs  up  to  judgment,  and  does 
not  apply  to  the  costs  of  an  appeal  . . . The  Court  of 

Appeal  . . . can  mould  its  order  so  as  to  do  justice.  When 

the  order  gives  costs,  and  nothing  more  is  said,  there  is  nothing 
to  cut  down  the  costs  from  those  prima  facie  applicable  to  such 
an  appeal.  There  is  no  jurisdiction  in  the  Taxing  Officer  to  enter 
upon  an  inquiry  ...  as  to  the  amount  involved.” 

This  case  seems  to  have  eluded  the  search  of  counsel:  if  well 
decided,  it  is  conclusive  of  the  appeal.  Before  I had  myself 
found  the  case,  I had  considered  the  present  case  anew,  and  had 
arrived  at  the  conclusion  that  the  appeal  must  fail — quite  con- 
trary, I may  add,  to  the  view  I had  upon  the  hearing. 

Blake  v.  Toronto  Brewing  and  Malting  Co.  (1888),  8 C.L.T. 
Occ.  N.  123,  has  no  application — there  the  costs  were  not  payable 
forthwith,  but  in  the  cause  in  any  event  of  the  action. 

The  appeal  should  be  dismissed  with  costs. 


Lennox,  J.: — When  this  action  came  before  this  Court  by 
way  of  appeal  from  the  judgment  pronounced  at  the  trial,  a refer- 
ence was  directed  to  the  Local  Master  at  North  Bay  to  determine 
the  amount  the  plaintiffs  were  entitled  to  for  the  conversion  and 
sale  of  certain  chattels  belonging  to  them,  and  our  judgment 
also  contained  this  provision:  “And  this  Court  doth  further 
order  and  adjudge  that  the  defendant  do  pay  to  the  plaintiffs 
their  costs  of  this  action  up  to  and  including  the  trial  forthwith 
after  taxation,  that  the  plaintiffs  pay  to  the  defendant  half  of 
his  coste  of  this  appeal,  said  costs  to  be  set  off  against  each 
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other,  and  that  the  costs  of  the  said  reference  shall  be  paid  as  the 
said  Master  may  direct.” 

The  Local  Master  found  the  plaintiffs  entitled  to  recover 
damages  to  the  amount  of  $478.40,  and  “that  the  defendant 
should  pay  to  the  plaintiffs  their  costs  of  this  reference  forthwith 
after  taxation  thereof.” 

The  Senior  Taxing  Officer  taxed  the  plaintiffs’  costs  upon  the 
County  Court  scale  (except  the  costs  of  appeal,  as  to  which  there 
is  no  dispute)  and  set  off  Supreme  Court  costs. 

Upon  appeal  to  Mr.  Justice  Middleton,  he  ordered  and  de- 
clared as  follows: — 

“It  is  ordered  that  the  said  appeal  be  and  the  same  is  hereby 
allowed  and  the  said  certificate  of  the  said  Senior  Taxing  Officer 
be  and  the  same  is  hereby  set  aside  and  vacated. 

“And  it  is  further  ordered  that 4the  bill  of  costs  of  the  plain- 
tiffs be  taxed  by  the  said  Senior  Taxing  Officer  on  the  Supreme 
Court  scale  without  set-off. 

“And  it  is  further  ordered  that  the  costs  of  this  motion  be 
paid  by  the  defendant  to  the  plaintiffs  forthwith  after  taxation 
thereof.” 

I am  of  opinion  that,  except  as  to  the  costs  of  the  reference, 
the  decision  of  the  learned  Judge  is  right.  In  his  reasons,  and 
referring  to  Rule  649,  he  says:  “I  think  that  an  order  for  im- 
mediate payment,  without  waiting  to  know  the  amount  of 
damages  to  be  paid,  is  an  order  to  the  contrary.” 

I think,  as  far  as  it  goes  and  as  to  all  costs  included  in  its 
terms,  so  long  as  the  order  of  this  Court  stands,  it  is  conculsive; 
and,  having  reference  to  the  amount  then  apparently  recoverable, 
and  the  time  fixed  for  payment,  is  a clear  indication  that  these 
costs  were  to  be  taxed  upon  the  Supreme  Court  scale.  What 
our  order  meant  then  it  means  now. 

But  the  order  does  not  include  the  costs  of  the  reference.  It 
is  ordered  that  the  costs  of  the  reference  shall  be  paid  as  the 
said  Master  may  direct.  The  Master  merely  directed  by  whom 
the  costs  should  be  paid  and  the  time  for  payment.  This  was  all 
that  he  was  directed  to  do  by  this  Court.  A judgment  or  order 
for  costs  simpliciter  means  costs  according  to  the  scale  of  the 
Court  in  which  the  action  should  have  been  brought.  This  is 
the  effect  of  the  Master’s  direction. 
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The  learned  trial  Judge  found,  and  it  was  confirmed  in  this 
Court,  that  the  plaintiffs  were  at  the  time  of  seizure  entitled  to 
credit  for  the  amount  of  a judgment  assigned  to  the  defendants, 
that  is,  for  $414.20.  As  a result  of  the  plaintiffs’  success  in  this 
respect,  they  were  found  entitled  on  the  reference  to  $478.40 
damages.  If  they  had  not  been  entitled  to  this  credit,  their  dam- 
ages would  have  been  only  $64.20;  so  that,  whatever  way  you  look 
at  it,  the  plaintiffs’  claim  could  have  been  recovered  in  the  District 
Court. 

With  deference,  I am  of  opinion  that  the  order  appealed  from 
should  be  varied  by  adding  to  the  second  paragraph:  “ Except  as 
to  the  costs  of  the  reference,  and  that  these  costs  be  taxed  on  the 
County  Court  scale  with  right  to  set-off.” 

It  is  right  to  add  that  the  terms  of  our  judgment  as  to  the 
costs  of  the  reference  were  not  referred  to  when  the  appeal  from 
taxation  was  argued.  If  this  point  had  been  taken,  it  is  possible 
that  the  learned  Judge  would  have  made  an  exception  to  the  effect 
of  what  I have  above  set  out.  The  costs  of  the  appeal  to  this 
Court  should  not,  therefore,  be  affected  by  the  circumstance 
that  the  appellant  has  secured  a slight  modification  of  the  order. 

Upon  the  main  question  I think  I should  be  governed  by  the 
principle  upon  which  Port  Elgin  Public  School  Board  v.  Eby 
(1895),  17  P.R.  58,  was  decided.  If,  when  this  case  was  before 
us  upon  the  first  occasion,  I had  adverted  to  the  possibility  that 
the  plaintiffs  might  in  the  end  recover  only  an  amount  within  the 
jurisdiction  of  the  District  Court,  I would  not  have  concurred  in 
the  order  we  then  made  as  to  costs,  but,  speaking  for  myself  only, 
of  course,  we  there  pronounced  upon  the  facts  as  they  appeared 
to  us  in  the  judgment  I then  intended,  and  I am  of  opinion  that 
I have  no  right  or  jurisdiction  to  alter  or  attempt  to  alter  it  now, 
because  the  case  has  developed  in  a way  I did  not  then  anticipate 
and  did  not  take  into  consideration. 

Since  writing  the  foregoing,  I have  had  the  advantage  of  seeing 
the  judgment  of  the  Chief  Justice,  and  desire  to  add  that  I have 
not  considered  the  question  of  the  right  to  appeal,  and  it  is 
unnecessary  to  do  so  now. 

The  respondents  should  have  the  costs  of  this  appeal. 


Ferguson,  J.A.: — To  construe  the  trial  judgment  as  varied 
by  the  Divisional  Court  as  directing  the  Master  or  Referee  to 
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investigate  and  ascertain  the  amount  of  the  plaintiffs’  claim  for 
the  purpose  of  payment,  and  also  as  directing  the  Taxing  Officer, 
under  Rules  649  and  651,  to  investigate  and  ascertain  the  amount 
of  the  plaintiffs’  claim  for  the  purpose  of  taxing  forthwith  the 
costs  of  the  proceedings  down  to  that  date,  would,  I think,  be 
absurd,  apd  therefore,  the  trial  judgment  should,  in  my  opinion, 
be  construed  as  an  “ order  to  the  contrary”  under  Rule  649. 
For  these  and  the  reasons  given  by  the  learned  Judge  appealed 
from.,  I would  dismiss  the  appeal  upon  this  branch  of  it;  on  the 
other  branch  I agree  that  the  costs  should  be  taxed  in 
accordance  with  the  Rules. 


App.  Div. 
1917 
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Meredith,  C.J.C.P.: — The  order  of  the  Court  is,  that  the 
costs  down  to  and  including  the  trial  should  be  taxed  on  the 
Supreme  Court  scale,  as  in  the  order  in  appeal  is  directed;  that 
the  costs  of  the  former  appeal  should  be  taxed  on  the  same  scale ; 
but  that  the  costs  subsequent  to  the  trial  should  be  taxed  as 
provided  for  in  Rule  649,  as  ruled  by  the  Taxing  Officer. 

No  costs  of  this  appeal. 

My  brother  Riddell  dissents  as  to  the  costs  subsequent  to 
the  trial,  which  he  thinks  should  be  taxed  on  the  Supreme  Court 
scale 

Order  accordingly. 


[APPELLATE  DIVISION.] 


1917 


Taylor  Hardware  Co.  v.  Hunt. 


March  5. 


Contract — Work  and  Materials  for  Building — Substantial  Completion  when 
Building  Destroyed  by  Fire — Right  of  Contractor  to  Recover — Enforcement 
of  Mechanic’s  Lien. 

The  plaintiff  company  contracted  with  the  defendant  school  board  to  do 
work  and  supply  materials  for  the  plumbing  and  heating  of  a school- 
building which  was  being  erected  by  the  board.  The  work  was  completed, 
with  the  exception  of  the  painting  of  a radiator,  the  cost  of  which  would 
not  have  exceeded  $5,  when  the  building  was  destroyed  by  fire : — 

Held,  that  the  plaintiff  company  was  entitled  to  enforce  a mechanic’s  lien 
for  the  balance  of  the  contract  price,  less  $5,  notwithstanding  that  a small 
portion  of  the  work  had  not  been  done. 

H.  Dakin  & Co.  Limited  v.  Lee,  [1916]  1 K.B.  566,  applied  and  followed. 


Appeal  by  the  plaintiff  company  from  a judgment  of  the 
Judge  of  the  District  Court  of  the  District  of  Temiskaming,  in 
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an  action  to  enforce  a mechanic’s  lien,  in  so  far  as  the  judgment 
disallowed  the  claim  of  the  appellant  company  for  a lien  for  the 
amount  alleged  to  be  due  to  it  for  work  done  and  materials 
supplied  to  the  defendant  the  Cochrane  Public  School  Board, 
under  a contract  between  the  plaintiff  company  and  the  Board, 
dated  the  22nd  April,  1915,  for  the  plumbing  and  heating  of  a 
school-house  which  the  Board  was  having  erected. 

The  work  for  which  the  plaintiff  company’s  contract  provided 
was  completed,  with  the  exception  of  the  painting  of  a radiator, 
the  cost  of  which  would  not  have  been  more  than  $5,  when  the 
building  was  destroyed  by  fire. 


February  5.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

A.  G.  Slaght,  for  the  appellant  company,  referred  to  the  fact 
that  only  $5  worth  of  work  remained  to  be  done  when  the  building 
was  destroyed  by  fire,  and  argued  that  the  case  was  governed 
by  H.  Dakin  & Co.  Limited  v.  Lee,  [1916]  1 K.B.  566. 

G.  H.  Kilmer,  K.C.,  for  the  respondent  the  Cochrane  Public 
School  Board,  was  called  upon,  and  argued  that  the  Court  should 
follow  the  judgment  of  the  Court  of  Appeal  in  King  v.  Low 
(1901),  3 O.L.R.  234,  which  was  relied  upon  in  the  Court  below. 
The  Dakin  case  is  distinguishable  from  the  case  at  bar.  The 
work  done  by  the  appellant  company  was  not  only  uncompleted, 
but  was  negligently  done.  Reference  was  made  to  Brazeau  v. 
Wilson  (1916),  36  O.L.R.  396,  per  Riddell,  J.,  at  p.  399,  a case 
which  is  founded  on  Forman  v.  The  Ship  “ Liddesdale,”  [1900] 
A.C.  190.  [Meredith,  C.J.O.: — Is  there  any  point  where  the 
maxim  de  minimis  is  applicable  in  cases  like  this?]  Only  $12 
worth  of  work  was  unfinished  in  King  v.  Low.  Reference  also 
to  the  leading  case  of  Appleby  v.  Myers  (1867),  L.R.  2 C.P.  651. 
The  extras  are  part  of  the  contract  and  must  stand  or  fall  with  it. 

Slaght,  in  reply,  argued  that  the  American  authorities  were  in 
accord  with  his  view  of  the  law.  King  v.  Low  goes  very  far,  and 
the  Dakin  case  shews  how  it  is  modified  in  such  a case  as  this. 


March  5.  The  judgment  of  the  Court  was  read  by  Mere- 
dith, C.J.O.: — This  is  an  appeal  by  the  plaintiff  from  the  judg- 
ment dated  the  10th  November,  1916,  pronounced  by  the  Judge 
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of  the  District  Court  of  the  District  of  Temiskaming,  after  the 
trial  of  the  action  before  him  on  the  previous  6th  and  7th  July. 

The  appeal  is  from  the  judgment  in  so  far  as  it  disallowed 
the  claim  of  the  appellant  for  a lien  for  the  amount  alleged  to  be 
due  to  it  for  work  done  for  and  materials  supplied  to  the  res- 
pondent School  Board  under  a contract  between  the  appellant 
and  the  Board  bearing  date  the  22nd  April,  1915. 

The  contract  is  for  the  plumbing  and  heating  of  a new  eight- 
room  school  which  the  Board  was  having  erected,  the  principal 
contract  in  connection  with  which  was  made  with  W.  G.  Hunt. 


App.  Div. 
1917 

Taylor 
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Meredith, C.J.O. 


The  work  for  which  the  appellant’s  contract  provides  was 
completed,  with  the  exception  of  the  painting  of  a radiator,  the 
cost  of  which  would  not  have  exceeded  $5,  when  the  school- 
building was  destroyed  by  fire. 

According  to  the  terms  of  the  contract,  the  appellant  was  to 
have  completed  what  it  contracted  to  do  by  the  15th  November, 
1915. 

Eighty  per  cent,  of  the  value  of  the  work  done  was  to  be  paid 
monthly  on  progress  certificates,  and  the  remainder  of  the  con- 
tract price  was  to  be  paid  and  payment  for  any  extras  was  to  be 
made  within  sixty  days  after  the  completion  of  the  works,  and 
after  the  appellant  should  have  rendered  to  the  architect  “a 
statement  of  the  balance  due”  to  the  appellant. 

The  contract  also  provides  that,  if  required,  a certificate  shall 
be  obtained  shewing  that  there  are  no  mechanics’  liens  or  claims 
registered  against  the  lands  on  account  of  the  appellant,  and 
“ thereupon  and  on  or  before  the  said  sixtieth  day  after  the  com- 
pletion of  the  said  works  a final  certificate  shall  be  obtained  from 
and  signed  by  the”  architects  “certifying  to  the  balance  due  to 
the  contractors  on  the  said  contract  and  for  all  extras  in  respect 
thereof  but  if  from  any  reasonable  cause  whatever  such  final 
certificate  should  not  be  obtained  or  that  the  giving  of  the  same 
should  be  refused  by  the  architects  the  said  contractors  shall 
nevertheless  after  the  expiration  of  the  said  sixty  days  be  entitled 
to  proceed  at  law  to  enforce  payment  of  the  balance  due  to  them 
under  the  said  contract  and  for  all  extra  work  in  respect  thereof 
and  the  production  of  a final  certificate  shall  not  in  any  case  be 
a condition  precedent  to  their  right  to  recover  the  amount  justly 
due  and  owing  to  them  and  such  balance  and  the  amount  due 
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in  respect  to  extras  shall  be  recovered  if  justly  due  without  the 
necessity  for  the  production  in  evidence  of  any  final  certificate 
and  the  right  of  action  hereby  provided  shall  not  be  controlled 
by  the  arbitrations  clause  hereinafter  set  forth.” 

The  contract  also  provides  that  “all  work  and  material  as 
delivered  on  the  premises  to  form  part  of  the  works  are  to  be 
considered  the  property  of  the  proprietors”  and  that  “the  pro- 
prietors shall  insure  the  building  from  time  to  time  to  the  extent 
of  at  least  two-thirds  of  its  value  during  the  course  of  erection.” 

I have  quoted  the  provision  of  the  contract  as  to  the  final 
certificate  because  in  the  statement  of  defence  the  want*  of  a final 
certificate  is  pleaded  as  a bar  to  the  action.  As  far  as  I recollect, 
that  position  was  not  taken  in  argument  before  us,  and  it  is  mani- 
festly untenable.  So  far  from  the  production  of  the  final  certifi- 
cate being  made  a condition  precedent  to  the  right  to  sue  for  the 
balance  of  the  contract  price,  the  very  opposite  is  what  is  pro- 
vided. 

The  case  at  bar,  in  my  opinion,  comes  clearly  within  the 
principle  of  the  decision  in  the  recent  case  of  H . Dakin  & Co. 
Limited  v.  Lee,  [1916]  1 K.B.  566. 

That  case,  if  I may  respectfully  so  say,  puts  the  law  on  a 
satisfactory  basis,  and  the  principle  of  the  decision  is  not  appli- 
cable only  where  all  the  work  to  be  done  has  been  done,  but 
where  it  has  been  done  negligently  or  in  an  improper  manner. 

A few  references  to  the  opinions  of  the  Judges  make  that  clear : — 
Lord  Cozens-Hardy,  M.R.,  p.  579,  said:  “Take  a contract 
for  a lump  sum  to  decorate  a house;  the  contract  provides  that 
there  shall  be  three  coats  of  oil  paint,  but  in  one  of  the  rooms  only 
two  coats  of  paint  are  put  on.  Can  anybody  seriously  say  that 
under  these  circumstances  the  building  owner  could  go  and 
occupy  the  house  and  take  the  benefit  of  all  the  decorations 
which  had  been  done  in  the  other  rooms  without  paying  a penny 
for  all  the  work  done  by  the  builder,  just  because  only  two  coats 
of  paint  had  been  put  on  in  one  room  where  there  ought  to  have 
been  three?” 

Pickford,  L.J.,  p.  580,  said:  “I  cannot  accept  the  proposition 
that  if  a man  agrees  to  do  a certain  amount  of  work  for  a lump  sum 
every  breach  which  he  makes  of  that  contract  by  doing  his  work 
badly,  or  by  omitting  some  small  portion  of  it”  (the  italics  are 
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mine),  “is  an  abandonment  of  his  contract,  or  is  only  a perform- 
ance of  part  of  his  contract,  so  that  he  cannot  be  paid  his  lump 
sum.” 

This,  as  it  appears  to  me,  just  view  of  the  matter,  appealed  to 
Mr.  Williams,  the  respondent’s  inspector  on  the  works,  who  on 
the  10th  January,  1916,  wrote  to  the  appellant  as  follows:  “Your 
statement  to  date  shews  that  you  have  received  $4,690.94.  This 
leaves  a balance  of  $1,291.06  on  your  contract.  I beg  to  advise 
that  a deduction  of  $5  will  have  to  be  made  from  this  balance 
on  account  of  basement  radiator  covering  not  being  completed.” 

The  provisions  of  the  contract  as  to  work  and  material  becom- 
ing the  property  of  the  respondent,  and  its  contract  to  insure, 
which  I have  quoted,  make  the  case  against  the  respondent 
stronger.  The  parties  seem  to  have  contemplated  that  as  the 
work  was  done  the  property  in  it  should  pass  to  the  respondent 
with  the  obligation  on  its  part  to  insure,  that  is,  to  insure  for  the 
benefit  of  the  contractors,  and  it  is  difficult  to  see  how,  in  view 
of  these  provisions,  the  respondent  can  be  heard  to  say  to  the 
appellant:  “You  have  completed  all  the  work  you  agreed  to  do 
for  $5,982,  except  what  would  cost  to  complete  $5,  and,  because 
that  $5  worth  of  work  was  not  done,  we  refuse  to  pay  you  any 
part  of  the  $1,291  which  we  would  have  owed  you  had  that  $5 
worth  of  work  been  done.” 
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I would,  for  these  reasons,  allow  the  appeal  with  costs,  reverse 
the  judgment  as  to  this  claim  of  the  appellant,  and  substitute 
for  it  judgment  declaring  the  lien  on  the  land  and  the  insurance 
moneys  which  the  respondent  has  received,  with  consequent 
provisions  applicable  in  such  cases,  and  direct  that  the  respondent 
pay  to  the  appellant  so  much  of  the  costs  of  the  proceedings  in 
the  Court  below  as  was  incurred  in  connection  with  the  con- 
testation of  the  appellant’s  claim. 


90 


ONTARIO  LAW  REPORTS. 


1917 

March  5. 


/ 


[VOL. 


[APPELLATE  DIVISION.] 

Taylor  Hardware  Co.  v.  Hunt. 
Cochrane  Hardware  Co.’s  Claim. 


Mechanics’  Liens — Claim  of  Sub-contractor — Default  of  Principal  Contractor — 
Completion  of  Work  by  Building  Owner — Waiver  of  Terms  of  Contract — 
Indebtedness  of  Owner  to  Contractor — Value  of  Work  Done — Lien  of  Sub- 
contractor— Non-completion  of  Work. 

A sub-contractor  for  part  of  the  work  of  erecting  a building  for  a school 
board  claimed  a lien  under  the  Mechanics  and  Wage-Earners  Lien  Act. 
Before  the  extended  time  for  completion  of  the  work  of  the  principal  con- 
tractor (H.)  had  expired,  he  told  the  members  of  the  board  that  he  was 
not  able  to  complete;  and  the  board  completed  the  work,  after  which  the 
building  was  destroyed  by  fire.  The  principal  contract  contained  a pro- 
vision under  which,  after  delay,  notice  to  supply  additional  force  or  material, 
and  default  to  do  so,  the  board  might  dismiss  H.,  and  itself  complete  the 
work;  and,  in  that  event,  if  any  balance  on  the  amount  of  the  contract 
remained  after  completion,  in  respect  of  work  done  during  the  time  of 
the  defaulting  contractor,  the  same  should  “belong  to  him:” — 

Held,  that  H.  had  waived  the  notice  and  consented  to  the  board  completing 
the  work  in  accordance  with  the  terms  of  the  provision  of  the  contract 
referred  to;  and  the  board  was  indebted  to  H.  in  the  amount  which  would 
have  been  payable  to  him  if  the  terms  of  that  provision  had  been  literally 
followed — there  was  no  reason  for  treating  what  was  done  as  a complete 
abandonment  of  the  contract  and  of  H.’s  rights  under  that  provision. 

And  held,  that  the  sub-contractor  was  entitled  (with  others)  to  a lien  (under 
the  Act)  on  the  land  and  the  insurance  money  which  the  board  had  received, 
to  the  extent  of  what  was  owing  to  H.;  the  fact  that  the  sub-contractor 
had  not  completed  the  work  it  had  contracted  to  do  did  not  defeat  or 
affect  its  claim,  for  the  act  of  the  board  had  rendered  impossible  the  com- 
pletion of  its  work  by  the  sub-contractor.  The  sub-contractor’s  claim  and 
lien  were  limited  to  the  value  of  the  work  done  calculated  according  to  the 
contract  price. 

An  appeal  by  the  Cochrane  Hardware  Company  from  the 
judgment  of  the  Judge  of  the  District  Court  of  the  District  of 
Temiskaming  disallowing  the  claim  of  the  appellant  company 
(a  sub-contractor)  to  a lien  under  the  Mechanics  and  Wage- 
Earners  Lien  Act,  R.S.O.  1914,  ch.  140. 


February  5.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,.  JJ.A. 

A.  G.  Slaght,  for  the  appellant  company,  said  that  $15  worth 
of  work  remained  unfinished  under  the  contract;  and  argued 
that  the  appellant  company’s  case  was  covered  by  sec.  12  (1)  of 
the  Act. 

G.  H.  Kilmer , K.C.,  for  the  defendant  the  Cochrane  Public 
School  Board,  respondent,  argued  that  what  had  been  done  by 
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Hunt,  the  principal  contractor,  was  equivalent  to  an  abandonment 
of  his  contract.  The  unfinished  work  had  been  left  in  that  con- 
dition designedly  in  order  to  preserve  the  lien.  He  referred  to 
Rice  Lewis  & Son  Limited  v.  George  Rathbone  Limited  (1913),  27 
O.L.R.  630. 

Slaght,  in  reply. 

March  5.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.O. : — This  is  an  appeal  by  the  Cochrane  Hardware 
Company  from  the  judgment  dated  the  16th  November,  1916, 
which  was  directed  to  be  entered  by  the  Judge  of  the  District 
Court  of  the  District  of  Temiskaming,  after  the  trial  of  the  action 
before  him  on  the  previous  7th  and  8th  July. 

The  appellant  was  a sub-contractor,  having  entered  into  a 
contract  with  the  defendant  Hunt,  who  was  the  contractor  for 
the  principal  work  of  erecting  a school-house  for  the  respondent 
— the  appellant’s  contract  being  for  part  of  the  work  which  the 
defendant  Hunt  contracted  to  do. 

Hunt’s  contract  is  dated  the  22nd  April,  1915,  and  was  for 
the  complete  work?  except  heating,  plumbing,  and  electric  wiring, 
which  he  contracted  to  do  for  $23,932,  and  the  work  was  to  be 
completed  on  or  before  the  15th  November,  1915. 

The  time  for  completion  was,  by  resolution  of  the  respondent 
of  the  16th  November,  1915,  extended  until  the  1st  December 
following,  and  was  in  like  manner  again  extended  for  two  weeks 
from  the  6th  December,  and  the  work  was  not  completed  by  that 
day. 

On  the  16th  December,  1915,  Hunt  attended  a meeting  of  the 
School  Board,  and  told  the  members  present  that  he  was  not  in  a 
position  to  complete;  and,  according  to  the  minutes  of  the  meeting, 
gave  “notice  that  he  abandoned  contract  on  new  school;”  and 
the  following  resolution  was  then  passed:  “That  Mr.  Williams 
be  instructed  to  proceed  with  completion  of  school-building, 
employing  the  men  necessary  to  do  the  work.” 

The  respondent  afterwards  completed  the  work  which  Hunt 
had  contracted  to  do  and  had  not  done,  and  the  building  was 
afterwards  destroyed  by  fire. 

Hunt’s  contract  contains  a provision  that,  if  the  work  should 
not  be  “ carried  on  with  such  expedition  and  with  such  materials 
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and  workmanship  as  the  architects,  superintendent,  or  clerk 
of  the  works  may  deem  proper,”  the  architect  might,  with  the 
written  consent  of  the  respondent,  give  three  days’  notice  to 
Hunt  “to  supply  such  additional  force  or  material”  as  in  the 
opinion  of  the  architect  should  be  necessary,  and,  in  default  of 
compliance  with  the  notice,  the  respondent  might  dismiss  Hunt 
and  itself  complete  the  work,  and  that,  if  that  should  be  done, 
“if  any  balance  on  the  amount  of  this  contract  remains  after 
completion,  in  respect  of  work  done  during  the  time  of  the  de- 
faulting contractor,  the  same  shall  belong  to  him.” 

What  took  place  at  the  meeting  at  which  Hunt  informed  the 
respondent  that  he  could  not  complete  his  contract  was  in  sub- 
stance, I think,  a waiver  of  the  notice  for  which  the  provision 
of  the  contract  to  which  I have  just  referred  provides,  and  a con- 
sent to  the  respondent  completing  the  work  in  accordance  with 
the  terms  of  that  provision;  and  the  respondent  is,  I think, 
indebted  to  Hunt  in  the  amount  which  would  have  been  payable 
to  him  if  the  terms  of  that  provision  had  been  literally  followed. 

I see  no  reason  for  treating  what  was  done  as  a complete 
abandonment  of  the  contract  and  of  Hunt’s  rights  under  that 
provision — and  the  injustice  of  so  treating  it  is  manifest. 

If  that  be  the  correct  view  of  Hunt’s  position,  the  right  of  the 
appellant  and  the  other  sub-contractors  to  a lien  on  the  land  and 
the  insurance  money  which  the  respondent  has  received,  to  the 
extent  of  what  is  owing  to  Hunt,  is  clear. 

The  fact  that  the  appellant  had  not  completed  the  work  it 
had  contracted  to  do  does  not,  in  my  opinion,  defeat  or  affect 
its  claim.  It  was  the  act  of  the  respondent  in  itself  completing 
the  work  that  rendered  it  impossible  for  the  appellant  to  complete 
it;  and  the  respondent  cannot,  therefore,  be  heard  to  rely  upon 
the  work  not  having  been  completed  by  the  appellant.  Hunt 
is  not  objecting  to  the  claim  as  against  him;  and,  that  being  the 
case,  there  is  no  reason  why  the  respondent  should  be  at  liberty 
to  do  so. 

The  appellant’s  claim  and  lien  will,  of  course,  be  limited  to 
the  value  of  the  work  done,  calculated  according  to  the  contract 
price. 

I would  allow  the  appeal  with  costs,  reverse  the  judgment  as 
to  the  claim  of  the  appellant,  and  substitute  for  it  a judgment 
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declaring  the  rights  of  the  parties  as  I have  found  them  to  be,  with 
all  necessary  provisions  for  the  realisation  of  the  lien. 

The  appellant’s  costs  of  the  proceedings  in  the  Court  below 
of  and  incidental  to  the  contestation  of  its  claim  there  should  be 
paid  by  the  respondent. 
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Meredith,  C.J.O. 


Re  Township  of  Gosfield  South  and  Township  of  Gosfield  1917 

North-  March  5. 


Municipal  Corporations — Drainage — New  Drain  Following  Course  of  Old  one 
— Variation  of  Assessments — Municipal  Drainage  Act,  R.S.O.  1914,  ch. 
198,  secs.  3,  75,  77 — Amendment  to  sec.  75  by  6 Geo.  V.  ch.  45,  sec.  5. 


Under  the  Municipal  Drainage  Act,  R.S.O.  1914,  ch.  198,  the  construction 
of  a drain  may  be  authorised  even  though  it  follows  in  the  main  the  course 
of  an  existing  drain:  there  is  no  reason  for  limiting  the  comprehensive 
words  of  sec.  3. 

Section  77  was  designed  to  afford  an  alternative  mode  of  effecting  the  improve- 
ment of  an  existing  drain,  and  to  dispense,  in  the  cases  with  which  it  deals, 
with  the  necessity  of  the  petition  for  which  sec.  3 provides.  There  is  nothing 
in  sec.  77  which  excludes  the  right  to  proceed  under  sec.  3. 

Where  an  existing  drain  is  made  use  of  for  the  purpose  of  a new  drainage 
work,  the  value  of  it  should  be  credited  to  the  persons  who  had  been  assessed 
for  it  in  the  proportions  in  which  they  were  assessed. 

In  this  case  what  was  sought  was  not  a variation  of  the  assessments.  If 
such  a variation  were  desired,  the  proceeding  to  obtain  it  would  be  under 
sec.  75;  and  in  a case  in  which  a petition  was  presented  to  a municipal 
council  after  the  change  in  that  section  by  6 Geo.  V.  ch.  43,  sec.  5,  the 
permission  of  the  Drainage  Referee  would  be  a pre-requisite. 

Township  of  Dover  v.  Township  of  Chatham  (1909),  15  O.W.R.  156,  1 O.W.N. 
327,  and  Gibson  v.  West  Luther  (1911),  20  O.W.R.  405,  distinguished. 

Judgment  of  the  Drainage  Referee  affirmed. 


An  appeal  by  the  Corporation  of  the  Township  of  Gosfield 
South  and  certain  land-owners  from  a judgment  of  the  Drainage 
Referee  affirming  the  report  of  Alexander  Baird,  an  Ontario  land 
surveyor,  recommending  the  construction  of  a drain  commencing 
at  and  forming  a junction  with  what  was  known  as  old  No.  5 
drain  in  the  township  of  Gosfield  North,  and  extending  westerly 
along  the  town-line  to  the  middle  branch  of  an  existing  drain 
called  No.  47. 

The  following  provisions  of  the  Municipal  Drainage  Act, 
R.S.O.  1914,  ch.  198,  are  applicable  to  the  questions  raised  by  the 
appeal : — 
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Section  3. — (1)  Upon  the  petition  of  the  majority  in  number  of 
. . . the  owners  of  the  lands  to  be  benefited  in  any  area  as 

described  in  such  petition  within  any  township  ...  to  the 
municipal  council  thereof,  for  the  drainage  of  the  area  as  described 
in  the  petition  by  means  of  drainage  work,  that  is  to  say,  the 
construction  of  a drain  or  drains,  the  deepening,  straightening, 
widening,  clearing  of  obstructions,  or  otherwise  improving  of  any 
stream,  creek  or  watercourse,  the  lowering  of  the  waters  of  any 
lake  or  pond,  or  by  any  or  all  of  such  means  as  may  be  set  forth  in 
the  petition,  the  council  may  procure  an  . . . Ontario  land 

surveyor  to  make  an  examination  of  the  area  to  be  drained,  the 
stream,  creek,  or  watercourse  to  be  deepened,  straightened, 
widened,  cleared  of  obstructions  or  otherwise  improved,  or  the  lake 
or  pond,  the  waters  of  which  are  to  be  lowered,  according  to  the 
prayer  of  the  petition,  and  to  prepare  a report,  plans,  specifications 
and  estimates  of  the  drainage  work,  and  to  make  an  assessment  of 
the  lands  and  roads  within  said  area  to  be  benefited  and  of  any 
other  lands  and  roads  liable  to  be  assessed  as  hereinafter  provided, 
stating  as  nearly  as  may  be,  in  his  opinion,  the  proportion  of  the 
cost  of  the  work  to  be  paid  by  every  road  and  lot  or  portion  of 
lot  for  benefit,  and  for  outlet  liability  and  relief  from  injuring 
liability.  . . . 

Section  75  (1),  as  substituted  by  6 Geo.  V.  ch.  43,  sec.  5:  (1) 
The  council  of  any  municipality,  liable  for  contribution  to  a drain- 
age work  in  connection  with  which  conditions  have  changed  or 
circumstances  have  arisen  such  as  to  justify  a variation  of  the  orig- 
inal assessment  in  respect  of  the  drainage  work,  may  apply  to  the 
Referee  upon  an  application,  of  which  notice  has  been  given  to 
the  head  of  every  other  municipality  interested,  for  permission 
to  procure  the  report  of  an  engineer  or  surveyor  varying  such 
original  assessment,  and  in  the  event  of  such  permission  being- 
given  such  council  may  procure  the  report  of  an  engineer  or  sur- 
veyor as  aforesaid,  and  pass  a by-law  adopting  the  same,  but  in 
case  all  the  lands  and  roads  assessed  or  intended  to  be  assessed  lie 
within  the  limits  of  one  municipality,  the  council  of  such  munici- 
pality may  procure  and  adopt  such  report  without  such  permis- 
sion. 

Section  77  (1),  as  amended  by  6 Geo.  V.  ch.  43,  sec.  6:  (1) 
Wherever,  for  the  better  maintenance  of  any  drainage  work  con- 
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structed  under  the  provisions  of  this  Act  or  any  Act  respecting 
drainage  by  local  assessment,  or  to  prevent  damage  to  any  lands 
or  roads,  it  is  deemed  expedient  to  change  the  course  of  such 
drainage  work,  or  make  a new  outlet  for  the  whole  or  any  part 
of  the  work,  or  to  construct  a tile  drain  under  the  bed  of  the  whole 
or  any  portion  of  such  drainage  work  as  ancillary  thereto,  or  other- 
wise improve,  extend,  or  alter  the  work,  or  to  cover  the  whole 
or  any  part  of  it,  the  council  of  the  municipality  or  of  any  of  the 
municipalities  whose  duty  it  is  to  maintain  such  drainage  work, 
may,  without  the  petition  required  by  section  3,  but  on  the  report 
of  an  engineer  or  surveyor  appointed  by  them  to  examine  and 
report  on  the  same,  undertake  and  complete  the  change  of  course, 
new  outlet,  improvement,  extension,  alteration,  or  covering 
specified  in  the  report,  and  the  engineer  or  surveyor  shall  for  such 
change  of  course,  new  outlet,  tile  drain,  improvement,  extension, 
alteration  or  covering,  have  all  the  powers  to  assess  and  charge 
lands  and  roads  in  any  way  liable  to  assessment  under  this  Act  for 
the  expense  thereof  in  the  same  manner,  and  to  the  same  extent, 
by  the  same  proceedings  and  subject  to  the  same  rights  of  appeal 
as  are  provided  with  regard  to  any  drainage  work  constructed 
under  the  provisions  of  this  Act. 
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February  8.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

J.  H.  Rodd,  for  the  appellants,  argued  that  under  6 Geo.  V. 
ch.  43,  sec.  5,  repealing  sub-sec.  1 of  sec.  75  of  the  Municipal 
Drainage  Act,  R.S.O.  ch.  198,  and  substituting  a new  sub-section, 
there  was  only  one  way  in  which  the  original  assessment  could  be 
varied  as  had  been  done  in  this  case,  and  that  had  not  been  fol- 
lowed. It  must  first  be  determined  what  is  required  to  repair  the 
existing  drain,  and  then  what  is  required  for  the  englargement. 
All  the  steps  that  had  been  taken  were  wrong.  He  referred  to 
Township  of  Chatham  v.  Township  of  Dover  (1904),  8 O.L.R.  132; 
Gibson  v.  West  Luther  (1911),  20  O.W.R.  405;  Township  of  Dover 
v.  Township  of  Chatham  (1909),  15  O.W.R.  156,  1 O.W.N.  327; 
McLaughlin  v.  Township  of  Plympton  (1911),  18  O.W.R,  417, 
2 O.W.N.  845. 

R.  L.  Brackin,  for  the  respondents,  argued  that  the  findings  of 
the  Referee  were  justified  by  the  evidence,  and  that  the  work  was 
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properly  treated  by  him  as  a new  work,  not  as  the  repair  of  an  old 
work. 

Rodd,  in  reply,  referred  to  Re  Township  of  Orford  and  Town- 
ship of  Aldborough  (1912),  27  O.L.R.  107. 

March  5.  The  judgment  of  the  Court  was  read  by  Meredith, 
C.  J.  0.:  — This  is  an  appeal  by  the  Corporation  of  the 
Township  of  Gosfield  South  and  certain  land-owners  from  the  judg- 
ment of  the  Drainage  Referee,  dated  the  24th  November,  1916. 

The  proceedings  taken  by  the  council  of  the  respondent  cor- 
poration were  founded  upon  a petition  by  certain  land-owners 
requesting  that  “the  area  of  land  within  the  said  township” 
(i.e.,  Gosfield  North)  “and  being  described  as  follows,  that  is  to 
say,  the  lots  264,  265,  266,  and  part  of  the  north  half  of  lot  267, 
and  the  south-east  quarter  of  lot  267  south  of  Talbot  road,  lots 
7,  8,  9,  10  and  gores  11  and  12  in  the  6th  concession  of  said  town- 
ship, may  be  drained  by  means  of  a drain  on  the  6th  concession 
road  from  the  road  drain  south  of  Talbot  road  lots  west  to  the  centre 
branch  of  old  No.  47.” 

This  petition  is  dated  the  8th  April,  1916,  but  when  it  was 
received  by  the  council  does  not  appear. 

The  clerk  of  the  municipality  instructed  Mr.  Alexander  Baird, 
an  Ontario  land  surveyor,  to  report  upon  the  petition,  which  he 
did  on  the  23rd  June  following. 

In  his  report  Mr.  Baird  states  that  “to  give  relief  from  flooding 
and  to  enable  the  proper  use  and  efficient  drainage  of  the  lands  de- 
scribed in  the  petition  and  other  lands  in  its  vicinity”  a drain 
commencing  at  and  forming  a junction  with  what  is  known  as  old 
No.  5 drain  in  the  township  of  Gosfield  North,  and  extending 
westerly  along  the  town-line  to  the  middle  branch  of  an  existing 
drain  called  No.  47,  which  runs  along  the  road  allowance  between 
lots  6 and  7,  was  much  required,  and  he  strongly  recommended  its 
construction. 

The  drain  the  eonstruction  of  which  Mr.  Baird  recommended 
follows,  in  the  main,  the  course  of  an  existing  drain  which  had  been 
constructed  under  the  provisions  of  the  Municipal  Drainage  Act, 
departing  from  its  course  only  for  the  purpose  of  connecting  it  at 
its  easterly  end  with  another  drain,  which  had  also  been  con- 
structed under  the  same  Act. 
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The  appellants  take  the  position  that  it  was  not  competent  for 
Mr.  Baird  to  make  use  of  the  existing  drain  as  part  of  the  drain 
the  construction  of  which  he  recommended,  or,  as  it  was  termed  in 
the  argument,  to  “absorb  it;”  and  that,  even  if  it  were  competent 
for  him  to  do  this,  the  proceedings  should  have  been  taken  under 
sec.  77  of  the  Municipal  Drainage  Act,  R.S.O.  1914,  ch.  198; 
that  what  the  engineer  has  recommended  to  be  done  is  what  that 
section  provides  may  be  done;  and  that  the  engineer  acted  without 
jurisdiction  because  he  was  not  appointed  by  the  council  to  ex- 
amine and  report  upon  the  existing  drain,  and  because,  by  sec.  5 
of  6 Geo.  V.  ch.  43,  the  permission  of  the  Drainage  Referee  was 
necessary  to  authorise  any  change  to  be  made  in  the  assessments 
in  respect  qf  the  existing  drains,  and  what  the  engineer  has  done  is 
to  change  these  assessments  without  the  requisite  permission  having 
been  obtained. 

I see  no  reason  why  the  construction  of  a drain  may  not  be 
authorised,  even  though  it  follows  in  the  main  the  course  of  an 
existing  drain.  If  it  were  otherwise,  the  existence  of  a small  and 
shallow  drain  which  answered  the  purpose  for  which  it  was  origin- 
ally constructed,  but,  owing  to  changed  conditions,  had  become 
wholly  inadequate,  would,  or  at  all  events  might,  altogether 
prevent  the  construction  in  the  most  convenient  position  of  a 
larger  drain.  And,  indeed,  if  such  were  the  law,  the  adoption 
of  a more  comprehensive  scheme  of  drainage,  for  which  the  use 
of  what  was  occupied  by  the  existing  drain  was  essential,  would 
be  impossible.  I see  no  reason  for  so  limiting  the  comprehensive 
words  of  sec.  3,  under  which  the  respondents  have  proceeded, 
or  why  the  work,  the  construction  of  which  the  engineer  has 
recommended,  is  not  a “ drainage  work”  within  the  meaning  of 
that  section. 

In  my  opinion,  sec.  77  was  designed  to  afford  an  alternative 
mode  of  effecting  the  improvement  of  an  existing  drain,  and  to 
dispense,  in  the  cases  with  which  the  section  deals,  with  the 
necessity  of  the  petition  for  which  sec.  3 provides.  The  reason- 
ableness of  such  a provision  and  the  necessity  for  it  are  obvious. 
The  result  of  the  existence  of  the  conditions  mentioned  in  sec. 
77  might  injuriously  affect  only  a few  of  the  persons  who  were 
charged  with  the  cost  of  the  construction  and  maintenance  of  the 
drain,  and  in  such  a case  it  would  not  be  likely  that  a majority  of 
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them  could  be  got  to  petition  for  the  needed  improvement.  See 
as  to  this  the  observations  of  Garrow,  J.A.,  in  Township  of  Dover 
v.  Township  of  Chatham , 15  O.W.R.  156,  161.  However  that 
may  be,  there  is  nothing  in  sec.  77  which,  in  my  opinion,  ex- 
cludes the  right  to  proceed  under  sec.  3. 

Nor  does  this  view  of  the  law  work  any  injustice.  If  an 
existing  drain  isunade  use  of  for  the  purpose  of  the  new  work,  the 
value  of  it  would,  of  course,  be  credited  to  the  persons  assessed 
for  it  in  the  proportions  in  which  they  were  assessed. 


None  of  the  cases  referred  to  by  counsel  for  the  appellants 
supports  the  proposition  for  which  he  contended,  viz.,  that  the 
proceeding  should  have  been  taken  under  sec.  77. 

It  may  be  conceded  that,  if  what  is  desired  is  simply  a varia- 
tion in  the  amount  of  the  assessments  that  were  originally  made, 
the  proceeding  to  obtain  it  should  be  taken  under  sec.  75,  and  in 
accordance  with  its  provisions,  and  that  where  sec.  5 of  6 Geo.  V. 
ch.  43  applies,  the  permission  of  the  Drainage  Referee  is  a pre- 
requisite; but  that  is  not  this  case.  What  is  sought  is  not  a varia- 
tion of  the  assessments;  and,  as  I understand  the  evidence  and  the 
Referee’s  reasons  for  his  judgment,  none  has  been  made. 

I say  “ where  sec.  5 applies,”  because,  in  my  judgment,  if  the 
petition  was  received  by  the  council  before  the  27th  April,  1916, 
that  section  has  no  application;  and,  for  all  that  appears,  it  was 
received  before  that  day. 

All  that  was  decided  in  the  Dover  and  Chatham  case,  supra, 
was  that,  in  the  circumstances  of  that  case,  what  was  proposed 
to  be  done  might  be  done  under  sec.  75,  and  that  a petition  was 
not  necessary. 

All  that  was  decided  by  the  Referee  in  Gibson  v.  West  Luther, 
20  O.W.R.  405,  was  that  sec.  77  did  not  apply  to  a scheme 
altogether  different  from  the  original  scheme — and  to  that  extent 
is  perhaps  against  the  appellants’  contention — and  that  there  was 
no  power  under  that  section  to  alter  the  fixed  proportions  of  the 
original  assessment. 

It  was  also  argued  that  the  engineer  had  in  this  case  in  effect 
varied  the  original  assessments;  but  that  is  not  borne  out  by  the 
evidence.  What  he  did  was  to  allow  $1,500  as  the  value  of  the 
existing  drain,  and  his  intention  was  to  allow  for  this  to  the  per- 
sons who  had  been  assessed  for  the  cost  of  its  construction;  but, 
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in  the  view  of  the  Referee,  he  had  made  an  error  in  his  calcula- 
tions, and  the  error  was  corrected  by  the  Referee. 

There  remains  to  be  considered  the  question  whether  the 
agreement  between  the  two  corporations  was  a bar  to  the  assess- 
ment upon  the  lands  in  South  Gosfield  of  any  part  of  the  cost 
of  the  works.  As  to  this  I entirely  agree  with  the  view  of  the 
Referee  that  there  is  nothing  in  the  agreement  which  goes  that 
far,  even  if  the  Corporation  of  the  Township  of  Gosfield  North 
could  effectually  tie  its  hands  in  the  way  it  is  argued  it  has  done, 
which  I gravely  doubt. 

I would  dismiss  the  appeal  with  costs. 


[APPELLATE  DIVISION.] 
Warwick  v.  Sheppard. 


Mechanics'  Liens — Claim'of  Mortgagees — Claims  of  Lien-holders — Priority — 
Dates  of  Registration — Increased  Selling  Value — Mechanics  and  Wage- 
Earners  Lien  Act,  R.S.O.  1914,  ch.  14-0,  secs.  8,  14 — Parties — Purchaser 
from  Mortgagees  'pendente  Lite — Personal  Orders  for  Payment. 

Under  the  Mechanics  and  Wage-Earners  Lien  Act,  R.S.O.  1914,  ch.  140, 
liens  had,  in  June  and  July,  1914,  arisen  by  the  doing  of  work  and  delivery 
of  materials  upon  land  subject  to  a mortgage  made  in  March,  1914,  and 
registered  on  the  1st  April,  1914.  The  mortgage  was  for  $50,000;  about 
$7,000  was  advanced  early  in  May,  1914,  to  pay  off  a prior  mortgage, 
and  further  advances  were  made  in  the  same  month  to  the  extent  of  about 
$20,000.  The  balance  of  the  $50,000  was  advanced  after  the  liens  had 
arisen,  but  before  they  were  registered: — 

Held,  that,  as  there  was  between  June  and  July,  1914,  and  the  earliest  regis- 
tration of  any  of  the  liens,  a period  in  which  written  notice  or  registration 
of  the  liens  could  have  been  but  was  not  given  or  effected,  the  advances 
under  the  mortgage  had  priority,  and  the  liens  were  postponed  to  the 
$50,000  mortgage  to  its  full  extent. 

Sterling  Lumber  Co.  v.  Jones  (1916),  36  O.L.R.  153,  and  Charters  v.  McCracken 
(1916),  36  O.L.R.  260,  followed. 

Held,  also,  that  the  lien-holders  were  not  entitled,  under  sec.  8 of  the  Act, 
to  priority  over  the  mortgage  in  respect  of  the  increased  selling  value 
created  by  their  work  and  materials.  As  the  $50,000  mortgage  gained 
priority  to  the  liens  upon  both  the  land  and  the  improvements,  for  the 
advances  made,  it  was  impossible  to  take  that  priority  away  by  shewing 
that  the  latter  increased  the  selling  value.  The  foundation  for  that  was 
gone  when  the  improvements  were,  to  their  full  value,  subject  to  the 
prior  charge  created  by  sec.  14. 

Where  individual  work  can  increase  selling  value  only  when  taken  in  connec- 
tion with  other  work  necessary  for  the  completion  of  the  entire  improve- 
ment, separate  assessments  of  increased  selling  value  cannot  be  made. 

Cook  v.  Koldoffsky  (1916),  35  O.L.R.  555,  followed. 

Held,  also,  that  personal  orders  for  payment  could  not  be  made  against  the 
mortgagees  and  the  owner;  and  the  latter,  who  acquired  her  status  pendente 
lite  as  purchaser  from  the  mortgagees,  need  not  have  been  added  as  a 
party. 
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Appeal  by  mortgagees  from  the  judgment  of  Mr.  J.  A.  C. 
Cameron,  an  Official  Referee,  in  a mechanic’s  lien  action,  declaring 
that  certain  lien-holders  had  priority,  to  the  extent  of  their  liens, 
on  the  increased  selling  value  of  the  land  covered  by  the  mort- 
gage and  liens,  over  the  mortgagees. 

The  following  provisions  of  the  Mechanics  and  Wage-Earners 
Lien  Act,  R.S.O.  1914,  ch.  140;,  are  applicable  to  the  points  raised 
upon  the  appeal: — 

8. — (1)  The  lien  shall  attach  upon  the  estate  or  interest  of 
the  owner  in  the  property  mentioned  in  section  6. 

(2)  Where  the  estate  or  interest  upon  which  the  lien  attaches 
is  leasehold  the  fee  simple  may  also,  with  the  consent  of  the  owner 
thereof,  be  subject  to  the  lien,  provided  that  such  consent  is 
testified  by  the  signature  .of  the  owner  upon  the  claim  of  lien  at 
the  time  of  registering  thereof,  verified  by  affidavit. 

(3)  Where  the  land  upon  or  in  respect  of  which  any  work  or 
service  is  performed,  or  materials  are  placed  or  furnished  to  be 
used,  is  incumbered  by  a prior  mortgage  or  other  charge,  and  the 
selling  value  of  the  land  is  increased  by  the  work  or  service,  or 
by  the  furnishing  or  placing  of  the  materials,  the  lien  shall  attach 
upon  such  increased  value  in  priority  to  the  mortgage  or  other 
charge. 

14. — (1)  The  lien  shall  have  priority  over  all  judgments, 
executions,  assignments,  attachments,  garnishments,  and  receiving 
orders  recovered,  issued  or  made  after  such  lien  arises,  and  over 
all  payments  or  advances  made  on  account  of  any  conveyance  or 
mortgage  after  notice  in  writing  of  such  lien  to  the  person  making 
such  payments  or  after  registration  of  a claim  for  such  lien  as 
hereinafter  provided. 

(2)  Where  there  is  an  agreement  for  the  purchase  of  land,  and 
the  purchase-money  or  part  thereof  is  unpaid,  and  no  conveyance 
has  been  made  to  the  purchaser,  he  shall,  for  the  purposes  of  this 
Act,  be  deemed  a mortgagor  and  the  seller  a mortgagee. 

(3)  Except  where  it  is  otherwise  provided  by  this  Act  no  person 
entitled  to  a lien  on  any  property  or  money  shall  be  entitled  to 
any  priority  or  preference  over  another  person  of  the  same  class 
entitled  to  a lien  on  such  property  or  money,  and  each  class  of 
lien-holders  shall  rank  pari  passu  for  their  several  amounts,  and 
the  proceeds  of  any  sale  shall  be  distributed  among  them  pro 
rata  according  to  their  several  classes  and  rights. 
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January  24  and  25.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

B.  N.  Davis,  for  the  appellants  and  the  owner  (purchaser 
from  the  mortgagees),  referred  to  Locke  v.  Locke  (1896),  32 
C.L.J.  332;  Cook  v.  Koldoffsky  (1916)  35  O.L.R.  555.  The 
Referee  had  given  a personal  judgment  against  the  mortgagees 
and  the  purchaser,  which  he  should  not  have  done. 

A.  L.  Fleming,  for  a lien-holder,  argued  that  value  was  an 
affair  of  the  mind,  and  that  price  should  not  be  confused  with 
selling  value.  He  referred  to  the  Cook  case,  supra,  and  to  Bank 
of  Montreal  v.  Haffner  (1882),  3 O.R.  183,  189,  which  was  reversed 
{Bank  of  Montreal  v.  Haffner  (1884),  10  A.R.  592)  on  appeal, 
but  not  on  the  point  in  question  here. 

G.  H.  Shaver,  for  lien-holders  who  were  door-makers,  argued 
that  a distinction  should  be  made  in  favour  of  such  lien-holders, 
whose  work  was  undoubtedly  necessary,  as  against  the  furnishers 
of  articles  of  a merely  decorative  nature. 

W.  H.  Wallbridge  and  T.  H.  Barton,  for  other  lien-holders. 

March  5.  Hodgins,  J.A.: — Appeal  by  mortgagees  from  the 
judgment  of  J.  A.  C.  Cameron,  an  Official  Referee,  in  a mechanic’s 
lien  action,  declaring  certain  lien-holders  to  have  priority  on  the 
increased  selling  value  over  the  mortgagees,  to  the  extent  of  their 
liens. 

The  judgment  is  dated  on  the  28th  November,  1916,  and 
declares  that  the  selling  value  of  the  lands  in  question  has  been 
increased  by  the  work  done  by  four  lien-holders.  Their  liens 
are  allowed  at  $3,935.66,  and  opposite  each  lien-holder’s  name  is 
the  amount  by  which  the  selling  value  attributable  to  the  work 
done  by  him  has  been  increased.  The  judgment  also  finds  that 
the  mortgagees  are  prior  to  the  liens  to  the  extent  of  $7,462.62,  the 
amount  of  a mortgage  existing  before  the  work  began,  which  the 
mortgagees  paid  off  on  the  4th  May,  1914,  and  that  the  mortgagees 
have  sold  the  property  for  an  amount  which  on  the  argument 
was  stated  to  be  $45,942,  the  purchaser  agreeing  to  take  the  prop- 
erty “subject  to  the  payment  of  any  claims  arising  between  the 
vendors  and  the  holders  of  any  liens  on  the  property  which  may 
be  declared  by  the  Court  to  rank  in  priority  to  the  mortgage- 
claim  of  the  said  vendors,  either  as  to  increased  selling  value 
or  otherwise.” 
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There  is  also  included  in  the  judgment  an  order  against  the 
mortgagees  to  pay  the  amount  of  the  liens,  and  likewise  against 
the  purchaser,  in  case  the  mortgagees  do  not  pay. 

If  the  lien-holders  are  not  paid  off,  a sale  is  ordered,  the  pur- 
chaser having  been  added  as  a party.  The  appeal  is  against  the 
personal  orders  to  pay,  and  also  and  chiefly  against  the  priority 
given  upon  increased  value,  the  amount  of  which  and  its  proof 
are  also  contested.  It  is  also  contended  that  the  mortgage  on 
the  property  has  priority  to  its  full  extent  under  sec.  14  of  the 
Mechanics  and  Wage-Earners  Lien  Act,  and  that  the  mortgage 
of  $7,462.62  is  merged  in  the  present  security,  so  that  there  is  no 
part  of  it  which  can  be  treated  as  a prior  mortgage  under  sec. 
8,  and  that,  therefore,  no  priority  upon  increased  selling  value 
can  be  given.  Another  argument  is  that  the  $7,462.62  was  not  in 
fact  paid  out  of  the  mortgage-moneys,  but  out  of  amounts  ad- 
vanced upon  collaterals  pledged  when  the  mortgage  was  given. 
This  last  is  not  proved. 

The  appeal  must  succeed  as  to  the  personal  orders  for  payment 
against  the  mortgagees  and  owners,  as  such  orders  are  not  war- 
ranted. The  purchaser,  who  acquired  her  status  pendente  lite, 
need  not  have  been  added  as  a party. 

The  liens  which  are  involved  in  this  appeal  are  for  balances 
on  individual  contracts  or  orders,  the  major  portion  of  the  price 
represented  by  these  contracts  or  orders  having  been  paid  as  the 
work  progressed. 

The  liens  are  all  in  respect  of  work  done  after  the  19th  Feb- 
ruary, 1915,  but  their  inception  dates  back  to  June  and  July 
of  1914.  They  were  registered  on  the  29th  April,  1915,  2nd 
June,  1915,  3rd  May,  1915,  and  28th  August,  1915. 

The  mortgage  for  $50,000  is  dated  the  24th  March,  1914,  and 
was  registered  on  the  1st  April,  1914. 

In  addition  to  the  $7,462.62  advanced  on  this  mortgage  on 
the  4th  May,  1914,  there  were  paid  out  on  account  sums  amounting 
to  $20,537.33  up  to  and  including  the  22nd  May,  1914;  so  that, 
to  the  extent  of  $27,999.95,  there  is  no  doubt  of  the  priority  of  the 
$50,000  mortgage.  After  the  liens  had  arisen  by  the  doing  of 
work  and  delivery  of  materials,  i.e.,  in  June  and  July,  1914,  but 
were  unregistered,  the  balance  of  the  moneys  was  advanced  on 
the  mortgage  between  the  8th  December,  1914,  and  the  26th 
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January,  1915,  on  which  last-mentioned  date  the  final  payment 
was  made.  There  was,  therefore,  between  June  and  July,  1914, 
and  the  earliest  registration  of  any  of  the  liens  now  in  question , a 
period  in  which  written  notice  or  registration  of  the  liens  could 
have  taken  place,  in  default  of  which  advances  under  the  mort- 
gage would  have  priority:  Sterling  Lumber  Co.  v.  Jones  (1916), 
36  O.L.R.  153;  Charters  v.  McCracken  (1916),  ib.  260. 

The  result  of  these  cases  is  to  postpone  these  liefis  to  the 
$50,000  mortgage  to  its  full  extent. 

But  it  is  said  that  the  $7,462.62  is  a prior  mortgage,  or  that  in 
any  case  the  $50,000  mortgage,  to  the  extent  of  $27,999.95,  can 
be  so  described;  and  that,  as  the  liens  represent  work  done  after 
the  26th  January,  1915,  sec.  8 applies,  and  these  lien-holders  can 
claim  priority  upon  increased  selling  value. 

Assuming  that  the  $7,462.62  is  or  was  a prior  mortgage  within 
sec.  8,  or  that  the  $50,000  mortgage,  to  the  extent  mentioned, 
might  be  so  treated,  yet,  as  pointed  out  in  Cook  v.  Koldoffsky,  35 
O.L.R.  555,  where,  as  here,  one  is  dealing  with  competing  priori- 
ties upon  the  whole  property,  both  land  and  improvements,  by 
virtue  either  of  liens  or  mortgage-advances,  there  is  nothing  left 
outside  the  charge  secured  by  one  or  the  other  upon  which  to 
found  increased  selling  value.  That  only  arises  because  there  is 
added  by  the  improvements  themselves  an  element  of  value  in 
addition  to  that  possessed  by  the  land  before  they  were  put  upon 
it.  And,  therefore,  while  they  do  contribute  an  increased  selling 
value  compared  with  the  situation  existing  when  the  mortgage 
represented  by  the  $7,462.62  was  the  sole  incumbrance,  or  when 
total  advances  under  the  $50,000  mortgage  were  completed,  yet, 
as  the  $50,000  mortgage  gained  priority  upon  both  the  land  and 
the  improvements  themselves  for  these  advances,  under  the 
statute,  as  against  the  liens,  it  is  impossible  to  take  that  priority 
away  again  under  the  guise  of  increased  selling  value.  The 
foundation  for  that  is  gone  when  the  improvements  are  themselves, 
to  their  full  value,  subject  to  the  prior  charge  created  by  sec.  14. 
So  that,  treating  the  $7,462.62  as  in  truth  a prior  charge,  the 
$50,000  mortgage,  to  the  extent  of  $42,537.38,  would  have  priority 
to  these  liens.  The  increased  selling  value  of  the  whole  im- 
provements is,  as  evidenced  by  the  sale,  $29,942,  so  that,  even 
if  separable  from  the  improvements  themselves,  there  is  nothing 
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left  for  the  liens.  On  the  other  hand,  to  treat  sec.  8 as  applicable 
to  each  individual  worker  and  supplier  of  material,  and  increased 
selling  value  as  arising  as  the  day’s  or  week’s  W'ork  is  done,  and 
then  to  ascertain  priority  of  each  such  fragment  as  against  pro- 
gressive advances  on  a building  loan,  is  to  propose  an  impossible 
task  and  one  that  is  not  warranted  by  either  the  words  or  the 
intention  of  the  statute. 

The  work  here  is  incapable  of  division  if  the  true  increased 
selling  value  is  to  be  ascertained;  and  it  will  be  so  in  every  case 
where  the  work  and  improvements  represent  some  defined  and 
single  object,  although  composed  of  different  factors. 

It  may  be  different  when  an  owner,  for  instance,  adds  a wing 
to  his  house  and  at  the  same  time  builds  a garage,  or  installs  a 
new  system  of  heating  when  adding  a verandah  to  his  residence. 
In  those  events  the  increased  selling  value  due  to  each  will,  no 
doubt,  be  separable,  but  not  where  the  individual  work  is  no 
improvement  by  itself  unless  all  is  finished,  when  the  combined 
result  then  adds,  by  its  very  completeness,  value  to  the  land  on 
which  it  stands. 

I think  the  result  must  be  that  the  appeal  of  the  mortgagees 
should  be  allowed,  with  one  set  of  costs  to  be  paid  by  the  lien- 
holders in  proportion  to  their  several  amounts.  The  judgment 
of  the  28th  November,  1916,  should  be  set  aside,  and  in  its  place 
there  should  be  substituted  a judgment  declaring  that  the  mort- 
gage for  $50,000  has  priority  over  these  liens. 

Meredith,  C.J.O.,  and  Maclaren  and  Ferguson,  JJ.A., 
concurred. 

Magee,  J.A.,  agreed  in  the  result. 


Appeal  allowed. 
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‘ [IN  CHAMBERS.] 


1917 


Re  Harmston  v.  Woods. 


March  10. 


Division  Courts — Jurisdiction — Trespass  to  Land — “Personal  Actions ” — 
Division  Courts  Act,  R.S.O.  1914,  ch.  63,  sec.  62(1). 

An  action  for  trespass  to  land  is  not  within  the  jurisdiction  of  a Division 
Court. 

The  words  “personal  actions”  in  sec.  62(1)  of  the  Division  Courts  Act, 
R.S.O.  1914,  ch.  63,  do  not  include  an  action  for  trespass  to  land. 

Decision  of  Anglin,  J.,  in  Neely  v.  Parry  Sound  River  Improvement  Co.  (1904), 
8 O.L.R.  128,  followed. 

'&K6W44&*/  V C<  • , 

Motion  by  the  plaintiff  for  a mandamus  to  compel  one  of 
the  Junior  Judges  of  the  County  Court  of  the  County  of  York 
to  hear  and  determine,  in  the  First  Division  Court  of  the  County 
of  York,  a plaint  in  that  Court  for  trespass  to  land — the  title  to 
the  land  not  being  shewn  to  be  in  question. 


March  2.  The  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

J . E.  Lawson,  for  the  plaintiff. 

A.  E.  Knox,  for  the  defendant. 


March  10.  Middleton,  J.: — The  learned  Division  Court 
Judge  dismissed  the  action  for  want  of  jurisdiction,  following 
the  view  of  Mr.  Justice  Anglin  in  Neely  v.  Parry  Sound  River 
Improvement  Co.  (1904),  8 O.L.R.  128,  where  it  is  said:  “An 
action  for  damages  for  trespass  to  land  is  not  a personal  action 
within  the  meaning  of  R.S.O.  1897,  ch.  109,  sec.  64.  The  Division 
Court,  therefore,  could  not  have  tried  this  action.’ ’ 

An  action  for  trespass  to  land  is  undoubtedly  a personal  action, 
when  regard  is  had  to  the  classification  of  actions  as  real,  personal, 
or  mixed;  but  the  question  is,  whether  the  Legislature  used  the 
term  “personal  action”  in  this  sense.  Mr.  Justice  Anglin’s 
view  is,  that  it  did  not. 

The  words  in  question  are  very  flexible  in  meaning.  In 
Termes  De  la  Ley,  “actions  personal”  are  said  to  be  “such  actions 
whereby  a man  claims  debt,  or  other  goods  and  chattels,  or  dam- 
age for  them,  or  damages  for  wrong  done  to  his  person.”  A 
definition  which  shews  that  in  early  days  actions  for  trespass  to 
land  were  not  included. 
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In  Whidden  v.  Jackson  (1891),  18  A.R.  439,  the  Court  of  Appeal 
had  to  determine  whether  the  same  words  in  the  County  Courts 
Act  conferred  jurisdiction  upon  that  Court  to  entertain  an  action 
by  a creditor  for  a declaration  of  his  right  to  rank  against  an 
insolvent  estate  when  his  claim  was  under  $200.  The  majority 
of  the  Court  were  of  opinion  that  the  Court  had  no  jurisdiction. 
Burton,  J.A.,  uses  the  very  words  quoted  from  Rastall  to  define- 
the  meaning  of  the  term  in  question. 

In  Re  McGugan  v.  McGugan  (1890),  21  O.R.  289,  Armour, 
C.J.,  had  before  him  a case  in  which  it  was  suggested  that  the 
County  Courts  had  equitable  jurisdiction  by  reason  of  the 
power  (R.S.0. 1887,  ch.  47,  sec.  19)  to  deal  with  “personal  actions,’7 
the  jurisdiction  in  equity  always  being  personal;  but  he  held 
(p.  294)  that  “the  term  ‘ personal  action’  is  a term  signifying,  as 
used  in  this  statute,  a common  law  action.” 

This  view  as  to  the  flexible  character  of  the  meaning  of  these 
words  is  not  new,  for  in  1841  in  Attorney-General  v.  Lord  Chur  chill  r 
8 M.  & W.  171,  the  question  arose  whether  an  information  for 
intrusion  was  within  the  King’s  perogative  which  entitled  him 
to  try  his  “personal  actions”  where  he  pleased.  The  question 
was  most  elaborately  argued,  and  Parke,  B.,  in  delivering  judg- 
ment, said  (p.  192):  “The  only  point  is,  in  what  sense  the  word 
personal  is  there  used.  It  is  capable  of  two  different  senses- 
Actions  may  be  personal,  as  contradistinguished  from  real  and 
mixed  ...  In  this  sense  of  the  word  ‘personal,’  there  appears 
to  be  no  question,  but  that  an  information  of  intrusion  is  a per- 
sonal action  . . . But  the  word  ‘ personal ’ may  mean  such 

actions  as  are  for  the  recovery  of  debts  or  damages  to  the  person 
or  personal  effects;  and  in  this  sense  of  the  word,  a writ  of  in- 
trusion is  not  a personal  action.” 

The  only  safe  guide  to  the  sense  in  which  the  word  is  used  is. 
the  language  of  the  statutes,  and  the  key  is,  I think,  found  in 
the  County  Courts  Act. 

County  Courts  have  jurisdiction  in  contract  up  to  $800;  in 
personal  actions  (subject  to  some  exceptions)  up  to  $500;  and  in 
actions  for  trespass  or  injury  to  land  where  the  sum  claimed 
does  not  exceed  $500,  unless  the  title  to  land  is  in  question, 
where  there  is  no  jurisdiction  if  the  value  of  the  land  exceeds 
$500.  (See  the  County  Courts  Act,  R.S.O.  1914,  ch.  59,  sec. 
22(1)). 
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In  the  earlier  County  Courts  Act  (R.S.O.  1897,  ch.  55,  sec. 
23(8)),  this  read:  “ In  actions  for  the  recovery  of  or  for  trespass 
or  injury  to  land  where  the  value  of  the  land  does  not  exceed 
$200.” 

The  statute  conferring  jurisdiction  upon  the  Division  Courts 
is  in  pari  materia.  There  jurisdiction  is  conferred  in  contract  to 
SI 00;  in  personal  actions  to  S60;  and  no  mention  is  made  Of  any 
jurisdiction  in  actions  for  trespass  to  land:  Division  Courts  Act, 
R.S.O.  1914,  ch.  63,  sec.  62(1). 

From  this  I conclude,  as  Mr.  Justice  Anglin  has  done,  that  the 
term  “personal  action”  is  used  in  a narrow  sense,  and  does  not 
include  either  actions  on  “contracts,”  in  which  jurisdiction  is 
specially  conferred,  or  “trespass  to  land,”  in  which  a limited 
jurisdiction  is  conferred  upon  the  County  Courts  but  not  upon 
the  Division  Courts. 

It  would  be  very  singular  if  (in  1897)  a County  Court  could 
not  entertain  an  action  for  $50  damages  to  land  worth  over 
$200,  while  the  Division  Court  could.  Such  an  intention  could 
hardly  be  imputed  to  the  Legislature. 

I am  content  to  accept  without  question  the  decision  of  Mr. 
Justice  Anglin — indeed  I am  bound  to  do  so.  I cannot  regard 
what  he  said  as  a dictum  merely;  and,  if  I am  right,  the  affirm- 
ance by  a Divisional  Court  gives  the  decision  greater  weight.  I 
cannot  think  that  the  decision  would  have  been  affirmed  without 
reasons  being  given  if  the  Court  had  any  doubt  as  to  the  accuracy 
of  his  view  upon  the  matter  in  hand. 

There  are  some  cases  that  appear  to  be  in  conflict  with  this 
view;  but,  when  they  are  looked  at  closely,  in  none  of  them  is  this 
question  discussed.  In  some  the  action  seems  to  have  been  for 
trespass  to  goods  rather  than  for  trespass  to  land.  In  the  ma- 
jority the  decisions  seem  to  have  centred  upon  the  point  whether 
the  jurisdiction  of  the  Court  was  ousted  by  reason  of  the  title  to  land 
having  been  brought  into  question.  In  none  of  them  can  I find 
any  trace  of  the  precise  question  now  discussed  having  been 
presented  for  consideration. 

In  Seabrook  v.  Young  (1887),  14  A.R.  97,  the  action  was  in  a 
County  Court.  The  pleadings  put  the  title  to  land  in  issue,  and 
the  effect  was  to  oust  the  jurisdiction. 

In  Hawkes  v.  Richardson  (1852),  9 U.C.R.  229,  the  question 
mainly  discussed  was  the  plaintiff’s  right  to  greater  costs  than 
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damages,  under  22  & 23  Car.  II.  ch.  9.  The  plaintiff  had  recovered 
£1  on  a claim  for  £100.  The  holding  was  that  the  statute  did 
not,  in  view  of  binding  decisions,  apply  to  the  case;  but,  the 
recovery  being  for  an  amount  within  the  jurisdiction  of  the  District 
Courts  (Division  Courts  had  not  then  been  established),  the 
plaintiff  could  have  only  District  Court  costs.  The  verdict  being 
general,  it  was  impossible  to  say  whether  it  was  rendered  in  respect 
to  the  taking  of  goods  or  in  respect  of  trespass  to  the  freehold, 
both  being  alleged.  It  apparently  was  thought  necessary  for 
the  plaintiff  to  obtain  a certificate  from  the  Judge  when  the 
situation  was  ambiguous. 

The  District  Courts  had  jurisdiction  in  tort  when  the  tort 
concerned  personal  chattels  not  exceeding  £15  (2  Geo.  IV.  ch.  2), 
so  no  light  is  thrown  on  the  controversy. 

Ball  v.  Grand  Trunk  R.W.  Co.  (1866),  16  U.C.C.P.  252,  and 
Stewart  v.  Jarvis  (1868),  27  U.C.R.  467,  were  County  Court  cases, 
and  the  question  was  whether  jurisdiction  was  ousted  by  the  title 
to  lands  being  brought  into  question. 

In  the  alternative,  I am  asked  to  transfer  the  action  from  the 
Division  Court  to  the  Supreme  Court.  I cannot  see  any  reason 
why  the  plaintiff  should  not  seek  his  remedy  in  the  County  Court. 

The  motion  is  dismissed  with  costs,  fixed  at  $15. 

[This  decision  was  overruled  in  McConnell  v*.  McGee  (1917),  12  O.W.N. 
176,  which  case  will  be  reported  in  a later  part  of  this  volume.] 


[IN  CHAMBERS.] 

Rex  v.  Thompson. 

Ontario  Temperance  Act — Conviction  for  Receiving  Order  for  Intoxicating 
Liquor  for  Beverage  Purposes — Evidence — Onus — Findings  of  Magistrate 
— 6 Geo.  V.  ch.  50,  sec.  4® — Interpretation  of — Motion  to  Quash  Conviction — 
Right  to  Certiorari  not  Taken  away — Secs.  72  and  92  ( 1 ) of  Act — Ontario 
Summary  Convictions  Act,  R.S.O.  1914,  ch.  90,  sec.  10 — Jurisdiction  of 
Magistrate — Right  to  Examine  Evidence — Costs. 

Under  sec.  42  of  the  Ontario  Temperance  Act,  6 Geo.  V.  ch.  50,  the  defendant 
was  convicted,  by  a magistrate,  of  unlawfully  receiving  an  order  for  intox- 
icating liquor  for  beverage  purposes.  The  evidence  was,  that  the  defendant 
had  by  letter  ordered  whisky  to  be  sent  to  him  from  Montreal,  after  another 
man  had  given  him  some  money.  The  defendant  swore  that  he  met  the 
other  and  told  him  that  he  was  going  to  order  whisky  for  himself,  where- 
upon the  other  man  gave  him  the  money  and  asked  the  defendant  to  order 
some  for  him  at  the  same  time,  which  the  defendant  did,  merely  as  a friend. 
The  magistrate  found  that  the  defendant  ordered  the  whisky  for  the  other 
man  at  the  other  man’s  request;  that  the  other  man  gave  the  defendant 
money  to  send  for  the  liquor  for  him,  which  the  defendant  did,  bringing  in 
the  liquor  in  his  own  name: — 
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Held,  upon  a motion  to  quash  the  conviction,  that  the  magistrate  had  im- 
pliedly found  that  the  defendant  did  receive  an  order,  and  had  (as  he  might) 
refused  to  credit  that  part  of  the  testimony  of  the  defendant  which  described 
the  transaction  as  a fortuitous,  friendly,  and  non-commercial  one.  The 
onus  of  satisfying  the  magistrate  that  the  transaction  did  not  come  within 
the  statute  was  on  the  defendant,  and  he  had  failed  to  discharge  it. 

Rex  v.  Toyne  (1916),  38  O.L.R.  224,  226,  referred  to. 

(2)  That,  although  sec.  72  of  the  Ontario  Temperance  Act  imports  into  the 
Act  the  provisions  of  the  Summary  Convictions  Act,  R.S.O.  1914,  ch.  90, 
and  sec.  10  of  the  latter  Act  takes  away,  under  certain  conditions,  the  right 
to  certiorari,  yet  sec.  10  is  itself  excluded  by  sec.  92  (1)  of  the  Ontario  Tem- 
perance Act;  and  therefore  there  is  no  statutory  prohibition  against  certiorari 
in  regard  to  a conviction  under  that  Act. 

(3)  That,  there  being  no  prohibition  of  certiorari,  the  Judge,  upon  the  motion 
to  quash  the  conviction,  was  at  liberty  to  examine  the  evidence  to  ascertain 
whether  the  magistrate  had  jurisdiction. 

Regina  v.  Coulson  (No.  2)  (1896),  27  O.R.  59,  and  Rex  v.  Borin  (1913),  29 
•O.L.R.  584,  followed. 

Rex  v.  Berry  (1916),  38  O.L.R.  177,  and  Rex  v.  Cantin  and  Rex  v.  Weber 
(1917),  ante  1,  distinguished. 

(4)  That  the  question  whether  sec.  42  of  the  Act  should  be  interpreted  so 
as  to  include  only  business  transactions  and  the  receiving  of  orders  of  a 
commercial  nature,  did  not  arise. 

(5)  The  magistrate  having  jurisdiction,  and  having,  by  implication,  found 
facts  which  supported  the  conviction,  the  motion  to  quash  should  be  dis- 
missed— but  without  costs,  as  the  case  was  a difficult  one  and  near  the 
border-line. 
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Motion  to  quash  a conviction  of  the  defendant,  by  the  Police 
Magistrate  for  the  District  of  Temiskaming,  for  unlawfully  re- 
ceiving an  order  for  intoxicating  liquor  for  beverage  purposes, 
contrary  to  sec.  42  of  the  Ontario  Temperance  Act,  1916,  6 Geo. 
V.  ch.  50. 

February  20.  The  motion  was  heard  by  Masten,  J.,  in 
Chambers. 

J.  Haverson,  K.C.,  for  the  defendant. 

J.  R.  Cartwright,  K.C.,  for  the  Police  Magistrate. 

March  10.  Masten,  J. : — The  question  is  whether  that  which 
the  defendant  did  comes  within  the  purview  of  sec.  42  of  the  Act, 
which  reads  as  follows:  “ Every  person,  whether  licensed  or  un- 
licensed, who,  by  himself,  his  servant,  or  agent,  canvasses  for,  or 
receives,  or  solicits  orders  for  liquor  for  beverage  purposes  within 
this  Province,  shall  be  guilty  of  an  offence  against  this  Act  . . .” 

The  evidence,  so  far  as  recorded  and  returned  by  the  magis- 
trate, is  very  brief,  and  I quote  the  relevant  parts  in  full: — 

R.  Allen  (sworn).  I am  a provincial  officer.  I know  the  de- 
fendant, Mr.  Thompson.  Within  the  last  thirty  days  I released  a 
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case  of  whisky  to  him.  He  informed  me  that  he  and  a partner 
called  Talki  were  in  partnership  with  it  half  and  half.  Talki  had 
given  him  $6.25,  and  he,  Thompson,  sent  away  for  the  liquor,  and 
it  came  in  his  name. 

Cross-examination.  He  said  the  money  was  put  up  before  the 
liquor  was  sent  for. 

John  Thompson  (sworn).  I was  not  in  good  health;  thought 
I would  order  a few  bottles.  I told  the  other  man  I had  a notion 
to  order  some  in,  and  I was  not  feeling  well.  He  said,  “If  you 
are  ordering  some  in,  get  some  for  me  the  same  trip.  ” The  other 
man  said  he  was  not  feeling  any  too  well,  and  to  “order  some  for 
me.”  He  said,  “Will  you  be  so  good  and  order  some  for  me  at 
the  same  time?” 

Cross-examination.  I wrote  the  letter  ordering  the  liquor. 
My  friend  gave  me  $6.25  to  send  order.  Bought  G.  & W.  Scotch. 
Did  not  give  any  of  the  liquor  to  the  other  man.” 

What  the  magistrate  says  in  his  findings  is  as  follows:  “This 
man  ordered  some  whisky  for  Talki  at  Talki’s  request.  Talki 
gave  him  $6.25  to  send  for  the  liquor  for  him,  which  he  did,  bring- 
ing the  liquor  in,  in  his  own  name.  Liquor,  unless  shewn  to  be 
for  special  purposes.  Well  known  that  liquor  as  liquor  is  ‘bever- 
age.’ I find  the  defendant  guilty  and  convict  him  and  fine  him 
$50  and  costs  $4  or  two  months  in  North  Bay  gaol.” 

The  conclusion  is,  “for  that  he,  the  said  Jack  Thompson, 
within  the  space  of  thirty  days  last  past,  at  the  town  of  Timmins, 
in  the  district  of  Temiskaming,  did  unlawfully  receive  an  order 
for  liquor  for  beverage  purposes  contrary  to  the  Ontario  Tem- 
perance Act.” 

On  behalf  of  the  defendant  it  is  contended  that  the  magis- 
trate has  misconstrued  the  statute ; that,  upon  its  true  interpreta- 
tion, sec.  42  above  quoted  includes  only  business  transactions 
and  relates  exclusively  to  the  receiving  of  orders  of  a commercial 
nature;  that  the  uncontradicted  evidence  in  the  present  case 
discloses  a transaction  of  a fortuitous,  friendly,  and  non-commer- 
cial character,  a joint  purchase  by  friends,  which,  upon  its  true 
construction,  does  not  come  within  the  statute,  and,  consequently, 
that  there  is  no  evidence  of  any  offence  within  the  Act. 

If  it  were  not  impertinent  to  the  discussion  of  a motion  to 
quash  a conviction,  I would  say  that  this  evidence,  as  it  reads  on 
the  record,  appears  to  me  to  afford  a truthful  representation  of 
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the  real  occurrence  and  is  not  a sham;  that  I think  the  defendant 
did  not  receive  an  order  from  Talki;  that  there  was  no  order  for 
liquor  until  the  defendant  mailed  his  letter  ordering  it;  that  the 
transaction  was  really  the  appointment  by  Talki  of  the  defendant 
as  his  agent;  that  the  transaction  was  in  truth  fortuitous,  friendly, 
and  non-commercial,  as  distinguished  from  a transaction  which 
could  be  characterised  as  commercial  or  to  which  the  terms  “ can- 
vass for,”  “receive,”  and  “solicit,”  could  properly  be  applied; 
and  that  sec.  42  of  the  statute  does  not  apply  to  such  a trans- 
action. But  the  expression  of  such  views  is  irrelevant  and  imperti- 
nent, because  this  is  a motion  to  quash  a conviction,  and  not  an 
appeal,  and  the  findings  of  fact  of  the  magistrate  are  not  here 
open  in  any  manner  to  review  by  me.  I am  bound  to  hold,  and 
do  hold,  that  the  magistrate  has  necessarily  by  implication  found 
as  a fact,  first,  that  the  defendant  did  receive  an  order;  and,  in  the 
second  place,  that  he,  the  magistrate,  did  not  credit  the  evidence 
indicating  that  the  transaction  was  fortuitous,  friendly,  and  non- 
commercial— consequently,  that  the  receipt  of  the  order  came 
plainly  within  the  statute. 

With  regard  to  the  first  finding,  it  is  plain  that,  if  Talki  had 
held  this  conversation  with  his  grocer  in  the  grocery,  his  direction 
to  the  grocer  to  procure  him  six  bottles  would  be  an  order  received 
by  the  grocer;  while,  if  Talki  had  signed  and  directed  a telegram, 
personally,  ordering  the  liquor,  it  could  not  be  said  that  the 
telegraph  clerk  who  received  it  for  transmission  had  “received 
an  order”  within  the  meaning  of  the  statute.  The  magistrate’s 
finding  that  the  defendant  received  an  order  was,  therefore,  a 
conclusion  of  fact. 

With  respect  to  the  second  finding,  if  the  magistrate  held,  as 
I think  he  did,  that  the  defendant  received  an  order,  then  his  act 
came  within  the  literal  meaning  of  the  words  of  sec.  42,  where- 
upon the  onus  rested  on  him,  the  defendant,  of  satisfying  the 
magistrate  that  the  true  nature  of  the  transaction  was  such  as  to 
remove  it  from  the  statute.  This  he  has  failed  to  do. 

It  was  open  to  the  magistrate  to  refuse  to  credit  so  much  of 
the  testimony  as  indicated  that  the  defendant’s  receipt  of  the 
order  was  not  within  the  statute,  while  accepting  that  part  of  the 
testimony  which  proved  the  receipt  of  the  order.  That  being  so, 
the  situation  becomes  such  that  the  defendant’s  contention  re- 
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specting  the  true  construction  of  sec.  42  does  not  arise.  The  true 
nature  of  the  transaction  in  both  aspects  was  a question  of  fact  for 
the  magistrate,  and  his  opinion  on  the  facts  must  be  presumed 
to  be  such  as  will  support  the  conviction  unless  his  express  findings 
are  otherwise. 


In  this  connection  I refer  to  the  words  of  my  brother  Middleton 
in  the  recent  case  of  Rex  v.  Toyne.(  1916),  38  O.L.R.  224.  In  that 
case  there  was  a written  document  signed  by  the  purchaser 
(Stephens),  which  was  intended  to  have  the  effect  of  making  the 
• defendant  the  purchaser’s  agent  to  place  the  order  in  Montreal. 
At  p.  226,  the  learned  Judge  says:  “If  one  could  shut  one’s  eyes 
and  accept  the  printed  memorandum  signed  by  the  purchaser  as 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  there 
would  be  much  in  the  contention”  (that  the  facts  did  not  bring 
the  transaction  within  sec.  42);  “but  justice,  though  blindfolded, 
is  not  supposed  to  be  either  blind  or  stupid;  and  the  device  of 
cloaking  a transaction,  in  its  essence  unlawful,  in  a garb  of  seeming 
legitimacy — so  that  things  are  not  always  what  they  seem — is  by 
no  means  new.  . . . Whether  the  transaction  was  a real  one 

or  a mere  sham  was  a question  for  the  magistrate.  He  has  con- 
victed— and  there  was  evidence  on  which  he  could  convict.” 

In  order  to  raise  effectively  the  contention  now  put  forward  by 
the  defendant  respecting  the  interpretation  of  sec.  42,  it  would,  in 
my  opinion,  be  essential  that  there  should  have  been  a finding  of 
fact  by  the  magistrate  that  the  transaction  was  either  a joint 
purchase,  or  else  that  it  was  fortuitous,  friendly,  or  non-commer- 
cial. The  defendant  might  either  have  requested  the  magistrate 
to  state  a case  on  that  point  for  the  opinion  of  the  Court,  or  have 
secured  from  him  in  his  memorandum  of  findings  such  a full  state- 
ment both  of  his  findings  of  fact  and  conclusions  of  law  as  would 
have  permitted  the  question  to  be  considered  here. 

The  result  is  that  in  the  present  case  these  two  findings  of  fact 
which,  as  a result  of  the  conviction,  must  be  inferred  to  have 
been  made  by  the  magistrate,  preclude  the  defendant  from  arriv- 
ing on  this  motion  at  a point  where  he  can  effectively  raise  his 
contention  as  to  the  true  interpretation  of  the  statute. 

In  reaching  the  above  conclusion  I have  read  and  considered 
the  following  cases:  Rex  v.  Montgomery  (1909),  1 O.W.N.  30, 
14  O.W.R.  625;  Rex  v.  O'Connor  (1912),  1 O.W.N.  840,  21 
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O.W.R.  691;  Regina  v.  Cunerty  (1894),  26  O.R.  51;  Rex  v.  McEvoy 
(1916),  38  O.L.R.  202;  Rex  v.  Toyne,  supra)  Rex  v.  Reinhardt 
Salvador  Brewery  Co.  Limited  (1917),  11  O.W.N.  346;  Rex  v. 
Cantin  and  Rex  v.  Weber,  judgment  of  the  Second  Divisional 
Court,  ante  1;  and  Rex  v.  Berry  (1916),  38  O.L.R.  177;  as  well  as 
many  of  the  earlier  cases  referred  to  in  the  above. 

The  cases  of  Cantin,  Weber,  and  Berry,  differ  from  the  present 
case  because  the  Ontario  Temperance  Act  does  not  itself  contain 
any  provision  corresponding  to  sec.  148  of  the  Canada  Temper- 
ance Act,  by  which  the  right  to  certiorari  is  taken  away. 

While  it  is  true  that  sec.  72  of  the  Ontario  Temperance  Act 
imports  into  the  Act  the  provisions  of  the  Summary  Convictions 
Act,  R.S.O.  1914,  ch.  90,  and  that  sec.  10  of  this  latter  Act  does, 
under  certain  conditions,  take  away  the  right  to  certiorari,  yet 
sec.  10  itself  seems  here  to  be  excluded  by  sub-sec.  (1)  of  sec.  92 
of  the  Ontario  Temperance  Act.  Consequently,  there  is  in  the 
present  case  no  statutory  prohibition  against  certiorari,  and  the 
principle  to  be  acted  upon  seems  to  me  to  be  that  laid  dowm  in 
Regina  v.  Coulson  (No.  2)  (1896),  27  O.R.  59;  and  in  Rex  v.  Borin 
(1913),  29  O.L.R.  584. 

In  this  I follow  the  view  expressed  by  Latchford,  J.,  in  Rex  v. 
Berry,  38  O.L.R.  at  p.  181,  where  he  says:  “If  the  conviction  now 
before  me  was  made  under  the  Medical  Act  or  the  Liquor  License 
Act,  I should  undoubtedly  be  compelled  to  follow  the  judgments 
in  Regina  v.  Coulson  (No.  2)  and  Rex  v.  Borin.” 

For  this  reason,  I have  dealt  with  the  case  on  the  footing  that, 
there  being  no  prohibition  of  certiorari,  I am  at  liberty  to  examine 
the  evidence  in  order  to  ascertain  whether  the  magistrate  had 
jurisdiction.  Finding  that  he  had  jurisdiction,  and  has,  by  im- 
plication, found  the  facts  which  will  support  the  conviction,  the 
result  is  the  same  as  though  the  principle  established  by  Regina 
v.  Wallace  (1883),  4 O.R.  127,  Rex  v.  Berry,  Rex  v.  Cantin  and 
Rex  v.  Weber,  applied. 

The  motion  to  quash  is  refused;  but  I have  found  the  question 
so  difficult  and  so  near  the  border-line  that,  in  the  exercise  of  my 
discretion,  I direct  the  dismissal  of  the  motion  to  be  without  costs. 
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[LATCHFORD,  J.] 

Foster  y.  Township  of  St.  Joseph. 


Assessment  and  Taxes — Exemptions — 11  Buildings  on  Mineral  Land ” — 
Assessment  Act,  R.S.O.  1914,  ch.  195,  sec.  40  ( 4 ) — “Mineral” — Trap-rock 
— Question  of  Fact — Action — Remedy  by  Appeal  under  sec.  83. 

Buildings  used  in  connection  with  the  working  of  a deposit  of  trap-rock  were 
held  not  to  be  “buildings  on  mineral  land”  within  the  meaning  of  sec. 
40  (4)  of  the  Assessment  Act,  R.S.O.  1914,  ch.  195,  and  so  not  exempt  from 
assessment. 

Whether  land  is  or  is  not  mineral  land,  and  whether  such  a substance  as 
trap-rock  is  or  is  not  a mineral,  are  questions  of  fact. 

Review  of  the  authorities. 

An  action  having  been  brought  to  restrain  a municipal  corporation  from 
enforcing  an  assessment  alleged  to  be  illegal,  it  was  held,  that  the  plaintiff’s 
only  remedy  was  by  appeal  under  sec.  83  of  the  Assessment  Act. 

Ottawa  Young  Men’s  Christian  Association  v.  City  of  Ottawa  (1913),  29  O.L.R. 
574,  and  St.  Pancras  Vestry  v.  Batterbury  (1857),  2 C.B.N.S.  477,  followed. 

Motion  by  the  plaintiff  to  continue  an  interim  injunction 
restraining  the  defendants  from  proceeding  with  the  sale  of  certain 
chattels  of  the  plaintiff,  distrained  for  taxes  levied  under  an 
assessment  of  buildings  of  the  plaintiff,  used  in  connection  with 
the  working  of  a deposit  of  trap-rock  in  the  township  of  St. 
Joseph. 


March  5.  The  motion  was  heard  by  Latchford,  J.,  in  the 
Weekly  Court  at  Toronto,  and  was,  by  consent  of  counsel,  turned 
into  a motion  for  judgment. 

R.  C.  H.  Cassels,  for  the  plaintiff. 

W.  E.  Raney,  K.C.,  for  the  defendants. 

March  16.  Latchford,  J.: — The  plaintiff  says  that  his 
buildings  are  exempt  from  assessment  by  virtue  of  sub-sec.  (4) 
of  sec.  40  of  the  Assessment  Act,  R.S.O.  1914,  ch.  195,  which 
provides  that  “the  buildings,  plant  and  machinery  in,  on  or 
under  mineral  land,  and  used  mainly  for  obtaining  minerals  from 
the  ground,  or  storing  the  same,  and  concentrators  and  sampling 
plant  . . . shall  not  be  assessable.” 

I am  of  the  opinion  that  the  material  filed  establishes  that  the 
buildings  on  which  the  assessment  was  placed  are  used  mainly 
.for  obtaining  the  trap,  crushing  it,  and  storing  it  pending  ship- 
ment to  Sault  Ste.  Marie,  Michigan,  where  it  is  used  to  form 
concrete  in  the  construction  of  the  new  ship  canal. 
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If  within  the  meaning  of  sub-sec.  (4)  the  land  of  the  plaintiff 
is  “mineral  land’ 7 and  trap-rock  is  a “mineral,”  the  buildings 
on  the  land  are  clearly  exempt  from  taxation. 

No  definition  is  given  in  the  Assessment  Act  of  “mineral 
land  ” or  “ mineral . ’ ’ 

In  the  Mining  Tax  Act,  R.S.O.  1914,  ch.  26,  “mineral  sub- 
stance” is,  by  sec.  2,  clause  (a),  declared  not  to  include,  where 
used  in  that  Act,  “limestone,  . . . building  stone,  or  stone 

for  ornamental  or  decorative  purposes.” 

The  noun  “mine,”  in  the  Mining  Act,  R.S.O.  1914,  ch.  32, 
sec.  2 (j),  includes  any  opening  or  excavation  in  or  working  of  the 
ground  for  the  purpose  of  winning  “any  mineral  or  mineral- 
bearing substance,  and  any  ore  body,  mineral  deposit,  stratum, 
soil,  rock,  bed  of  earth,  clay,  gravel  or  cement  . . .”  By 

clause  (l)  of  sec.  2,  Mineral’  shall  include  coal,  gas,  oil  and 
salt.” 

A reference  to  such  standard  dictionaries  as  Murray’s  and  the 
Century  shews  that  “mineral”  as  a noun  and  as  an  adjective  is 
used  in  widely  different  senses.  In  the  Courts  of  the  United 
States  it  has  been  the  subject  of  many  decisions,  not  a few  of 
which  are  collected,  sub  nom .,  in  “Words  and  Phrases  Judicially 
Defined”  and  27  Cyc.  532. 

In  Ontario  Natural  Gas  Co.  v.  Smart  (1890),  19  O.R.  591, 
where  the  question  decided  was  that  natural  gas  was  a mineral 
within  the  meaning  of  R.S.O.  1887,  ch.  184,  Street,  J.,  referring 
to  several  cases,  including  Hext  v.  Gill  (1872),  L.R.  7 Ch.  699, 
and  Lord  Provost  and  Magistrates  of  Glasgow  v.  Farie  (1888), 
13  App.  Cas.  657,  said  (p.  594):  “In  most,  if  not  all,  of  the  cases 
. . . the  word”  (minerals)  “was  used  in  connection  with  a 

context  which  threw  some  light  upon  the  meaning  and  sense  in 
which  it  was  to  be  interpreted;  for  it’ appears  to  be  a word  which 
is  capable  of  a very  extended  meaning  when  full  scope  may  prop- 
erly be  given  to  it.”  The  judgment  was  affirmed  on  appeal, 
Ontario  Natural  Gas  Co.  v.  Gosfield  (1891),  18  A.R.  626,  Osier, 
J.A.,  observing  (pp.  631,  632):  “In  the  context  of  the  statute 
there  is  nothing  which  shews  the  word  to  have  been  employed  in 
a restricted  or  peculiar  sense,  nothing  which  compels  us  to  hold 
that  natural  gas  was  intended  by  the  Legislature  to  be  excluded 
from  the  general  category  of  minerals.” 
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In  North  British  R.W.  Co.  v.  Budhill  Coal  and  Sandstone  Co., 
[1910]  A.C.  116,  it  was  decided  that  sandstone  is  not  a mineral 
within  the  meaning  of  sec.  70  of  the  Railway  Clauses  Consolida- 
tion (Scotland)  Act,  1845,  providing  that  “the  railway  company 
shall  not  be  entitled  to  any  mines  of  coal,  ironstone,  slate,  or 
other  minerals  under  any  land  purchased  by  them  . . . 
unless  the  same  shall  have  been  expressly  purchased.”  All  the 
earlier  cases  of  importance  are  reviewed.  Referring  to  the 
definitions  attempted  and  the  tests  applied,  Lord  Loreburn  says 
(p.  125):  “No  one  principle  has  been  accepted,  and  every  prin- 
ciple appears  to  have  its  friends.  In  these  circumstances  it 
would  be  quite  unprofitable  to  expect  a solution  by  piecing 
together  the  dicta  of  even  the  most  eminent  authorities.  They 
are  contradictory.  Your  Lordships  find  the  matter  at  large,  so 
far  as  this  House  is  concerned.”  Lord  Gorrell  (p.  130)  gives  the 
interpretations,  six  in  number,  which  either  have  been  or  may 
be  suggested  as  to  the  sense  in  which  “the  indefinite  word  ‘min- 
erals’” is  used  in  the  section  under  consideration,  and  states, 
p.  133,  the  true  test  to  be  the  ordinary  sense  in  which  the  word 
is  used  and  understood  by  land-owners  and  those  engaged  in 
mining  and  commerce. 

In  Great  Western  R.W.  Co.  v.  Carpalla  United  China  Clay  Co. 
Limited,  [1909]  1 Ch.  218,  [1910]  A.C.  83,  arising  under  a clause 
in  the  English  Railway  Clauses  Consolidation  Act  (1845),  sec. 
77  of  which  is  identical  with  sec.  70  of  the  Act  considered  in  the 
Budhill  case,  china  clay  was  held  to  be  included  in  the  word 
“minerals.” 

In  Caledonian  R.W.  Co.  v.  Glenboig  Union  Fireclay  Co.,  [1911] 
A.C.  290,  Lord  Loreburn  states  (p.  299)  that  the  principle  of  the 
decisions  in  the  Budhill  and  Carpalla  cases  seems  to  him  to  be 
this:  “The  Court  has  to  find  what  the  parties  must  be  taken  to 
have  bought  and  sold  respectively,  remembering  that  no  definition 
of  ‘minerals’  is  attainable,  the  variety  of  meanings  which  the 
use  of  the  word  ‘minerals’  admits  of  being  itself  the  source  of  all 
the  difficulty.”  The  House  upheld  the  decision  of  the  First 
Division  of  the  Court  of  Session,  [1910]  S.C.  951,  that  “minerals” 
in  sec.  70  of  the  Act  included  seams  of  fireclay. 

In  a more  recent  Scotch  case,  appealed  to  the  House  of  Lords, 
Symington  v.  Caledonian  R.W.  Co.,  [1912]  A.C.  87,  Lord  Loreburn, 
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after  stating  that  the  law  had  been  declared  in  the  Budhill  case 
and  the  Glenboig  case,  says  (p.  92),  referring  to  the  decision  in 
appeal:  “The  judgment  of  the  Court  of  Session  seems  to  me  to 
amount  to  this,  that  in  no  circumstances  can  freestone  be  a min- 
eral within  the  meaning  of  the  statute.  I cannot  accept  that 
proposition.  It  is  always  a question  of  fact.  I think  myself 
it  is  very  seldom  that  freestone  is  likely  to  be  regarded  as  a mineral, 
but  whether  it  is  so  or  not  is  to  be  decided  in  regard  to  the  par- 
ticular facts  of  the  case.” 

In  the  present  case  there  is  evidence  before  me  sufficient,  in 
my  opinion,  to  warrant  me  in  finding  as  a fact  that  the  plain- 
tiff’s property  is  not  mineral  land  within  the  meaning  of  sec.  40 
of  the  Assessment  Act. 

An  affidavit  filed  on  behalf  of  the  plaintiff  declares  that  what 
is  obtained  in  the  workings  is  trap-rock.  Nowhere  are  the 
workings  referred  to  as  a mine.  They  are  undoubtedly  what  is 
ordinarily  called  a quarry.  They  have  none  of  the  notes  char- 
acteristic of  a mine;  and,  in  my  opinion,  nothing  but  what  in 
the  usual  acceptation  of  the  word  is  regarded  as  a mine  can 
give  to  land  the  character  of  “mineral  land”  within  the  meaning 
of  sub-sec.  (4)  of  sec.  40.  I am  fortified  in  this  conclusion  by  the 
context.  The  words  “and  concentrators  and  sampling  plant,” 
occurring  in  the  same  sub-section,  obviously  refer  to  means  of 
treating  ores,  and  not  rocks. 

I may  further  observe  that  the  vast  masses  of  trap  found  in 
this  Province,  especially  in  the  districts  bordering  the  Georgian 
Bay  and  Lake  Superior,  and  along  the  Nipegon  River,  have  long 
been  known  to  geologists,  and  attract,  by  the  columnar  appearance 
which  they  often  present,  the  attention  of  the  most  casual  observer. 
Yet  no  one  thinks  of  them  as  other  than  rocks'.  Sir  William 
Logan,  in  the  Geology  of  Canada,  1863,  pp.  69  et  seq.,  always 
refers  to  trap  as  rock,  and  to  the  ores  which  it  so  often  includes 
as  minerals.  Any  inference  that  may  be  drawn  from  the  defini- 
tions and  distinctions  in  the  Mining  Tax  Act  and  the  Mining  Act 
of  Ontario  favours  the  conclusion  that  the  Legislature  did  not 
intend,  by  the  words  “mineral  land”  in  the  Assessment  Act,  any 
such  property  as  that  in  question  in  this  case. 

On  another  ground  also  the  plaintiff’s  case  fails. 

Section  83  of  the  Assessment  Act  gives  the  Court  of  Revision, 
the  County  Judge,  and  (in  proper  cases)  the  Ontario  Railway  and 
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Municipal  Board,  jurisdiction  to  determine  “not  only  the  amount 
of  any  assessment,  but  also  all  questions  as  to  whether  any  per-- 
sons  or  things  are  or  were  assessable  or  are  or  were  legally  assessed 
or  exempted  from  assessment.” 

This  section  was  first  enacted  in  1910,  10  Edw.  VII.  ch.  88, 
sec.  19.  In  Ottawa  Young  Men’s  Christian  Association  v.  City  of 
Ottawa  (1913),  29  O.L.R.  574,  Meredith,  C.J.O.,  referring  to  a 
declaration  sought  as  to  the  right  of  the  municipality  to  impose 
taxes  on  the  plaintiffs,  said  (p.  581):  “I  must  not  ...  be 
taken  to  assent  to  the  proposition  that  such  a proceeding  is  a 
proper  one.  The  Assessment  Act  now  provides  ample  machinery 
for  determining  such  questions,  and  I am  inclined  to  think  that 
relief  must  be  sought  from  the  tribunals  which  are  by  the  Act 
charged  with  the  duty  of  determining  all  questions  as  to  assess- 
ment.” 

This  is  simply  an  application  of  the  principle  that  when  a 
statute  confers  a right — in  this  case  a right  of  appeal  against 
assessment — and  also  gives  a remedy — as  the  Act  here  provides — 
that  remedy  is  prima  facie  the  only  one:  St.  Pancras  Vestry  v. 
Batterhury  (1857),  2 C.B.  N.S.  477. 

The  action  fails,  and  is  dismissed  with  costs,  including  costs 
of  all  injunction  proceedings. 

[Affirmed  by  the  Second  Divisional  Court  of  the  Appellate  Division  on 
the  8th  May,  1917.  The  reasons  for  the  affirmance  will  be  reported  in  due 
course.] 


[IN  CHAMBERS.] 

Ottawa  Separate  School  Trustees  v.  Quebec  Bank. 
Ottawa  Separate  School  Trustees  v.  Bank  of  Ottawa. 
Ottawa  Separate  School  Trustees  v.  Murphy. 


Practice — Consolidation  of  Actions — Addition  of  Parties — Attorney-General — 
Representatives  of  Class  of  Ratepayers — Avoidance  of  Multiplicity  of 
Actions — Judicature  Act,  R.S.O.  1914,  ch.  56,  sec.  16  ( h ) — Rules  66-69, 
134,  320— Costs. 

The  Judicial  Committee  of  the  Privy  Council,  in  Ottawa  Separate  School 
Trustees  v.  Ottawa  Corporation,  [1917]  A.C.  76,  having  declared  sec.  3 of 
the  Act  5 Geo.  V.  ch.  45  (O.),  authorising  the  appointment  of  a Commission 
to  manage  the  Ottawa  Roman  Catholic  separate  schools,  in  lieu  of  the 
School  Board,  to  be  ultra  vires,  it  was  held,  that  the  ends  of  justice  required 
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that  the  rights  of  all  parties  in  respect  to  all  questions  which  arose  by 
reason  of  the  finding  of  the  Judicial  Committee  should  be  determined  in 
one  action;  and  an  order  was  made  consolidating  three  actions  brought  by 
the  School  Board  in  respect  of  what  was  done  by  the  Commission  (appointed 
pursuant  to  the  Act)  in  its  attempt  to  maintain  the  schools  during  the 
time  it  had  control.  The  Attorney-General  and  M.  et  at.,  representing  the 
class  of  ratepayers  interested,  were  added  as  defendants,  though  against 
the  will  of  the  School  Board,  the  plaintiff  in  the  consolidated  actions. 

The  fundamental  rule  as  to  determining  all  matters  in  controversy  and 
avoiding  multiplicity  of  legal  proceedings  is  found  in  the  Judicature  Act, 
R.S.O.  1914,  ch.  56,  sec.  16  ( h );  and  Rules  66-69,  134,  and  320,  were  relied 
upon  as  warranting  the  order  made. 

Byrne  v.  Brown  (1889),  22  Q.B.D.  657,  and  Montgomery  v.  Foy  Morgan  & 
Co.,  [1895]  2 Q.B.  321,  followed. 

The  question  of  costs  occasioned  by  the  addition  of  parties  against  the 
plaintiff’s  desire  was  reserved  to  be  dealt  with  at  the  trial,  so  that  justice 
might  be  done — due  regard  being  had  to  all  circmnstances  that  might 
then  appear.  . v.  ...  ^ /?/,  / 

O’  - 7^'  ! 

These  three  actions  followed  the  determination  by  the  Privy 
Council  of  three  previous  actions.  In  Mackell  v.  Ottawa  Separate 
School  Trustees,  the  judgment  of  the  Appellate  Division  (1915), 
34  O.L.R.  335,  was  affirmed  by  the  Judicial  Committee,  which 
held  that  the  regulations  of  the  Ontario  Department  of  Education 
governing  separate  schools  were'-  valid:  Ottawa  Separate  School 
Trustees  v.  Mackell,  [1917]  A.C.  62.  In  Ottawa  Separate 
School  Trustees  v.  City  of  Ottawa  and  Ottawa  Separate  School 
Trustees  v.  Quebec  Bank,  the  judgment  of  the  Appellate  Division 
(1916),  36  O.L.R.  485,  was  varied  by  the  Judicial  Committee 
and  the  Act  of  the  Ontario  Legislature  appointing  a Commission 
to  manage  the  Ottawa  Roman  Catholic  separate  schools  in  place 
of  the  trustees,  5 Geo.  V.  ch.  45,  sec.  3,  was  declaied  ultra  vires 
and  invalid,  and  liberty  was  reserved  to  the  appellants  (the 
trustees)  to  apply  to  the  Supreme  Court  of  Ontario  for  relief  in 
accordance  with  this  declaration:  Ottawa  Separate  School  Trustees 

v.  Ottawa  Corporation,  [1917]  A.C.  76. 

The  trustees  did  not  apply  in  the  former  actions,  but  brought 
these  three  new  actions,  the  third  one  being  against  Murphy  and 
others,  the  members  of  the  Commission  appointed  under  the 
statute  which  was  declared  ultra  vires,  to  recover  $84,000  paid 
to  the  Commission  from  separate  school  taxes  collected  by  the 
Corporation  of  the  City  of  Ottawa.  The  first  action  was  to 
recover  $107,000  paid  by  the  Quebec  Bank  to  the  Commission, 
being  moneys  which  stood  to  the  credit  of  the  trustees  when  the 
Commission  took  over  the  management  of  the  schools,  and  some 
portion  of  which  was  used  by  the  Commission  in  carrying  on  the 
schools  pending  the  litigation.  The  second  action  was  against 
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the  Bank  of  Ottawa  for  a similar  demand.  The  banks,  in  paying 
over  the  money  to  the  Commission,  had  the  authority  of  the  Pro- 
vincial Executive  and  an  undertaking  for  indemnity. 

The  Attorney-General  for  Ontario  desired  to  intervene  in  the 
present  litigation;  and  Mackell  and  others,  the  ratepayers  who 
were  successful  in  their  action,  desired  to  be  represented  in  the  new 
actions  to  see  that  the  money  of  the  ratepayers  was  not  sacrificed. 

Three  motions  were  now  made:  (1)  by  the  Commission  and 
Mackell  et  al.,  in  the  old  action  of  Ottawa  Separate  School  Trustees 
v.  Quebec  Bank  and  in  the  new  action  of  the  trustees  against  the 
same  bank,  for  an  order  staying  all  proceedings  in  the  second 
action  until  an  application  should  be  made  pursuant  to  the  leave 
reserved  by  the  Judicial  Committee  or  for  an  order  adding  as 
parties  those  interested  in  the  fund;  (2)  a motion  by  the  Quebec 
Bank  for  an  order  adding  as  defendants  in  the  first  action  the  Com- 
mission or  the  individual  members  and  the  Attorney-General; 
(3)  a similar  motion  by  the  Bank  of  Ottawa  in  the  second  action. 

March  2.  The  motions  were  heard  by  Middleton,  J.,  im 
Chambers. 

G.  F.  Henderson,  K.C.,  for  the  Quebec  Bank. 

H.  S.  White,  for  the  Bank  of  Ottawa. 

A.  C.  McMaster,  for  the  trustees. 

W.  N.  Tilley,  K.C.,  for  the  Commission  and  for  Mackell  and 
others. 

McGregor  Young,  K.C.,  for  the  Attorney-General. 

March  19.  Middleton,  J.:— This  litigation  is  the  aftermath 
of  two  actions:  Mackell  et  al.  v.  The  Separate  School  Board  (as  I 
shall  for  brevity  designate  the  plaintiff),  and  The  Separate  School 
Board  v.  The  Quebec  Bank  and  The  Commission  and  The  City  of 
Ottawa  (consolidated) . 

This  litigation  resulted  in  two  judgments  of  the  Privy  Council, 
on  the  2nd  November,  1916.  The  Privy  Council  in  the  Mackell 
action  affirmed  the  Canadian  Courts,  and  held  that  the  regula- 
tions of  the  Department  governing  separate  schools  were  valid. 
The  formal  order  is  an  "affirmance  of  the  judgment  of  Mr.  Justice 
Lennox,  which,  in  addition  to  declaring  the  validity  of  the  regula- 
tions in  question,  declared  that  the  Separate  School  Board  had  not 
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been  conducting  the  schools  according  to  law,  and  enjoined  the 
continued  violation  of  the  regulations  and  the  employing  and 
paying  of  teachers  who  had  not  proper  qualifications. 

The  second  judgment  declared  invalid  an  Act  appointing  a 
Commission  to  manage  the  schools  in  the  place  of  the  Board, 
which,  pending  the  litigation,  was  continuing  to  act  in  the  way 
enjoined  and  failing  to  employ  qualified  teachers  and  conduct  the 
schools  under  the  regulations. 

The  Privy  Council,  in  reversing  the  Courts  below  and  declaring 
this  legislation  invalid,  contented  itself  with  simply  declaring  that 
the  Act  in  question  is  ultra  vires  of  the  Legislature,  and  “that 
liberty  ought  to  be  reserved  to  the  appellants  to  apply  to  the 
said  Supreme  Court  for  relief  in  accordance  with  this  declaration.  ” 
In  their  reasons  their  Lordships  add  that  they  “do  not  anticipate 
that  it  will  be  necessary  for  the  plaintiffs  to  avail  themselves  of 
this  right.” 

The  situation  developed  under  these  judgments  is  far  from 
simple.  The  Board  has  not  availed  itself  of  the  leave  reserved, 
and  has  made  no  application  in  the  action,  but  has  instituted 
three  new  actions. 

Certain  money,  about  $107,000,  was,  at  the  time  the  Commis- 
sion was  appointed  to  supersede  the  Board,  standing  to  its  credit 
in  the  Quebec  Bank.  The  Commission  received  this  amount  and 
used  some  portion  of  it  in  the  carrying  on  of  the  schools  pending 
the  litigation. 

The  first  of  the  new  actions  is  by  the  Board  against  the  Quebec 
Bank  for  this  $107,000. 

Part  of  this  money  was  withdrawn  from  the  Quebec  Bank  and 
deposited  in  the  Bank  of  Ottawa  to  the  credit  of  the  Commission. 
This  amounts  to  $37,000,  and  the  second  action  is  against  the 
Bank  of  Ottawa  for  this  sum. 

The  sum  of  $84,000  was  collected  by  the  Corporation  of  the 
City  of  Ottawa  for  separate  school  taxes,  and  in  one  of  the  earlier 
actions  this  was,  under  an  order  of  Court,  paid  into  Court  by  the 
city  corporation  and  paid  out  of  Court  to  the  Commission.  The 
third  action  is  against  the  individual  members  of  the  Commission 
to  recover  this  sum. 

The  banks,  in  paying  over  the  money,  acted  on  an  indemnity 
given  them  by  the  Province,  and  the  Commission  in  all  that  they 
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did  acted  on  the  authority  of  the  Government,  and  the  Govern- 
ment desires  to  indemnify  them. 

Two  serious  questions  are  raised;  and,  in  the  view  of  the 
Government  and  of  Mackell  and  his  associates  (who  have  the  in- 
junction granted  by  Mr.  Justice  Lennox),  these  ought  now  to  be 
determined.  First,  it  is  said  that  the  Board  was  merely  the  trus- 
tee for  the  schools,  and  that  money  properly  expended — even  by 
the  improperly  appointed  Commission — out  of  the  school  rates 
for  the  support  of  the  schools  ought  to  be  allowed,  and  neither  the 
banks,  the  members  of  the  Commission,  nor  the  Government, 
ought  to  be  compelled  to  pay  again  to  the  Board  the  money  which 
has  been  used  in  the  school  maintenance. 

Then  it  is  said,  or  rather  suggested,  that  money  which  has 
come  to  the  hands  of  the  Board  has  been  used  for  the  payment  of 
money  for  purposes  within  the  terms  of  the  injunction  granted  by 
Mr.  Justice  Lennox. 

The  banks  holding  this  indemnity  do  not  desire  to  become 
partisans  in  this  litigation,  and  seek  to  be  relieved  from  the  respon- 
sibilities. 

The  Attorney-General  desires  to  intervene  in  the  litigation  in 
such  a way  as  to  have  an  assured  status  so  that  he  may  assert  the 
views  of  the  Government  that  may  ultimately  have  to  pay. 

Mackell  et  al.,  having  secured  the  injunction,  desire  to  be  pre- 
sent so  that  they  may  see  that  the  money  of  the  ratepayers  whose 
cause  they  have  championed  is  not  in  the  end  sacrificed  by  the 
money  being  paid  in  an  illegal  way. 

What  was  contemplated  by  the  Privy  Council  was  an  applica- 
tion to  the  Court  in  the  litigation  then  pending,  in  which  both  the 
Attorney-General  and  Mackell  et  al.  had  a status,  and  in  which 
they  would  have  been  heard. 

The  attitude  of  the  plaintiff  is,  that  it  has  the  right  to  the 
relief  it  now  seeks  in  the  new  series  of  actions  as  now  constituted, 
and  that  the  Court  has  no  power  to  interfere  by  adding  parties  or 
otherwise  so  as  to  confer  any  status  upon  the  Attorney-General 
or  the  former  plaintiffs,  and  that  the  questions  which  it  is  now 
sought  to  litigate  are  foreign  to  the  suits  in  question. 

The  precise  motions  now  made  are: — 

(1)  A motion  on  behalf  of  the  Commission  and  of  Mackell 
et  al.,  in  the  old  action  by  the  Board  against  the  Quebec  Bank 


XXXIX.] 


ONTARIO  LAW  REPORTS. 


123 


and  the  Commission,  and  in  the  new  action  of  the  Board  against 
the  Quebec  Bank  alone,  for  an  order  staying  all  proceedings  in  the 
second  action  until  an  application  is  made  pursuant  to  the  leave 
reserved  by  the  Privy  Council,  or  for  an  order  adding  as  parties 
those  interested  in  the  fund  in  question. 

(2)  A motion  by  the  Quebec  Bank  for  an  order  adding  as  de- 
fendants the  Commission  (or  the  individual  members,)  and  the 
Attorney-General . 

(3)  A similar  motion  by  the  Bank  of  Ottawa. 

I am  quite  satisfied  that  the  ends  of  justice  require  that  the 
rights  of  all  parties  in  respect  to  all  questions  which  arise  by  reason 
of  the  finding  of  the  Privy  Council  that  the  legislation  appointing 
the  Commission  was  ultra  vires  should  be  determined  in  one  action, 
and  that  any  attempt  to  resolve  the  difficult  questions  which 
arise  by  what  was  done  by  this  Commission  in  its  attempt  to 
maintain  the  schools  in  question  during  the  time  which  elapsed 
from  its  action  under  the  instructions  of  the  Crown  until  that 
action  was  declared  invalid,  by  any  series  of  actions,  each  dealing 
with  but  a fragment  of  the  whole  and  without  any  concrete  view 
of  the  situation  as  a whole,  and  without  any  opportunity  for  all 
parties  to  be  heard,  and  so  to  be  bound  by  the  decision,  must  re- 
sult in  confusion  and  disaster.  - iry 

I have  further  come  to  the  conclusion  that  the  Rules  and 
practice  are  sufficient  to  prevent  this  unsatisfactory  result,  and 
that  no  cases  stand  in  the  way  of  an  order  which  will  enable  all 
the  matters  to  be  dealt  with  at  a single  trial. 

Before  the  decision  of  the  Lords  in  Smurthwaite  v.  Hannay, 
[1894]  A.C.  494,  the  Rules  that  then  existed  as  to  the  joinder  of 
parties  had  received  a wide  and  liberal  construction,  but  by  that 
decision  there  was  a reversion  to  the  older  and  more  technical 
view  that  there  should  be  no  attempt  to  carry  any  reform  in 
practice  or  procedure  beyond  the  very  letter  of  the  reforming 
legislation.  In  England  this  retrograde  movement  was  promptly 
met  by  a further  amendment  of  the  law,  which  was  at  once  adopted 
here,  and  in  our  recent  Rules  the  matter  is  carried  still  further. 

The  fundamental  rule  is  found  in  the  Judicature  Act,  R.S.O. 
1914,  ch:.  56,  sec.  16  (h),  which  directs  that  in  the  administration 
of  justice  the  Court  shall  so  deal  with  matters  brought  before  it 
that,  “as  far  as  possible,  all  matters  ...  in  controversy 
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between  the  parties  may  be  completely  and  finally  determined, 
and  all  multiplicity  of  legal  proceedings  concerning  any  of  such 
matters  avoided.” 

This  does  not  mean  that  there  may  be  an  indiscriminate 
joinder  of  parties  and  of  causes  of  action,  but  it  does  indicate  the 
spirit  in  which  the  matter  in  hand  must  be  approached. 

Under  the  Rules  (Rule  66)  plaintiffs  may  join  in  one  action 
when  the  right  to  relief  which  they  severally  claim  arises  out  of  the 
same  transaction  or  occurrence  or  series  of  transactions  or  occur- 
rences, if  in  separate  actions  there  would  be  some  common  ques- 
tion of  law  or  fact.  This  Rule  corresponds  with  the  present  Eng- 
lish Rule. 

Rule  67  goes  beyond  the  corresponding  English  Rule,  and  per- 
mits the  joinder  of  defendants  in  one  action  where  the  same 
transaction  or  occurrence  or  series  of  transactions  or  occurrences 
give  a plaintiff  a cause  of  action  against  one  or  more  defendants. 
By  Rule  68  it  is  provided  that  it  shall  not  be  necessary  that  every 
defendant  shall  be  interested  as  to  all  the  relief  claimed  or  as  to 
all  the  causes  of  actions  joined;  and  by  Rule  69  a plaintiff  is  per- 
mitted to  unite  in  the  same  action  several  Causes  of  action. 

So  far  the  Rules  are  permissive,  and  enable  a plaintiff  actuated 
by  the  desire  to  secure  a final  determination  of  his  rights  to  do  so; 
but  there  are  sufficient  provisions  to  enable  the  Court  to  compel 
him  to  submit  to  the  adoption  of  this  course  even  when  inclined  to 
indulge  in  multiciplicity  of  suits,  either  to  harass  his  opponents  or 
to  secure  to  himself  some  advantage,  real  or  imaginary,  by  so 
separating  the  issues  and  matters  to  be  tried  as  to  prevent  the 
Court  at  one  time  dealing  with  the  whole  matter  in  such  a way 
as  to  determine  the  rights  of  all. 

Rule  134  enables  the  Court  to  add  as  parties  to  the  action 
not  only  “any  person  who  ought  to  have  been  joined,”  i.e.,  a per- 
son whose  presence  is  essential  to  enable  the  Court  to  deal  with  the 
matter  in  hand,  but,  also,  any  person  “whose  presence  is  necessary 
in  order  to  enable  the  Court  effectually  and  completely  to  adjudi- 
cate upon  the  questions  involved  in  the  action.” 

By  Rule  320,  “Actions  may  be  consolidated  by  order  of  the 
Court” — a power  much  wider  than  that  conferred  by  the  former 
Rule,  which  only  permitted  consolidation  “in  the  manner  prior 
to  the  Ontario  Judicature  Act,  1881,  in  use  in  the  Superior  Courts 
of  Common  Law.” 
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In  considering  the  Rules  and  the  cases,  the  gradual  emancipa- 
tion of  the  Courts  from  the  thraldom  of  ancient  technical  rules 
and  practice  must  not  be  forgotten.  When  the  Judicature  Act  of 
1881  was  passed,  it  did  not  attempt  to  provide  a complete  code  of 
procedure.  In  addition  to  numerous  references  to  the  existing 
practice  at  law  or  in  equity,  continued  as  to  certain  matters  in  the 
absence  of  any  provision  in  the  incomplete  code  of  Rules  then 
adopted,  the  former  practice  in  the  Courts  consolidated  was  con- 
tinued (see  sec.  52  of  the  Act  of  1881,  and  Rules  2,  3,  and  4 of  1881). 

The  revision  of  1888  was  a great  advance.  The  493  Rules  of 
1881  became  1264.  The  attempt  was  made  to  frame  a complete 
code  of  practice.  Although  the  Rules  contain  many  refer- 
ences to  the  former  practice,  the  former  practice  ceased  to  be  the 
guide  when  there  was  no  provision,  and  all  matters  not  provided 
for  by  the  Rules  were  directed  to  be  governed  not  by  the  former 
practice  but  by  analogy  to  the  provisions  found  in  the  Rules. 

In  Byrne  v.  Brown  (1889),  22  Q.B.D.  657,  the  Court  of  Appeal 
in  England  laid  down  the  principle  that  should  govern,  Lord  Esher 
saying:  “One  of  the  chief  objects  of  the  Judicature  Act  was  to 
secure  that,  whenever  the  Court  can  see  that  in  the  transaction 
brought  before  it  the  rights  of  one  of  the  parties  will  or  may  be 
so  affected  that  under  the  forms  of  law  other  actions  may  be 
brought  in  respect  of  that  transaction,  the  Court  shall  have  power 
to  bring  all  the  parties  before  it  and  determine  the  rights  of  all 
in  one  proceeding.  It  is  not  necessary  that  the  evidence  in  the 
issues  raised  by  the  new  parties  being  brought  in  should  be  ex- 
actly the  same;  it  is  sufficient  if  the  main  evidence,  and  the  main 
inquiry  will  be  the  same,  and  the  Court  then  has  power  to  bring 
in  the  new  parties  and  to  adjudicate  in  one  proceeding  upon  the 
rights  of  all  parties  before  it.  Another  great  object  was  to  diminish 
the  cost  of  litigation.  That  being  so,  the  Court  ought  to  give  the 
largest  construction  to  those  Acts  in  order  to  carry  out  as  far  as 
possible  the  two  objects  I have  mentioned.”  This  view  was 
accepted  by  Bowen  and  Fry,  L.JJ. 

I cannot  find  that  in  any  case  of  authority  this  has  been  in  any 
way  qualified.  There  are,  no  doubt,  many  cases  in  which  the 
Court  has  refused  to  add  parties,  but  in  such  cases  it  will  be 
found  that  the  reason  for  the  refusal  does  not  conflict  with  the 
principle  laid  down. 
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There  are.  cases  in  which  the  real  matter  in  issue  can  be  fully 
tried  and  determined  as  between  the  plaintiff  and  defendant,  and 
the  only  interest  of  the  party  who  seeks  to  intervene  or  who  is 
sought  to  be  added  is  an  obligation  on  his  part  to  indemnify  the 
defendant.  In  such  cases  the  third  party  Rules  afford  an  ade- 
quate remedy.  The  defendant  can  in  this  way  obtain  his  indem- 
nity, and  the  third  party  is  enabled  to  defend  the  defendant 
against  the  plaintiffs  claim.  Barton  v.  London  and  North 
Western  R.W.  Co.  (1888),  38  Ch.  D.  145,  is  an  example  of 
cases  of  this  kind. 

Then  there  are  cases  in  which,  by  -reason  of  the  nature  of  the 
contract,  or  of  the  liability,  the  plaintiff  has  the  right  to  select  his 
remedy.  He  may  sue  either  A.  or  B.  He  chooses  to  sue  A. 
A.  cannot  qompel  him  to  join  B.  or  to  sue  B.  alone.  McCheane  v. 
Gyles  (No.  2),  [1902]  1 Ch.  911,  will  serve  as  an  example. 

When  the  liability  is  joint,  the  defendant  has  the  right  to  com- 
pel the  plaintiff  to  add  the  other  joint  contractor:  Kendall  v.  Ham- 
ilton (1879),  4 App.  Cas.  504;  McArthur  v.  Hood  (1885),  1 Cab. 
& El.  550. 

And  even  in  cases  not  falling  within  this  Rule  the  Court  can, 
when  the  interests  of  justice  so  demand,  compel  the  plaintiff 
against  his  will  to  add  a defendant  so  as  to  enable  justice  to  be 
done:  Montgomery  v.  Foy  Morgan  & Co.,  [1895]  2 Q.B.  321. 

A mere  indirect  and  commercial  interest  in  the  question  in- 
volved in  the  action  is  not  a sufficient  reason  for  adding  a party : 
Moser  v.  Marsden,  [1892]  1 Ch.  487. 

Acting  upon  the  principle  indicated,  the  proper  order  is  to  direct 
the  consolidation  of  the  three  actions  now  pending,  and  to  direct 
them  to  proceed  as  one  action,  in  which  the  School  Board  shall  be 
plaintiff,  and  the  banks,  the  Commission  (in  their  individual 
names),  the  Attorney-General,  and  Mackell  et  al.  as  representing 
the  class,  shall  be  defendants,  and  the  statements  o|  claim  already 
delivered  shall  stand  unless  the  plaintiff  elects  to  i deliver  a new 
statement  of  claim. 

The  question  of  costs  occasioned  by  the  addition  of  these  par- 
ties against  the  plaintiff’s  desire  is  reserved  to  be  dealt  with  at  the 
trial,  so  that  justice  may  be  done — due  regard  being  had  to  all 
circumstances  that  may  then  appear. 

The  defendants  must  then  evolve  the  issues  for  trial,  not  only 
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as  between  the  plaintiff  and  the  defendants,  but  as  between  them- 
selves, as  they  may  be  advised. 

I would  suggest  to  the  defendants  that  they  agree  to  an  order 
allowing  such  questions  to  be  raised  without  formal  third  party 
proceedings  so  as  to  have  the  record  closed  with  as  little  delay 
to  the  plaintiff  as  practicable. 

Costs  in  the  cause. 


[SUTHERLAND,  J.] 

Otto  v.  Roger  and  Kelly. 


Ditches  and  Watercourses  Act — Award  of  Township  Engineer — Objections  of 
Land-owner — Drain  Crossing  Lines  of  Dominion  Railway — Railway  Act , 
R.S.C.  1906,  ch.  37,  sec.  251  (J) — Insufficient  Outlet — R.S.O.  1914,  oh.  60, 
sec.  6 — Personal  Attendance  of  Engineer — Sec.  16 — Action  to  Restrain 
Engineer  and  Contractor  from  Proceeding  under  Award — Remedy  by  Appeal 
to  County  Court  Judge — Sec.  21 — Curative  Provisions  of  sec.  23 — Dismissal 
of  Action. 

The  Ditches  and  Watercourses  Act,  now  ch.  260  of  R.S.O.  1914,  is  intended 
to  simplify  local  drainage  works  and  make  them  as  inexpensive  as  possible, 
to  prevent  litigation,  and  to  make  an  award  under  the  Act,  when  once  made 
and  after  the  time  for  appealing  therefrom  has  elapsed,  binding  upon  parties 
who  have  had  notice  of  the  proceedings  and  of  the  award,  notwithstanding 
a failure  to  comply  strictly  with  the  provisions  of  the  Act,  or  defects  in  form 
or  substance  in  the  proceedings  or  in  the  award. 

In  an  action  by  the  owner  of  land  in  a township  against  the  township  engineer 
and  a contractor  to  restrain  them  from  proceeding  with  work  directed 
by  the  engineer’s  award  to  be  done  upon  the  plaintiff’s  land,  and  for  damages, 
various  objections  were  made  to  the  award:  such  as  that  it  was  a nullity 
because  a Dominion  railway  company,  whose  lines  were  crossed  by  the 
ditch  or  drain  ordered  to  be  made,  had  been  directed  to  do  work  and  pay 
money  in  respect  of  the  ditch,  without  an  agreement  on  the  part  of  that 
company  to  be  bound,  and  without  the  approval  of  the  Board  of  Railway 
Commissioners  under  the  Dominion  Railway  Act,  R.S.C.  1906,  ch.  37, 
sec.  251  (4);  that  the  outlet  provided  for  the  drain  was  insufficient  (sec. 
6 of  the  Ditches  and  Watercourses  Act);  and  that  the  engineer  had  no 
power  to  make  an  award  at  all  because  he  did  not  follow  the  directions  of 
sec.  16  of  the  Act  by  attending  personally  at  a time  and  place  appointed  and 
examining  the  locality.  The  plaintiff,  through  ignorance  or  inadvertence, 
failed  to  appeal  from  the  award  to  the  County  Court  Judge  within  the 
proper  time: — 

Held,  that  all  the  objections  were  covered  by  sec.  23  of  the  Act;  that  the 
plaintiff  had  a complete  remedy  by  an  appeal  under  sec.  21;  and  that  he 
was  not  entitled  to  the  relief  asked. 

Miller  v.  Grand  Trunk  R.W.  Co.  (1880),  45  U.C.R.  222,  and  In  re  Robertson 
and  Township  of  North  Easthope  (1888-9),  15  O.R.  423,  16  A.R.  214,  re- 
ferred to.  i i , ,,,  , 

Action  by  J.  ft.  Otto,  the  owner  of  land  in  the  3rd  concession 
of  the  township  of  South  Easthope,  against  John  Roger,  the 
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township  engineer,  and  Thomas  Kelly,  the  contractor  for  certain 
drainage  or  ditching  work  directed,  by  an  award  under  the 
Ditches  and  Watercourses  Act,  R.S.O.  1914,  ch.  260,  to  be  done 
in  the  township,  to  restrain  the  defendants  from  proceeding 
with  the  work  upon  the  plaintiff's  land  and  for  damages. 


The  action  was  tried  without  a jury  at  Stratford. 

R.  S.  Robertson , for  the  plaintiff. 

G.  G.  McPherson , K.C.,  for  the  defendant  Roger. 

W.  G.  Owens,  for  the  defendant  Kelly. 

March  21.  Sutherland,  J.: — This  action  arises  out  of  an 
award  made  under  the  Ditches  and  Watercourses  Act,  R.S.O. 
1914,  ch.  260,  and  dated  the  29th  January,  1916.  It  purports  to 
award  and  apportion  the  work  and  the  furnishing  of  material 
among  the  lands  affected  and  the  owners  thereof  according  to  the 
engineer's  estimate  *of  their  respective  interests  in  the  work; 
and  the  clause  therein  referring  to  the  plaintiff  herein  is  as  fol- 
lows: “ J.  R.  Otto,  owner  of  lot  No.  N.  pt.  38  and  lot  37  in  the 
3rd  concession  of  the  township  of  South  Easthope,  shall  make  and 
complete  from  stake  32  x 00  to  stake  47  x 42  and  shall  furnish 
. . . feet  of  . . . inch  tile,  all  of  which  according  to  my 

estimate  will  amount  in  value  to  $45;  and  I fix  the  time  for  the  per^ 
formance  of  such  work  and  providing  said  material  on  the  1st  day 
of  July,  A.D.  1916,  at  the  furthest."  It  further  awards  and  appor- 
tions the  maintenance  of  the  work  among  the  various  parties,  and, 
in  so  far  as  the  plaintiff  is  concerned,  as  follows:  “J.  R.  Otto, 
owner  of  lot  No.  N.  pt.  38  and  lot  37  in  the  3rd  concession  of  the 
township  of  South  Easthope,  shall  maintain  from  stake  24  x 21 
to  stake  47  x 42."  The  award  apportions  the  engineer’s  fees 
and  charges  among  the  parties,  and  as  to  the  plaintiff  as  follows: 
“ J.  R.  Otto,  N.  pt.  38  and  37,  $8." 

The  plaintiff  in  his  statement  of  claim  says  that  he  has  long 
been  the  owner  of  lot  No.  38  above  mentioned,  and  that  on  or 
about  the  5th  October,  1916,  the  defendant  John  Roger,  the 
engineer  of  the  said  township,  assumed  to  let  to  the  defendant 
Kelly  a contract  for  certain  drainage  work  upon  his  lands,  and  a 
few  days  before  the  commencement  of  this  action  by  writ  issued 
on  the  23rd  October,  1916,  the  latter,  acting  under  instructions 
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from  Roger  and  under  the  assumed  authority  of  said  contract, 
unlawfully  entered  upon  the  plaintiff’s  lands  and  began  to  dig 
a ditch  or  drain  upon  the  same,  although  forbidden  by  the  plain- 
tiff. He  also  says  that  the  defendant  Kelly  has  dug  upon  his 
land  not  only  a portion  of  the  work  included  in  the  contract 
referred  to,  but  also  another  section  of  the  same  ditch. 

Paragraphs  6 and  7 of  the  statement  of  claim  are  as  follows : — 

“The  defendants  in  the  several  matters  aforesaid  claim  to  act 
under  the  authority  of  an  award  which  they  allege  has  been 
made  by  the  defendant  Roger  under  the  Ditches  and  Water- 
courses Act,  but  the  plaintiff  says  that  no  valid  award  has  been 
made  with  respect  to  the  said  work,  and  that  the  alleged  award 
is  null  and  void,  and  confers  no  jurisdiction  upon  the  defendant 
Roger  to  let  the  said  contract  or  to  authorise  the  said  work,  and 
affords  no  warrant  for  the  acts  of  either  of  the  defendants. 
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“The  plaintiff  further  says  that  the  proposed  ditch  in  course 
of  construction  is  not  provided  with  a sufficient  outlet,  but  will, 
if  constructed,  bring  water  to  the  plaintiff’s  lands  from  both  its 
extremities,  and  will  thereby  greatly  damage  the  plaintiff’s 
lands.” 

He  asks  an  injunction  and  damages. 

The  defendant  Roger  pleads  that  he  is  the  engineer  under  the 
said  Act,  duly  appointed  by  the  municipal  council  of  the  said 
township  to  carry  out  the  provisions  thereof;  that,  pursuant  to  a 
requisition  for  drainage,  he  made  and  filed  with  the  clerk  of  the 
township  an  award  for  drainage  of  the  lands  mentioned  therein, 
pursuant  to  the  provisions  of  the  Act,  and  the  lands  of  the  plain- 
tiff were  therein  declared  benefited  by  the  proposed  drain,  and  the 
plaintiff  ordered  and  directed  to  erect  and  construct  his  proper 
proportion  thereof;  that  the  plaintiff  had  due  notice  of  the: 
making  and  filing  of  the  award,  and  did  not,  nor  did  any  of  the 
parties  concerned,  appeal  therefrom,  and  the  same  became  valid 
and  binding;  that  the  other  parties  interested  in  the  award,  prior 
to  this  action,  and  with  the  knowledge  of  the  plaintiff,  constructed 
their  respective  portions  of  the  work,  and  the  plaintiff  is  therefore 
estopped  from  claiming  that  the  award  is  invalid;  that,  by 
reason  of  the  neglect  of  the  plaintiff  to  construct  the  portion  of 
the  work  directed  by  the  award  to  be  performed  by  him,  this 
defendant,  after  due  notice,  let  a contract  to  his  co-defendant 
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to  perform  it,  and  its  performance  was  necessary  for  the  said 
drainage  work,  and  that  the  outlet  for  the  drainage  work  is  in 
the  central  drain,  a municipal  drain  in  the  township,  and  forming 
the  outlet  for  all  the  lands  mentioned  in  the  award,  and  is  a 
proper  and  sufficient  outlet. 

The  defendant  Kelly,  in  his  statement  of  defence,  refers  to  the 
award  as  apparently  one  in  accordance  with  the  provisions  of  sub- 
sec. (3)  of  sec.  16  of  said  Act;  to  the  fact  that  no  appeal  from  the 
award  was  made  by  the  plaintiff  or  any  of  the  other  owmers 
affected;  that  the  defendant  Roger  as  the  engineer  inspected  the 
ditch  and  found  that  part  thereof  apportioned  to  the  plaintiff 
not  completed  in  accordance  with  the  award;  and,  under  sec. 
28  of  the  said  Act,  let  the  work  and  supplying  of  material  appor- 
tioned to  the  plaintiff  to  this  defendant,  the  lowest  and  only  bidder 
for  the  work.  He  further  pleads  that  he  was  employed  by  another 
land-owner  concerned,  named  P.  W.  Heinbuch,  to  construct  his 
portion  of  the  ditch,  and  that  on  the  8th  October,  1916,  he,  as 
the  agent  or  servant  of  .the  said  Heinbuch,  entered  upon  the 
plaintiff’s  lands  for  the  purpose  of  constructing  that  part  of  the 
ditch  apportioned  to  Heinbuch,  and  completed  the  same  within 
a few  days  thereafter*  and  that  he  then  proceeded  to  construct, 
upon  the  plaintiff’s  land,  the  part  of  the  ditch  apportioned  to  him, 
and  constructed  about  one-half  thereof,  when,  on  the  24th  Oc- 
tober, 1916,  he  was  served  with  the  writ  of  summons  and  an 
injunction  order  herein,  and  ceased  work. 

He  further  says  that  he  entered  upon  the  plaintiff’s  lands  only 
for  the  purpose  of  performing  the  work  referred  to,  and  under 
and  pursuant  to  the  said  award,  and  submits  his  rights  thereunder 
to  the  Court. 

By  sec.  3,  clause  (/),  of  the  said  Act,  Engineer’  shall  mean 
the  persons  appointed  by  a municipal  council  as  engineer  to  carry 
out  the  provisions  of  this  Act.” 

Section  5,  sub-sec.  (1),  provides  that  “the  council  of  every 
local  municipality  shall  by  by-law,  Form  1,  appoint  a civil  en- 
gineer, Ontario  land  surveyor  or  other  competent  person  to  be 
the  engineer  to  carry  out  the  provisions  of  this  Act,  and  he  shall 
be  and  continue  an  officer  of  the  corporation  until  another  en- 
gineer is  appointed  in  his  stead  who  may  continue  any  work 
already  undertaken.” 
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Section  6,  sub-sec.  (1),  provides  that  “ every  ditch  constructed 
under  this  Act  shall  be  continued  to  a sufficient  outlet  ” etc. 

Section  8,  sub-sec.  (1),  provides  that  an  owner  of  land  who 
requires  the  construction  of  a ditch  shall,  before  the  filing  of  the 
requisition  provided  for  by  sec.  13,  serve  upon  the  owners  or 
occupants  of  the  other  land  to  be  affected  a notice  naming  a day 
and  hour  and  also  a place  convenient  to  the  site  of  the  ditch 
for  all  owners  to  meet  and  estimate  the  cost  of  the  ditch,  and  agree, 
if  possible,  upon  the  apportionment  of  the  work  and  the  supply 
of  material  for  its  construction. 

If  at  such  meeting  no  such  agreement  is  arrived  at,  it  is  pro- 
vided by  sec.  13  that,  within  five  days  thereafter,  the  owner 
requiring  the  ditch  to  be  made  may  file  with  the  clerk  of  the 
municipality  a requisition  naming  therein  all  parcels  of  land  that 
will  be  affected  by  the  ditch  and  the  owners  thereof,  and  request- 
ing that  the  engineer  appoint  a time  and  place  in  the  locality 
to  attend  and  make  an  examination  as  provided  by  a further 
section. 

Section  14  provides  that  the  clerk  shall  transmit  a copy  of 
the  requisition  by  registered  post  to  the  engineer,  who  shall  notify 
the  clerk  in  writing  appointing  a time  and  place  at  which  he  will 
attend  in  answer  to  the  requisition;  that  the  clerk,  on  receipt 
thereof,  shall  file  the  same  with  the  requisition,  and  send  a copy 
of  the  notice  of  appointment  to  the  owner  making  the  requisition, 
who  shall,  at  least  four  clear  days  before  the  time  appointed, 
serve  upon  the  other  owners  a notice  requiring  their  attendance 
at  such  time  and  place. 

Section  16,  sub-sec.  (1),  provides  that  “the  engineer  shall 
attend  at  the  time  and  place  appointed  by  him  and  shall  examine 
the  locality,  and  if  he  deems  it  proper,  or  if  requested  by  any  of 
the  owners,  may  examine  the  owners  and  their  witnesses  present 
and  take  their  evidence,  and  may  administer  an  oath  to  any 
owner  or  witness  examined  by  him.”  And  sub-sec.  (3)  provides 
that,  if  the  engineer  “finds  that  the  ditch  is  required  he  shall 
within  thirty  days  after  his  first  attendance,  make  his  award 
in  writing,  Form  6,  specifying  clearly  the  location,  description  and 
course  of  the  ditch,  its  commencement  and  termination,  appor- 
tioning the  work  and  the  furnishing  of  material  among  the  lands 
affected  and  the  owners  thereof,  according  to  his  estimate  of  their 
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respective  interests  in  the  ditch,  fixing  the  time  for  performance 
by  the  respective  owners,  apportioning  the  maintenance  of  the 
ditch  among  all  or  any  of  the  owners  so  that  as  far  as  practicable 
each  owner  shall  maintain  the  portion  on  his  own  land ; and  stating 
the  amount  of  his  fees  and  the  other  charges  and  by  whom  the 
same  shall  be  paid.” 

Section  19,  sub-sec.  (2),  provides:  “The  engineer  forthwith, 
after  making  the  award,  shall  file  one  part  thereof  and  of  any 
plan,  profile  or  specifications  with  the  clerk  of  each  of  the  muni- 
cipalities, and  the  same  may  be  given  in  evidence  in  any  legal 
proceedings  by  a copy  certified  by  the  clerk.” 

Sub-section  (3):  “The  clerk,  upon  the  filing  of  the  award, 
shall  notify  each  of  the  persons  affected  thereby  within  the  muni- 
cipality of  which  he  is  clerk,  by  registered  letter  or  personal 
service,  of  the  filing  of  the  same,  and  the  part  of  the  work  to  be 
done  and  material  to  be  furnished  by  the  persons  so  notified  as 
shewn  by  the  award,”  etc. 

And  sec.  21,  sub-sec.  (1),  provides:  “Any  owner  affected  by 
the  award,  within  fifteen  clear  days  from  the  date  of  the  mailing 
or  service  of  the  last  of  the  notices  of  the  filing  of  the  award, 
may  appeal  therefrom  to  the  Judge.” 

Sections  22  and  23  of  the  Act  are  as  follows : — 

“22.  No  award  shall  be  set  aside  for  want  of  form  only  or  for 
want  of  strict  compliance  with  the  provisions  of  this  Act,  and  the 
Judge,  instead  of  setting  aside  the  award,  may  amend  it  or  the 
other  proceedings  or  may  refer  back  the  award  to  the  engineer, 
with  such  directions  as  the  Judge  may  deem  necessary. 

“23.  An  award  shall,  after  the  time  limited  for  an  appeal 
to  the  Judge  and  after  the  determination  of  appeals,  if  any,  by 
him  where  the  award  is  affirmed,  be  valid  and  binding,  to  all 
intents  and  purposes,  notwithstanding  any  defect  in  form  or 
substance  either  in  the  award  or  in  any  of  the  proceedings  prior 
to  the  making  of  the  award.” 

This  Act  would  appear  to  be  one  intended  to  simplify  and 
make  as  inexpensive  as  possible  local  drainage  works,  and  the 
tendency  of  legislation  with  respect  to  such  matters  seems  to 
have  been  in  the  direction  of  preventing,  if  possible,  litigation, 
and  making  an  award,  when  once  made  and  after  the  time  for 
appeal  therefrom  has  elapsed,  binding  upon  parties  who  have  had 
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notice  of  the  proceedings  and  of  the  award,  notwithstanding  a 
failure  to  comply  strictly  with  the  provisions  of  the  Act,  or  defects 
not  merely  in  form  but  in  substance  in  the  award  or  the  pro- 
ceedings prior  to  the  making  thereof. 

The  defendant  Roger  was  well  acquainted  with  that  part  of 
the  township  of  South  Easthope  in  question  herein,  having  pre- 
viously taken  levels  and  acted  as  engineer  in  connection  with 
other  drainage  work  therein.  He  was  called  at  the  trial,  and 
gave  it  as  his  opinion  that  the  outlet  furnished  to  the  central 
drain  was  a proper  and  adequate  one,  provided  that  the  central 
drain,  which  he  said  was  six  inches  deeper  than  the  bottom  of  the 
ditch  in  question,  were  kept  in  repair.  He  admitted  that,  in 
place  of  himself  attending  to  meet  the  land-owners  on  the  ground, 
he  had  sent  his  assistant,  who  had  been  with  him  for  about  eleven 
years. 

There  had  been,  on  a portion  of  the  ground  through  which  the 
drain  in  question  passes,  a former  drain,  which  the  engineer 
intended  to  utilise  in  its  construction,  and  in  his  instructions  to 
his  assistant,  before  the  latter  went  on  the  ground,  he  had  men- 
tioned this  to  him.  The  assistant  when  on  the  ground  had 
traced  out  the  proposed  course  of  the  drain  and  put  in  stakes  to 
indicate  it. 

The  plaintiff  testified  sit  the  trial  that,  when  the  assistant  was 
on  the  ground,  he  (the  plaintiff)  had  objected  to  the  course  of  the 
drain  and  the  outlet,  had  indicated  to  the  assistant  that  the  fall 
of  the  land  was  in  a different  direction  than  towards  the  proposed 
outlet,  and  that  the  proper  outlet  was  to  be  found  by  carrying 
the  proposed  drain  to  the  east  and  south  into  the  central  drain, 
at  a point  where  it  runs,  not  east  and  west,  but  north  and  south, 
and  where  the  bottom  of  said  central  drain  is  lower. 

The  evidence*  of  the  engineer  was  not  altogether  satisfactory 
on  this  question.  It  was  to  the  effect  that  the  central  drain,  if 
in  good  condition,  was  low  enough  to  form  an  outlet  for  the  drain 
in  question.  When  pressed  as  to  whether  it  would  be  a sufficient 
outlet,  he  seemed  to  avoid  the  word,  and  contented  himself 
with  saying  that  he  would  not  say  it  would  not  be  sufficient. 

The  engineer  was  not  able  to  recollect  that  his  assistant  had 
reported  to  him  the  alleged  objections  and  suggestions  made  on 
the  part  of  the  plaintiff,  and  so  of  course  could  not  say  that  he 
had  taken  them  into  consideration. 
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The  purpose  of  this  action  is  to  prevent  further  work  on  the 
drain  in  question;  and,  though  damages  are  claimed,  they  are 
admittedly  trivial  and  merely  incidental. 

It  was  objected  at  the  trial  on  the  part  of  the  plaintiff  that, 
as  the  award  directed  the  Grand  Trunk  Railway  Company  to 
do  certain  things  and  pay  certain  sums,  this  in  itself  made  it  a 
nullity,  unless  that  company  had  agreed  to  be  bound,  or  the 
approval  of  the  Board  of  Railway  Commissioners  for  Canada 
had  previously  been  obtained,  under  the  Railway  Act  of  Canada, 
R.S.C.  1906,  ch.  37,  sec.  251,  sub-sec.  (4).  The  statement  of 
claim  does  not  refer  to  this  as  an  objection  to  the  award,  and 
no  amendment  was  granted  permitting  it  to  be  set  up.  It  was 
not  shewn  at  the  trial  that  there  was  any  agreement  on  the 
part  of  the  railway  company  to  be  bound  by  the  award,  or 
that  the  approval  of  the  Board  had  been  obtained.  It  was 
shewn,  however,  that  the  drain  in  question  crosses  the  right 
of  way  of  the  Grand  Trunk  Railway  Company  by  a culvert 
nearer  the  head  or  starting-point  of  the  drain  than  the  lands 
of  the  plaintiff,  and  that  a portion  of  the  drain  upon  or  through 
the  said  company’s  lands  had  been  already  constructed  without 
any  objection  on  the  part  of  the  railway  company,  so  far  as 
anything  disclosed  at  the  trial  shewed. 

In  Miller  v.  Grand  Trunk  R.W.  Co.  (1880),  45  U.C.R.  222, 
it  was  held  that  the  defendants,  a railway  company,  were  not 
subject  to  the  provisions  of  the  Ditches  and  Watercourses  Act, 
R.S.O.  1877,  ch.  199.  I quote  from  the  judgment  of  Hagarty, 
C.J.,  at  p.  223:  “The  sole  question  presented  for  our  decision  on 
this  demurrer  is,  whether  the  defendants  are  subject  to  the  pro- 
visions of  ch.  199  of  R.S.O. , called  ‘The  Ditches  and  Watercourses 
Act.’  It  begins  by  declaring:  ‘ This  Act  shall  not  affect  the  Acts 
relating  to  Municipal  Institutions,  or  the  Acts  respecting  drainage, 
as  this  Act  is  intended  to  apply  to  individual  and  not  to  public 
or  local  interests,  rights  or  liabilities.’  ” And  he  concluded  his  judg- 
ment by  saying:  “On  the  whole,  I think  the  defendants  do  not  come 
within  the  statute.”  Armour,  J.,  in  a short  concurring  judgment, 
said:  “I  have  also  come  to  the  conclusion  that  the  Act,  R.S.O. 
ch.  199,  applies  only  to  individuals,  and  not  to  corporations,  ex- 
cept as  provided  by  the  13th  section.  I see  no  reason  why  the 
Legislature  should  not  extend  this  very  beneficial  Act  to  corpora- 
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tions  as  well  as  to  individuals;  and,  notwithstanding  the  argument 
of  the  defendants’  counsel,  so  powerfully  addressed  to  the  nerves, 
I think  corporations  such  as  the  defendants  should  form  no  ex- 
ception.” 

The  second  objection  is,  that,  while  sec.  6 of  the  statute 
requires  that  the  ditch  shall  be  continued  to  a sufficient  outlet, 
the  one  provided  is  not  of  that  character. 

The  third  objection,  and  the  one  on  which  most  stress  was  laid 
in  argument,  is,  that  it  was  obligatory  on  the  part  of  the  engineer 
himself,  under  sec.  16  (1)  of  the  Act,  to  attend  personally  at  the 
time  and  place  appointed  by  him  and  examine  the  locality;  and 
that,  having  failed  so  to  do,  he  had  no  power  to  make  an  award 
at  all.  Sub-section  (3)  of  sec.  16  is  to  the  effect  that,  if  he  “finds 
that  the  ditch  is  required,  he  shall,  within  thirty  days  after  his 
first  attendance,  make  his  award  in  writing.”  It  is  contended  on 
the  part  of  the  plaintiff  that  this  is  an  incurable  defect  and  vitiates 
the  award. 
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In  In  re  Robertson  and  Tovmship  of  North  Easthope  (1888),  15 
O.R.  423,  on  a motion  to  quash  a by-law  providing  for  the  assess- 
ment of  certain  owners  of  land  for  the  cost  of  drainage  work  for 
the  benefit  of  their  land,  under  sec.  570  et  seq.  of  the  Municipal 
Act,  1883,  Street,  J.,  at  p.  431,  dealt  with  a somewhat  similar 
objection  as  follows:  “The  final  objection  is,  that  the  engineer 
appointed  by  the  council  did  not  himself  do  the  work,  but  dele- 
gated to  his  son  the  duty  of  inspecting  the  properties  affected  and 
of  assessing  amongst  them  the  cost  of  the  drain.  If  this  were 
made  out,  it  would  probably  be  a fatal  objection  to  the  validity 
of  the  by-law,  and  one  to  which  effect  should  be  given.  The 
duties  imposed  upon  the  engineer  are,  to  a certain  extent,  judicial 
in  their  character,  and  are  such  as  he  alone  should  perform. 
He  is  not,  it  is  true,  required  to  do  with  his  own  hand  all  the  work 
from  its  inception  to  its  completion,  and  he  is  at  liberty,  if  he 
deem  proper,  to  employ  assistants;  but  the  work  of  examining 
and  assessing  the  several  parcels  of  land  affected,  for  their  due 
proportion  of  the  cost  of  the  drain,  should  be  done  by  himself 
or  under  his  immediate  direction  The  engineer  here  employed 
his  son  to  assist  him,  but  he  swears  that  he  himself  made  an  in- 
spection of  each  lot,  and  estimated  how  much  each  would  be 
benefited  by  the  ditch.  He  seems  to  have  divided  its  length 
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into  sections,  and  to  have  charged  the  land  in  each  section  at  a 
fixed  sum  per  acre,  as  representing  the  amount  of  benefit  it  would 
derive  from  the  work.  This  part  of  the  work  seems  to  have  been 
done  by  himself,  though  the  actual  calculation  upon  the  basis 
thus  established  seems  to  have  been  made  by  the  son.  But  that 
was  a mere  matter  of  calculation,  involving  nothing  beyond  a 
knowledge  of  the  multiplication  table,  and  was  a part  of  the 
work  which  might  properly  be  delegated  to  an  assistant  by  the 
engineer  employed. ” 

His  judgment  refusing  to  quash  the  by-law  in  question  was 
reversed  in  appeal  (1889),  16  A.R.  214,  but  on  the  ground  (Hagarty 
C.J.O.,  p.  216)  “that  a majority  of  the  land-owners  of  property 
to  be  benefited  by  the  drainage  by-law,  had  not  petitioned  for  it; 
that,  in  other  words,  the  ground-work  and  foundation  of  the 
jurisdiction  of  the  council  did  not  exist.” 

In  the  Ditches  and  Watercourses  Act,  as  found  in  R.S.O. 
1887,  ch.  220,  no  sections  were  incorporated  similar  to  secs.  22  and 
23  in  the  existing  Act,  namely,  R.S.O.  1914,  ch.  260.  They  are 
first  found  in  the  Act  of  1894,  57  Viet.  ch.  55,  secs.  23  and  24. 
The  two  sections  as  then  enacted  were  carried  into  R.S.O.  1897, 
ch.  285,  and  there  read  as  follows: — 

“23.  No  award  made  by  an  engineer  under  this  Act  shall  be 
set  aside  by  the  Judge  for  want  of  form  only  or  on  account  of  want 
of  strict  compliance  with  the  provisions  of  this  Act,  and  the  Judge 
shall  have  power  to  amend  the  award  or  other  proceedings,  and 
may  in  any  case  refer  back  the  award  to  the  engineer  with  such 
directions  as  may  be  necessary  to  carry  out  the  provisions  of  this 
Act. 

“24.  Every  award  made  under  the  provisions  of  this  Act 
shall  after  the  lapse  of  the  time  hereinbefore  limited  for  appeal 
to  the  Judge,  and  after  the  determination  of  appeals,  if  any,  by 
him,  where  the  award  is  affirmed,  be  valid  and  binding  to  all 
intents  and  purposes  notwithstanding  any  defect  in  form  or  sub- 
stance either  in  the  award  or  in  any  of  the  proceedings  relating 
to  the  works  to  be  done  thereunder  taken  under  the  provisions  of 
this  Act.” 

By  the  Ditches  and  Watercourses  Act  of  1912,  2 Geo.  V.  ch.  74, 
the  said  sections  (23  and  24)  were  amended  and  replaced  by  secs. 
22  and  23,  which  are  precisely  the  same  in  language  as  the  two 
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sections  similarly  numbered  now  found  in  the  revision  of  1914 
and  already  quoted. 

The  Judge  of  the  County  Court  is  the  one  designated  and 
contemplated  by  the  statute  to  deal  with  an  award,  when  made, 
and  in  case  any  party  thinking  himself  aggrieved  thereby  desires 
to  appeal  therefrom. 

By  sec.  21,  sub-sec.  (9),  he  is  empowered  on  an  appeal  to  ex- 
amine parties  and  witnesses  on  oath  and  to  inspect  the  land  and 
to  require  the  engineer  to  accompany  him,  and  may  alter  or 
affirm  the  award  and  correct  errors  therein;  and,  by  sec.  22,  he 
may,  instead  of  setting  aside  the  award,  amend  it  or  the  other 
proceedings,  or  may  refer  back  the  award  to  the  engineer,  with 
such  directions  as  he  may  deem  necessary. 

The  present  sec.  23  provides  that  an  award,  after  the  time 
limited  for  an  appeal  to  the  Judge  has  elapsed,  shall  be  valid  and 
binding  notwithstanding  any  defect  in  form  or  substance  either 
in  it  or  in  any  of  the  proceedings  prior  to  the  making  of  the 
award.  This  last  paragraph  is  now  wide  and  far-reaching.  I 
think  it  covers  and  was  intended  to  cover  the  objections  herein- 
before referred  to.  The  plaintiff  says  that  he  contemplated 
appealing  from  the  award,  but  through  ignorance  or  inadvertence 
failed  to  do  so  within  the  time  provided  by  the  Act.  He  does 
not  say  he  was  misled. 
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While,  by  sec.  6 of  the  present  Act,  (1)  “ every  ditch  constructed 
under  this  Act  shall  be  continued  to  a sufficient  outlet,”  etc.,  and 
while  it  does  not,  as  it  seems  to  me,  conclusively  appear  from  the 
evidence  adduced  at  the  trial  that  the  outlet  provided  for  the 
drain  in  question  to  the  central  drain,  in  the  existing  condition 
of  the  latter  drain,  is  a sufficient  outlet,  if  the  plaintiff  had  appealed 
from  the  award  to  the  County  Court  Judge,  and  had  brought  to 
his  attention  the  fact  that  the  engineer  had  not  personally  at- 
tended “at  the  time  and  place  appointed  by  him”  to  examine  the 
locality,  as  required  by  sec.  16,  and  in  his  award  had  failed  to 
provide  a sufficient  outlet,  which  might  be  provided  by  carrying 
the  drain  in  an  easterly  or  easterly  and  southerly  direction,  as 
already  mentioned,  it  was  competent  for  the  County  Court 
Judge,  under  sec.  22  of  the  Act,  to  “refer  back  the  award  to  the 
engineer,  with  such  directions”  as  he  should  deem  necessary, 
if  he  did  not  see  fit  to  set  aside  the  award  itself.  Most  of  the  cases 
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1917 

sec.  3,  found  in  the  Act  of  1912. 

Otto 

V. 

Roger 

and 

Kelly. 

I am  unable  to  come  to  the  conclusion  that  I should  give  effect 
to  any  of  the  objections.  The  plaintiff  could  have  got  every 
reasonable  remedy  he  was  entitled  to  by  an  appeal  from  the 
award  to  a County  Court  Judge,  and  that  was  the  tribunal  indi- 
cated and  provided  by  the  Act.  Instead  of  doing  so,  he  permitted 
the  work  to  go  on  until  that  portion  of  it  to  be  done  on  his  own 
property  was  about  to  be  performed,  and  then  brought  this 
action. 

I am  unable  to  see  that  he  is  entitled  to  the  relief  asked,  and 
the  action  will  therefore  be  dismissed  with  costs. 

1917 

[IN  CHAMBERS.] 

March  28. 
April  2. 

Rex  v.  McDevitt. 

Ontario  Temperance  Act — Magistrate's  Conviction  for  Second  Offence — Admis- 
sion of  Evidence  of  Former  Conviction  before  Finding  on  Second  Offence — 
Violation  of  sec.  96  of  Act,  6 Geo.  V.  ch.  50 — Effect  upon  Conviction — 
Statutes,  11  Imperative"  or  “ Directory .” 

The  commands  of  the  Legislature  are  peremptory — it  is  intended  that  they 
shall  be  obeyed.  If  an  officer  of  the  Legislature — e.g.,  a magistrate — 
disobeys  a statute,  a question  arises  as  to  the  effect  of  his  disobedience  on 
the  thing  done.  If  the  matter  in  which  there  is  disobedience  is  so  essential 
and  fundamental  that  the  non-compliance  renders  the  thing  done  void, 
the  statute  is  said  to  be  imperative  or  peremptory  or  mandatory;  if  the 
matter  is  so  subsidiary  and  collateral  that  the  disobedience  may  safely  be 
ignored,  the  statute  is  said  to  be  directory;  but  this  designation  is  confusing 
and  misleading.  The  real  question  is  whether  prejudice  has  arisen  by 
the  departure  frQm  what  the  statute  had  laid  down. 

In  a prosecution  for  a second  offence  against  the  Ontario  Temperance  Act, 
6 Geo.  V.  ch.  50,  the  magistrate  violated  the  provisions  of  sec.  96  of  the 
Act,  by  admitting  in  evidence  the  former  conviction  before  there  was  any 
finding  of  guilt  upon  the  second  offence: — 

Held,  that,  no  injustice  having  been  done  to  the  accused,  his  conviction  for 
the  second  offence  was  not  void  by  reason  of  the  magistrate’s  failure  to 
obey  the  statute. 

Rex  v.  Coote  (1910),  22  O.L.R.  269,  considered. 

Motion  by  the  defendant,  upon  the  return  of  a habeas  corpus, 
for  an  order  discharging  him  from  custody. 

March  27.  The  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

James  Haver  son,  K.C.,  for  the  prisoner. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 
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March  28.  Middleton,  J.: — The  accused  was  convicted 
of  a second  offence  against  the  Ontario  Temperance  Act,  6 Geo. 
V.  ch.  50,  and  sentenced  to  six  months’  imprisonment.  The 
statute,  sec.  96,  provides  that  the  magistrate  shall,  in  the  first 
instance,  inquire  concerning  the  subsequent  offence  only,  and,  if 
the  accused  is  found  guilty  of  that,  he  shall  then  inquire  concerning 
the  prior  conviction. 

In  this  case  the  magistrate  violated  the  provisions  of  the  Act? 
and  admitted  in  evidence  the  former  conviction,  before  there  was 
any  finding  of  guilt  upon  the  second  offence. 

Whether  words  used  in  a statute  are  compulsory  or  directory 
depends  upon  the  subject-matter  to  which  they  are  applied 
and  the  general  scope  and  object  of  the  statute.  As  said  by 
Bowen,  L.J.,  in  Regina  v.  Justices  of  County  of  London  and  London 
County  Council,  [1893]  2 Q.B.  476,  491,  492:  “ You  must  look 
at  each  Act  of  Parliament  and  at'  each  section  to  see  exactly  what 
it  means.  No  other  rule  of  construction  of  Acts  of  Parliament 
that  I know  of  is  of  much  use,  except  to  try  and  find  out  as  best 
you  can  what  the  Act  of  Parliament  means,  and  that  is  not  a 
rule  of  construction  at  all.” 

When  I find  in  a statute  a careful  and  elaborately  considered 
provision  as  to  just  how  the  trial  is  to  be  conducted,  and  when 
the  Legislature  has  said  that,  when  the  accusation  is  of  a second 
offence,  the  magistrate  shall  in  the  first  instance  inquire  as  to 
the  second  offence,  and  shall  enter  upon  the  inquiry  as  to  the 
former  offence  only  when  guilt  has  been  established,  the  inclina- 
tion of  my  mind  is  to  conclude  that  the . Legislature  meant  its 
instructions  to  be  obeyed,  and  did  not  regard  its  enactment  as 
“directory  merely,”  in  the  sense  that  it  is  open  to  each  magis- 
trate to  obey  or  to  disobey  as  he  sees  fit  without  the  risk  of  render- 
ing his  proceedings  invalid. 

In  an  earlier  case  I gave  effect  to  this  view  and  quashed  a 
conviction:  Rex  v.  Coote  (1910),  22  O.L.R.  269;  and  I have  the 
satisfaction  of  knowing  that,  in  the  opinion  of  a very  experienced 
criminal  lawyer,  Mr.  Justice  Magee,  in  that  case  (p.  289),  “the 
weight  of  authority,  as  of  argument,  is  in  favour  of  holding  that 
the  section  was  peremptory  as  to  the  stage  of  the  proceedings 
at  which  the  inquiry  as  to  former  offences  should  be  had;” 
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but  the  majority  of  the  Court  took  the  view  that  the  provision 
“must  now  be  deemed  to  be  but  directory/’ 

So  I am  constrained  to  decide  that  this  provision  is  one  which 
magistrates  may  with  impunity  ignore  as  they  see  fit. 

In  this  case  no  great  injustice  will  be  done,  as  the  man  seems 
to  have  been  guilty,  and  the  same  magistrate  convicted  on  the 
earlier  trial.  The  accused  seems  to  have  fallen  into  the  error 
of  thinking  that  the  provisions  of  the  Act  relating  to  the  sale  of 
liquor  were  directory  merely. 

I remand  to  custody,  but  give  no  costs. 

April  2.  Middleton,  J.: — Since  I delivered  my  judgment  in 
this  case,  I have  further  considered  the  question  raised,  and 
conclude  that  I have  placed  the  decision  on  too  narrow  a ground. 

The  commands  of  the  Legislature  are  peremptory.  It  is 
intended  that  they  shall  be  obeyed.  The  Legislature  may  simply 
trust  to  its  officers  to  yield  implicit  obedience,  or  may,  if  it  sees 
fit,  attach  a penalty  as  punishment  for  disobedience.  In  either 
case  this  is  a matter  between  the  Legislature  and  its  officers. 

In  the  event  of  the  officer  disobeying,  the  question  remains  as 
to  the  effect  of  his  disobedience  on  the  thing  done.  Was  the 
matter  in  which  there  was  disobedience  so  essential  and  funda- 
mental that  the  non-compliance  with  the  statute  rendered  it 
void,  or  was  it  so  subsidiary  and  collateral  that  it  may  safely  be 
ignored?  A provision  that  falls  in  this  latter  category  is  com- 
monly called  “ directory.”  This  designation  is  confusing  and 
misleading.  The  real  question  in  each  case  is:  has  the  accused 
in  truth  been  prejudiced  by  the  departure  from  that  which  the 
statute  has  laid  down?  If  he  has,  the  Court  must  protect  him. 
If  he  has  not,  the  Court  should  not  interfere  and  defeat  the 
general  aim  and  object  of  the  legislation  because  of  an  immaterial 
error  on  the  part  of  an  officer  appointed  to  carry  the  law  into 
operation.  In  each  case  the  search  is  after  what  is  the  real 
intention  of  the  Legislature — was  it  the  legislative  intention  that 
non-compliance  with  the  particular  provision  of  the  statute 
should  render  the  proceedings  abortive? 
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[IN  CHAMBERS.]  1917 

March  29. 

Pearlman  v.  National  Life  Assurance  Co.  of  Canada. 


Discovery — Examination  of  Defendant — Production  of  Documents — Letters 
Written  11  without  Prejudice ” Leading  up  to  Agreement — Examination 
Deferred  until  after  Examination  of  Plaintiff — Breaches  of  • Contract — 
Disclosure — Scope  of  Examination. 


The  whole  machinery  of  pleadings,  particulars,  and  discovery  by  production 
of  documents  and  examination  of  the  parties,  is  for  the  purpose  of  enabling 
an  action  to  be  fairly  and  properly  tried. 

The  plaintiff  claimed  commissions  on  insurances  effected;  the  defendant , 
insurance  company  pleaded  that  the  plaintiff’s  right  to  commissions  was 
dependent  upon  his  abstaining  from  acting  as  agent  for  any  other  insurance 
company;  the  plaintiff  replied  that  the  agreement  under  which  he  sued  was 
a new  one,  made  at  the  termination  of  his  agency  for  the  defendant  company, 
and  that  it  was  intended  that  the  clause  precluding  him  from  acting  for 
any  other  company,  which  formed  part  of  his  former  agreement,  should 
be  dropped  from  the  new  one;  and,  if  this  was  not  the  construction  of  the 
document,  he  asked  reformation;  he  also  said  that  the  alleged  breaches  of 
the  agreement  were  brought  about  by  the  defendants  employing  detectives 
to  seduce  him  to  violate  the  agreement : — 

Held,  that  the  defendants  must,  in  making  discovery,  produce  the  letters, 
originally  written  without  prejudice,  leading  up  to  the  agreement  sued 
upon;  and  that  the  defendant  R.,  the  managing  director  of  the  company, 
must,  upon  his  examination  both  as  a defendant  and  as  an  officer  of  the 
defendant  company,  answer  proper  questions  arising  out  of  the  correspond- 
ence. 

(2)  That  the  defendants  should  state  whether  they  employed  detectives, 
and  whether  the  persons  whom  the  plaintiff  was  said  to  have  canvassed 
were  employed  by  these  detectives,  and  whether  the  breaches  on  which 
the  defendants  relied  were  those  reported  to  them  by  the  detectives;  but 
the  plaintiff  had  not  the  right  to  see  the  correspondence  between  the 
defendants  and  the  detectives. 

(3)  That  the  plaintiff  should  submit  to  a full  examination  as  to  his  conduct 
before  calling  upon  the  defendants  to  disclose  that  upon  which  they  relied. 

(4)  That  the  plaintiff  was  not  entitled  to  discovery  for  the  purpose  of  ascer- 
taining how  the  case  against  him  was  to  be  proved — he  was  entitled  only 
to  know  what  the  case  was. 


Motion  by  the  plaintiff  for  an  order  requiring  the  defendant 
Ralston  to  attend  for  re-examination  for  discovery  and  to 
answer  certain  questions  which  he  refused  to  answer  when  ex- 
amined as  a defendant  and  as  an  officer  (managing  director)  of 
the  defendant  company. 

March  27.  The  motion  wag  heard  by  Middleton,  J.,  in 
Chambers. 

W.  R.  Smyth,  K.C.,  for  the  plaintiff. 

J.  A.  Macintosh,  for  the  defendants. 
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March  29.  Middleton,  J.: — Pearlman  sues  for  commission 
on  certain  insurance  business.  The  company  say  that  his  right 
to  this  commission  was  dependent  upon  his  abstaining  from  acting 
as  agent  for  any  other  insurance  company.  To  this  the  plaintiff 
replies  that  the  agreement  under  which  he  sues  wa_s  made  at 
the  termination  of  his  agency  with  the  defendants,  and  that  it 
was  intended  that  the  clause  precluding  his  acting  for  any  other 
company,  which  formed  part  of  his  original  hiring,  should  be  at 
an  end;  and,  if  this  is  not  the  construction  of  the  document,  he 
asks  reformation. 

He  also  says  that  the  alleged  breaches  of  the  agreement  were 
brought  about  at  the  instance  of  the  defendants  themselves,  who 
employed  a detective  agency  to  seduce  him  to  do  the  things  now 
set  up  as  breaches  of  his  contract. 

An  order  has  been  made  directing  the  defendants  to  give  par- 
ticulars of  all  acts  relied  upon  by  them  as  breaches  of  the 
alleged  provision  of  the  contract,  with  liberty  to  give  further 
particulars  after  the  plaintiff  shall  have  been  examined  for  dis- 
covery. 

The  first  question  relates  to  the  production  of  correspondence, 
originally  without  prejudice,  leading  up  to  the  contract  now  sued 
upon.  As  there  is  a claim  for  reformation,  this  correspondence 
must  be  produced;  and,  if  anything  arises  upon  it,  the  defendant 
Ralston  must  answer  proper  questions  arising  out  of  it. 

The  next  question  is  as  to  the  obligation  of  the  defendants 
to  answer  questions  which  relate  to  the  suggested  employment  of 
detectives. 

I think  the  defendants  should  state  whether  they  employed 
detectives,  and  whether  the  persons  whom  the  plaintiff  is  said  to 
have  canvassed  are  employees  or  “stool-pigeons”  of  these  de- 
tectives. If  the  defendants  had  the  right  to  complain  of  the 
plaintiff  acting  as  agent  for  another  company,  they  had  the  right 
to  send  men  to  see  exactly  what  business  the  plaintiff  was  carrying 
on,  so  as  to  secure  evidence  against  him.  I do  not  think  the 
plaintiff  has  the  right  to  see  the  correspondence  between  the 
defendants  and  the  detectives. 

I think  the  plaintiff  should  submit  to  a full  examination  as  to  his 
conduct  before  the  defendants  are  called  upon  to  disclose  that 
upon  which  they  rely;  but  the  order  for  particulars  is  not  before 
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me  for  review;  and  I am  told  that  some  arrangement  as  to  the 
order  in  which  the  parties  are  to  be  examined  precludes  my  giving 
any  such  direction. 

Before  the  plaintiff  goes  to  trial,  he  has  the  right  to  know 
clearly  and  with  certainty  what  it  is  that  the  defendants  set  up 
against  him,  so  that  he  may  be  prepared  to  meet  the  case.  And  it 
is  no  answer  to  a motion  for  particulars  to  say,  “The  facts  are 
within  your  own  knowledge,”  for  it  may  be  that  what  the  de- 
fendants intend  to  set  up  is  something  of  which  the  plaintiff 
has  no  knowledge,  and  which  he  might  satisfactorily  disprove  if 
he  had  a fair  opportunity,  and  he  ought  not  to  be  driven  to  answer 
on  the  spur  of  the  moment  without  the  opportunity  of  obtaining 
evidence. 

On  the  other  hand,  when  the  facts  are  all  within  the  plaintiff’s 
knowledge,  I do  not  think  he  should  be  allowed  so  to  play  the 
game  as  to  have  the  right  to  say,  “Before  I tell  you  what  I have 
done,  I want  to  ascertain  exactly  how  much  you  know  of  my 
conduct.”  A plaintiff  who  takes  that  attitude  rouses  suspicion 
that  his  subsequent  disclosure  will  be  in  some  degree  regulated 
by  the  amount  of  his  adversaries’  knowledge. 

I do  not  mean  to  say  that  that  is  the  case  here,  for  I have  not 
enough  information  to  enable  me  to  say  so,  but  I propose  to  place 
the  plaintiff  in  a position  in  which  even  an  ill-natured  opponent 
may  not  be  able  to  say  that  this  is  the  case,  by  directing  that  this 
order  shall  be  on  the  terms  that  the  plaintiff  be  first  examined 
for  discovery. 

It  must  not  be  forgotten  that  the  whole  machinery  of  pleadings, 
particulars,  and  examination  is  for  the  purpose  of  enabling  the 
case  to  be  fairly  and  properly  tried  when  the  action  ultimately 
comes  for  hearing  before  the  Court.  An  examination  for  dis- 
covery is  not  intended  to  take  the  place  of  cross-examination  at 
the  trial,  nor  is  it  intended  to  afford  counsel  a preliminary  oppor- 
tunity of  making,  in  private,  caustic  or  insulting  remarks  to  his 
client’s  opponent.  Rule  255  was  passed  to  remove  all  doubts 
as  to  the  power  of  a Judge  to  protect  a witness  from  “vexation” 
at  a trial.  In  the  calm  serenity  of  an  examination  for  discovery, 
in  the  absence  of  an  audience  or  a jury,  the  temptation  to  err  in 
this  way  ought  to  be  absent. 

To  sum  up: — 
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There  will  be  an  order  that  upon  the  completion  of  the  plain- 
tiff’s examination  for  discovery  the  defendant  Ralston  be  further 
examined,  and  that  he  do  produce  all  correspondence  leading  up 
to  the  agreement  in  question  and  submit  to  examination  thereon. 

That  he  disclose  whether  the  defendants  employed  detective 
agencies  to  endeavour  to  procure  breaches  by  the  plaintiff  of 
his  contract,  or  to  discover  whether  the  plaintiff  was  in  fact 
acting  as  agent  for  other  companies. 

And  also  whether  the  breaches  on  which  the  defendants  rely 
are  those  reported  to  them  by  the  detectives,  and,  if  so,  which 
cases  were  so  reported. 

The  plaintiff  is  not  entitled  to  discovery  for  the  purpose  of 
ascertaining  how  the  case  against  him  is  going  to  be  proved — he 
is  only  entitled  to  know  what  the  case  is.  I allow  him  to  go 
further  so  as  to  ascertain  what  instances  fall  within  the  detective 
class,  because  he  seeks  to  have  these  specially  dealt  with  and  to 
contend  that  they  are  not  breaches  of  the  condition,  as  the  things 
done  were  done  at  the  defendants’  instance. 

Costs  in  the  cause. 


[KELLY,  J.] 

Tough  Oakes  Gold  Mines  Limited  v.  Foster. 


Company — Election  of  Directors — Ontario  Companies  Act,  R.S.O.  1914,  ch. 
178,  secs.  5 (4),  44,  45,  50,  54,  60,  72,  73,  118,  123 — Meeting  of  Company — 
Persons  Entitled  to  Represent  Shares  and  Vote — Registered  “ Shareholder ” — 
“In  his  own  Right ” — “Absolutely  in  his  own  Right ” — Beneficial  Holding. 

A person  whose  name  stands  without  qualification  on  the  share-register  as  a 
holder  of  shares  of  a company  incorporated  under  the  Ontario  Companies 
Act,  R.S.O.  1914,  ch.  178,  has  the  right  to  represent  such  shares  and  vote 
in  respect  of  them  at  a meeting  of  the  company;  it  need  not  be  shewn  that 
he  is  the  beneficial  owner  of  the  shares;  and  the  presiding  officer  at  a meeting 
of  the  company  has  no  power  to  question  the  right  of  a registered  holder  to 
exercise  the  privilege  of  voting. 

Meaning  of  “ shareholder,”  “shareholder  in  his  own  right,”  and  “shareholder 
absolutely  in  his  own  right,”  discussed. 

Sections  5 (4),  44,  45,  50,  54,  60,  72,  73,  118,  123,  of  the  Act,  considered. 

Review  of  the  authorities. 

Quaere,  whether  the  qualification  “in  his  own  right”  or  “absolutely  in  his 
own  right”  means  beneficial  holding. 

And  it  was  held,  in  this  case,  that  the  individual  plaintiffs  were  duly  elected 
directors  of  the  plaintiff  company,  at  a meeting  of  the  company,  by  persons 
there  present  who  were  registered  shareholders  of  the  company  in  their 
own  right  or  represented  by  proxy  other  shareholders,  a majority  of  the 
issued  shares  being  represented,  and  the  proceedings  leading  up  to  the 
meeting  being  regular  and  legal. 
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Action  by  the  above-named  company  and  seven  individuals 
as  plaintiffs  against  Clement  A.  Foster  and  five  other  indivi- 
duals and  the  Bank  of  Ottawa,  defendants,  to  restrain  the  indivi- 
dual defendants  from  acting  as  directors,  and  for  other  relief. 

The  action  was  tried  by  Kelly,  J.,  without  a jury,  at 
Toronto. 

R.  McKay,  K.C.,  and  A.  G.  Slaght,  for  the  plaintiffs. 

I.  F.  Hellmuth,  K.C.,  and  Grayson  Smith,  for  the  defendants 
(E.  A.  Wright  appearing  with  them  for  the  defendant  Kearney, 
and  S.  J.  Birnbaum  with  them  for  the  defendant  the  Bank  of 
Ottawa.) 

March  29.  Kelly,  j.: — This  action  was  tried  with  the  action 
of  C.  A.  Foster  and  the  plaintiff  company  against  Myrtice  Oakes 
and  Winifred  Robins.  To  avoid  repetition  and  for  the  purpose 
of  convenience,  I refer  to  the  facts  set  forth  in  the  reasons  for 
judgment  in  that  case,  and  incorporate  herein  the  findings  in 
those  reasons,  so  far  as  they  are  here  applicable  or  as  they  are 
necessary  to  an  understanding  of  the  present  case.*  The  plaintiffs, 
other  than  the  .company,  are  the  seven  persons  who  claim  to  have 
been  elected  on  the  26th  January,  1916,  as  directors  of  that  com- 
pany. The  plaintiffs  allege  that  the  individual  defendants, 
namely,  Clement  A.  Foster,  John  H.  Tough,  Thomas  B.  Tough, 
George  Tough,  Edwin  W.  Kearney,  and  W.  H.  M.  Jones,  were, 
prior  to  the  26th  January,  1916,  directors  of  that  company, 
and  that  on  that  day  the  individual  plaintiffs  were  duly  elected 
directors  for  the  year  then  commencing;  that  immediately  there- 
after the  newly  elected  directors  met  and  elected  officers;  that 
the  defendants  refused  to  comply  with  the  demands  made  upon 
them  for  the  delivery  of  the  seal,  books,  papers,  documents, 
and  assets  of  the  plaintiff  company,  or  to  relinquish  control  of 
the  company’s  rights,  properties,  and  assets;  and  that  they  con- 
tinue without  legal  right  or  authority  to  act  as  directors. 

The  plaintiffs  ask:  (1)  that  the  individual  defendants  be 
restrained  from  acting  or  assuming  to  act  as  directors  and  from 
exercising  or  assuming  to  exercise  the  powers  of  directors,  and 

*The  result  of  the  judgment  of  Kelly,  J.,  of  the  29th  March,  1917,  in 
Foster  v.  Oakes , is  noted  in  12  O.W.N.  76. 
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from  dealing  with  the  company’s  assets  or  managing  its  business; 
(2)  for  an  order  directing  the  defendants  to  deliver  to  the  plain- 
tiffs the  company’s  seal,  books,  papers  and  documents,  and 
control  over  the  company’s  rights,  properties,  and  assets;  (3)  an 
order  restraining  the  defendants  and  their  agents,  etc.,  from  draw- 
ing cheques  on  the  company’s  account  in  any  bank  and  from 
dealing  with  the  company’s  bank  account,  and  restraining  the 
defendant  bank  and  the  company’s  bankers  from  honouring 
cheques  signed  by  any  person  other  than  those  authorised  by 
the  individual  plaintiffs  as  directors  of  the  company;  (4)  an  order 
directing  the  defendant  bank  to  transfer  the  moneys  of  the  com- 
pany on  deposit  with  it  in  accordance  with  the  directions  of  the 
individual  plaintiffs  as  such  directors;  (5)  an  accounting  by  the 
defendants  of  their  dealings  with  the  company’s  assets  since  the 
26th  January,  1916;  (6)  damages;  and  (7)  general  relief. 

The  individual  defendants  set  up  that  they  and  the  plaintiff 
Harry  Oakes  are,  and  have  been  since  the  organisation  of  the 
company,  the  directors  thereof;  and  that  the  defendant  Foster 
has  been,  and  is,  the  company’s  president  and  managing  director, 
and  the  defendant  Kearney  its  secretary. 

In  a word,  the  real  contest  is  as  to  whether  there  was  on 
the  26th  January,  1916,  a regularly  convened  legal  meeting  of 
the  company’s  shareholders  who  had  the  right  and  the  power 
to  elect  the  individual  plaintiffs  as  directors,  and  whether  these 
plaintiffs  were  at  such  meeting  duly  elected. 

It  is  common  ground  between  the  parties  that  of  the  total  of 
600,000  shares  of  the  company’s  capital  stock,  531,500  shares 
were  subscribed  for  at  the  date  of  the  meeting. 

The  following  enactments  by  by-law  number  1 of  the  company 
were  in  force  at  the  time  of  the  meeting : — 

“The  business  of  the  company  shall  be  managed  by  a board  of 
seven  directors,  who  shall  be  elected  by  the  shareholders,  either 
by  ballot  or  by  a show  of  hands,  at  any  general  meeting  of  the 
company  assembled. 

“The  qualification  of  each  director  shall  be  the  holding 
absolutely  in  his  own  right  of  at  least  one  share  of  the  capital 
stock  of  the  company. 

“Certificates  of  shares  of  the  capital  stock  of  the  company, 
when  fully  paid-up,  shall  be  granted  and  issued  to  the  proprietors 
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thereof  upon  demand,  and  such  certificates  shall  be  in  the  form, 
required  by  the  Ontario  Companies  Act. 

“The  shares  of  the  company  shall  be  transferable  only  by 
the  recording  on  the  stock-book  of  the  company,  at  the  head  office 
of  the  company,  by  the  shareholder  or  his  or  her  attorney,  of 
the  transfer  thereof,  and  of  the  surrender  of  the  certificate  of 
such  shares,  if  any  certificate  shall  have  been  issued  in  respect 
thereof,  on  the  making  of  such  transfer.  The  transferee  shall 
be  entitled  to  all  the  privileges  and  subject  to  all  the  liabilities 
of  the  original  shareholder;”  with  added  provisions  entitling 
the  directors  to  decline  to  register  a transfer  of  shares  belonging 
to  a shareholder  who  is  indebted  to  the  company;  and,  in  case 
of  loss  of  certificate,  for  registration  of  the  transfer  without 
production  of  the  original  certificate,  and  for  authorising  the  issue 
of  a duplicate  certificate  in  place  of  that  lost. 

“The  annual  meeting  of  the  shareholders  for  the  election  of 
directors  and  the  transaction  of  general  business  shall  be  held 
at  the  head  office  of  the  company,  or  at  such  other  place  as  the 
directors  may  determine,  on  the  fourth  Wednesday  in  the  month 
of  January  (not  being  a legal  holiday)  in  each  and  every  year. 
In  case  of  the  fourth  Wednesday  being  a legal  holiday  the  meeting 
shall  be  held  on  the  next  Wednesday  which  is  not  a legal  holiday. 

“At  the  annual  general  or  special  general  meetings  of  the 
company  a shareholder  or  shareholders  representing  at  least 
one-third  of  the  shares  of  the  stock  of  the  company  subscribed 
for  must  be  represented  either  in  person  or  by  proxy  to  con- 
stitute a quorum  for  the  transaction  of  business. 

“Any  meeting  of  the  company  at  which  one  or  more  share- 
holders are  present,  but  at  which  there  is  no  quorum,  may  be 
adjourned  by  such  shareholder  if  only  one  person,  or  by  the  major- 
ity in  value  of  those  present,  to  any  time  and  place. 

“At  all  meetings  of  the  company,  whether  annual  general  or 
special  general,  every  shareholder  shall  be  entitled  to  as  many 
votes  as  he  holds  shares  in  the  company,  and  all  questions  arising 
in  any  such  meeting  shall  be  decided  by  the  majority  of  votes. 

“Shareholders  may  be  represented  by  and  vote  by  proxy 
at  any  meeting  of  the  company,  provided  the  authority  for  that 
purpose  be  given  to  another  shareholder  in  writing. 

“The  instrument  appointing  a proxy  shall  be  in  writing  under 
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the  hand  of  the  appointor  or  his  attorney  duly  authorised  in 
writing,  or,  if  the  appointor  is  a corporation,  either  under  the 
common  seal  or  under  the  hand  of  an  officer  or  attorney  so  auth- 
orised,” etc. 

The  annual  meeting  was  duly  called  for  Wednesday  the  26th 
January,  1916.  No  exception  is  taken  to  that. 

To  constitute  a quorum  it  was  necessary  that  at  least  177,167 
shares  should  be  represented,  either  in  person  or  by  proxy — being 
at  least  one-third  of  the  531,500  shares  subscribed  for. 

In  an  action  in  England,  in  which  the  defendant  Foster  is 
a defendant,  certificates  for  280,562  shares,  195,000  of  which 
were  referred  to  as  his  personal  holdings,  were  ordered  to  be  de- 
posited in  Court,  and  at  the  time  of  the  meeting  on  the  26th  Jan- 
uary, 1916,  they  were  still  on  deposit.  At  the  opening  of  the 
meeting  Foster  acted  as  chairman,  and  requested  the  defendant 
Kearney,  who  was  the  secretary  of  the  meeting,  to  ascertain 
the  names  of  shareholders  present  and  the  number  of  shares 
held  by  each,  and  the  number  of  shares  represented  by  proxies. 
The  secretary’s  report  was  that  54,593  shares  were  represented 
in  person  and  89,363  by  proxy — a total  of  143,956  shares — 
considerably  less  than  the  number  which  the  by-law  required  to 
constitute  a quorum.  Foster’s  name  did  not  appear  in  that  list 
except  as  representing  534  shares.  In  another  English  action 
brought  by  Tough  Oakes  Gold  Mines  Limited  (an  English  com- 
pany), and  in  which  Foster  is  a defendant,  an  injunction  had 
been  granted,  amongst  other  things  restraining  Foster  and  his 
co-defendant,  Herbert  George  Latilla,  from  voting  or  exercising 
any  voting  rights  in  respect  of  or  in  any  way  dealing  with  these 
280,562  shares  “save  as  the  plaintiffs  may  direct.” 

Of  the  450,000  shares  referred  to  as  pooled  shares  in  the  reasons 
for  judgment  in  the  other  action  ( Foster  v.  Oakes),  25,000  were 
the  property  of  Myrtice  Oakes  and  15,000  the  property  of  Winifred 
Robins;  and  certificates  for  these,  endorsed  in  blank  by  the 
holders,  were  sent  to  England,  when  Foster,  one  of  the  three 
trustees  of  the  pooled  shares,  was  about  to  deal  with  them  there. 
For  some  of  these  shares  on  two  occasions  Myrtice  Oakes  and 
Winifred  Robins  received  cash,  and  in  May,  1915,  certificates 
for  a number  of  shares  which  were  said  to  represent  the  balance 
of  these  blocks  were  delivered  to  them  or  their  representatives 
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at  Haileybury.  These  certificates  were1  not  for  any  part  of 
their  shares,  certificates  of  which  had  been  sent  to  England. 
In  May,  1915,  Myrtice  Oakes  received  a certificate  for  15,926 
shares  and  Winifred  Robins  for  9,556.  For  the  reasons  given 
and  as  I have  found  by  the  judgment  in  the  other  action,  Myrtice 
Oakes  was  entitled  to  a further  833  shares  and  Winifred  Robins 
to  an  additional  500  shares;  they  were  at  the  time,  and  before, 
misled  by  Foster,  and  by  his  manipulations  of  the  stock  entrusted 
to  him,  into  the  belief  that  a larger  number  of  shares  had  been 
disposed  of  or  optioned  in  England  than  really  was  the  case. 

At  the  time  of  the  meeting  of  the  26th  January,  1916,  the 
original  blocks  of  25,000  and  15,000  shares  were  standing  on  the 
share-register  of  the  plaintiff  company  in  the  names  respectively 
of  Myrtice  Oakes  and  Winifred  Robins,  to  part  of  which,  at  least, 
they  were  still  beneficially  entitled.  On  that  date  there  was 
also  standing  on  the  share-register  in  the  name  of  Myrtice  Oakes 
further  shares  to  the  amount  of  5,000,  and  in  the  name  of  Winifred 
Robins  to  the  amount  of  9,996,  to  their  ownership  of  which 
and  their  right  to  vote  thereon  no  exception  is  taken.  The  secre- 
tary’s report  of  shares  at  the  opening  of  the  meeting  included 
these  two  amounts  of  5,000  and  9,996  shares,  but  it  took  no  account 
of  the  other  two  blocks  of  25,000  and  15,000,  though,  so  far  as 
the  register  shewed  at  the  time,  they  were  also  held  by  these 
two  holders. 

Myrtice  Oakes  and  Winifred  Robins  were  represented  at 
the  meeting  by  Harry  Oakes,  admittedly  a shareholder,  as  their 
proxy  duly  appointed  in  writing.  Claim,  was  made  that  they, 
as  registered  holders  of  the  two  blocks  of  25,000  and  15,000, 
were  entitled  to  represent  these  shares,  which  it  was  contended 
should  be-  added  to  the  number  of  shares  reported  as  being 
represented.  If  this  was  the  proper  course,  and  had  it  been  fol- 
lowed, then  more  than  the  required  one-third  of  subscribed  shares 
would  have  been  represented  and  a quorum  would  have  been 
present.  Foster  objected  to  the  counting  of  these  shares.  Kearney, 
as  secretary,  in  his  minutes  of  the  transaction,  states  that  Foster 
declared  that  an  inj  unction  had  been  issued  against  the  company, 
prohibiting  these  shareholders  (Myrtice  Oakes  and  Winifred 
Robins)  from  voting  at  any  meeting  in  respect  of  these  two  blocks 
and  prohibiting  them  from  being  represented,  and  that  he  (Foster) 
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ruled  that  these  shares  were  not  represented,  that  the  meeting 
was  not  properly  constituted  for  want  of  a quorum,  and  that  no 
business  could  be  done.  Unavailing  protests  were  m.ade  by 
several  shareholders  who  took  the  view  that  the  meeting  was 
properly  constituted,  and  insisted  that  the  business  for  which 
it  was  called  should  be  proceeded  with.  Foster  refused  to  submit 
a motion  that  the  meeting  proceed,  and  against  his  ruling  that 
there  was  not  a quorum  present. 

No  injunction  had  been  issued  in  any  Canadian  Court  respect- 
ing these  shares  which  it  was  claimed  Myrtice  Oakes  and  Winifred 
Robins  were  entitled  to  represent;  and  there  was  no  injunction 
in  the  English  actions  enjoining  these  two  holders  from  voting 
upon  or  representing  these  shares. 

Following  upon  the  chairman’s  declaration,  and  while  all  the 
parties  were  still  assembled  in  the  meeting-room,  those  present, 
other  than  Foster  and  Kearney,  and  against  their  protests, 
proceeded  with  the  meeting,  having  first  selected  as  chairman 
Harry  Oakes,  a holder  of  47,768  shares,  apart  from  the  shares 
he  claimed  to  represent  by  proxy.  A secretary  of  the  meeting, 
Mr.  Murdoch,  was  also  appointed.  Foster  and  Kearney  remained 
in  the  meeting-room  during  all  the  subsequent  proceedings, 
but  desired  it  noted  that  they  did  not  intend  to  take  part  in  the 

proceedings,  which  they  considered  irregular.  Counting  in  the 

, 

two  blocks  of  25,000  and  15,000  shares,  and  omitting  the  shares 
represented  by  Foster  and  Kearney  (534  shares  and  1,202  shares 
as  shewn  by  the  list  prepared  by  Mr.  Kearney  at  the  opening  of 
the  meeting),  the  record  of  the  meeting  over  which  Harry  Oakes 
presided,  after  Foster  had  declined  to  go  further,  shewed  that 
183,570  shares  were  represented. 

The  crucial  question  then  is,  whether  these  two  blocks  of 
25,000  and  15,000  shares  were  properly  represented  at  the  meeting. 
Foster’s  objection  was,  no  doubt,  based  upon  the  view  he  enter- 
tained, that  Myrtice  Oakes  and  Winifred  Robins  had  ceased  to 
be  beneficial  owners  of  the  two  blocks  over  which  the  contest  has 
arisen. 

Leaving  out  of  consideration  for  the  time  being  that  these 
two  holders  had  not  parted  with  all  their  beneficial  ownership 
in  their  pooled  shares,  it  is  important  to  determine  what  is  a 
shareholder,  and  what  are  the  rights,  powers,  and  privileges  of 
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one  whose  name  appears  on  the  share-register  of  a company  as 
a holder  of  shares. 

The  Ontario  Companies  Act,  R.S.O.  1914,  ch.  178,  contains 
many  provisions  in  which  the  word  “ shareholder”  is  used,  but 
its  meaning  is  not  therein  interpreted.  In  the  earlier  revised 
Act  (the  Companies  Act,  R.S.O.  1897,  ch.  191,  sec.  2 (e)),  “ share- 
holder” is  interpreted  to  mean  “ every  subscriber  to  or  holder  of 
stock  in  the  company,  and  shall  extend  to  and  include  the  personal 
representatives  of  the  shareholder.”  This  is  omitted  from  the 
present  Act. 

Notice  of  holding  meetings  of  the  company  shall  be  given  to 
each  shareholder  (sec.  44);  the  directors  of  the  company  shall, 
unless  otherwise  provided  by  the  company’s  by-laws  (sec.  45 
(4)),  send  to  every  shareholder  a report  (sec.  45  (2)).  There  are 
also  other  sections  in  which  “shareholder”  is  referred  to  without 
any  express  qualification  or  limitation  of  its  meaning.  But  in 
more  than  one  place  in  the  Act  the  word  is  qualified  or  restricted : 
as,  for  instance,  in  sec.  5 (4),  which  declares  that  each  petitioner 
for  the  incorporation  of  a company  (that  is,  a company  having  a 
capital  divided  into  shares)  shall  be  a bona,  fide  subscriber  in  his 
own  right  for  the  shares  he  agrees  to  take;  and  in  sec.  87,  where 
it  is  enacted  that  no  person  shall  hold  office  as  a director  unless 
he  is  a shareholder  absolutely  in  his  own  right  and  not  in  arrear 
in  respect  of  any  call,  and  where  any  director  ceases  to  be  such 
a shareholder  he  shall  thereupon  cease  to  be  a director.  It  is 
evident  that  the  intention  was  that  “shareholder”  should  have 
a meaning  different  from  and  broader  than  “shareholder  in  his 
own  right.” 

Section  118  (6)  provides  for  the  company  recording  in  a book 
or  books  the  names  of  all  persons  who  are  or  have  been  share- 
holders or  members  of  the  corporation;  and  sec.  123  that  such 
books  shall  be  prima  facie  evidence  of  all  facts  purporting  to  be 
therein  stated,  in  any  action  or  proceeding  against  the  corpora- 
tion or  against  any  shareholder  or  member.  The  certificate 
to  which  every  shareholder  by  sec.  54(1)  is  entitled,  stating  the 
number  of  shares  held  by  him,  shall  be  prima  facie  evidence  of 
the  title  of  the  shareholder  to  the  shares  mentioned  in  it  (sec. 
54(2)). 

The  English  Act  (the  Companies  Consolidation  Act  of  1908), 
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where  it  refers  to  the  same  matters,  substantially  follows  the 
Companies  Act  of  1862,  on  which  many  important  decisions  are 
based;  and  it  contains  provisions  much  to  the  same  effect  and 
almost  in  the  same  words  as  the  language  of  the  Ontario  Act. 
For  instance,  sec.  23  of  the  English  Act  declares  that  a certificate 
under  the  common  seal  of  the  company,  specifying  any  shares 
or  stock  held  by  any  member,  shall  be  prima  facie  evidence  of 
the  title  of  the  member  to  the  shares  or  stock.  That  Act  also 
makes  use  of  the  word  “member”  in  many  places  where  the 
Ontario  Act  says  “shareholder.”  In  such  instances  the  words 
are  synonymous.  There  is  nothing  that  I can  find  compelling  a 
narrower  or  more  restricted  meaning  to  be  given  to  “shareholder” 
in  our  Act  than  to  “member”  where  used  in  the  English  Act. 

It  seems  to  be  the  case  that  persons  in  whose  names  shares 
stand  in  the  share-register  of  a company,  unless  there  be  expressly 
something  to  the  contrary,  are  to  be  deemed  to  be  the  holders 
of  the  shares  for  such  purpose  as  t]he  right  to  be  present  at  meetings 
of  the  company  and  to  vote  upon  the  shares,  and  that  that  right 
continues  so  long  as  their  names  are  so  on  the  register. 

A person  may  cease  to  be  a member  of  a company  by  trans- 
ferring his  shares  to  another  person,  in  which  case  the  transferor 
ceases  to  be  a member  so  soon  as  the  transferee  is  registered, 
but  not  before:  Heritage’s  Case  (1869),  L.R.  9 Eq.  5. 

A transfer  is  incomplete  until  registered:  Societe  Generate  de 
Paris  v.  Walker  (1885),  11  App.  Cas.  20;  Roots  v.  Williamson 
(1888),  38  Ch.D.  485.,  Until  the  registration  of  the  transfer 
the  transferor  is  a trustee  for  the  transferee:  Hardoon  v.  Belilios, 
[1901]  A.C.  118,  particularly  at  p.  123. 

Pending  the  registration  the  transferee  has  only  the  equitable 
right  to  the  shares  transferred  to  him;  he  does  not  become  the 
legal  owner  until  his  name  is  entered  on  the  register  in  respect 
of  the  shares  so  transferred. 

Halsbury’s  Laws  of  England,  vol.  5,  p.  192,  para.  316,  lays 
it  down  that  until  the  instrument  of  transfer  is  registered  the 
transfer  is  not  complete;  and  the  transferor  is  the  legal  owner  of 
the  shares;  and  (p.  193)  the  legal  duty  of  the  transferee  is  to  obtain 
registration.  Other  parts  of  the  Ontario  Companies  Act  are 
in  line  with  these  decisions. 

Section  60  declares  that  no  transfer  of  shares,  unless  made  by 
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sale  under  execution,  or  under  the  order  or  judgment  of  a competent 
court,  until  entry  thereof  has  been  duly  made,  shall  be  valid  for 
any  purpose  whatever,  save  only  as  exhibiting  the  rights  of  the 
parties  thereto  towards  each  other,  etc.  This  negatives  any 
power  or  right  in  the  company  or  the  presiding  officer,  at  a meeting 
of  the  company,  to  question  the  right  of  the  registered  holder  to 
exercise  the  privilege  of  voting.  Under  such  conditions  it  is  hot 
for  the  company  to  object.  As  between  the  transferor  and  the 
transferee  the  transfer  is  of  service  in  shewing  their  rights  towards 
each  other,  but  the  mode  of  determining  these  rights,  while  the 
register  remains  unaltered,  is  not  by  appeal  at  the  meeting  to 
either  the  company  or  the  presiding  officer.  A provision  in  the 
English  Act  is  that  no  notice  of  any  trust,  express,  implied,  or 
constructive,  shall  be  entered  on  the  register  in  the  case  of  com- 
panies registered  in  England  or  Ireland.  Many  of  the  decisions 
in  the  English  Courts  have  been  made  with  reference  to  that  Act. 
The  Ontario  Act  puts  it  even  more  strongly  when  it  expressly 
relieves  companies  from  any  obligation  to  recognise  trusts  of 
shares.  Section  72  declares  that  a company  shall  not  be  bound 
to  see  to  the  execution  of  any  trust,  whether  express,  implied,  or 
constructive,  to  which  any  share  is  subject:  and  that  the  receipt 
of  the  person  in  whose  name  the  same  stands  on  the  books  of 
the  company  shall  be  a sufficient  discharge  to  the  company  for 
any  payment  made  in  respect  of  such  share,  whether  or  not  the 
company  had  notice  of  such  trust.  As  further  shewing  how 
far  the  registered  holder  is  recognised,  even  when  he  has  not  the 
sole  beneficial  interest  in  the  shares,  it  is  declared  by  sec.  73  that 
every  person  who  mortgages  or  hypothecates  his  shares  may, 
notwithstanding,  represent  them  at  all  meetings  of  the  company 
and  may  vote  as  a shareholder,  unless,  in  the  instrument  creating 
the  mortgage  or  hypothecation,  he  has  expressly  empowered  the 
holder  of  the  mortgage  or  hypothecation  to  vote  thereon. 

Section  50  of  the  Ontario  Act  declares  that,  subject  to  the 
special  Act,  letters  patent,  supplementary  letters  patent,  or 
by-laws,  at  all  meetings  of  shareholders  every  shareholder  shall 
be  entitled  to  as  many  votes  as  he  holds  shares  in  the  company. 
A reference  to  the  extracts  from  the  by-laws  already  cited  shews 
that  this  provision  is  there  repeated. 

It  is  urged  that  a shareholder,  even  though  appearing  as  such, 
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is  not  entitled  to  exercise  this  voting  privilege  unless  he  is  at  the 
time  a beneficial  owner  of  the  shares  standing  in  his  name.  That 
question  was  dealt  with  in  Pender  v.  Lushington  (1877),  6 Ch.D. 
70.  There  the  articles  of  association  provided  that  the  company 
should  not  be  affected  with  notice  of  any  trust,  and  they  contained 
provisions  that  every  member  should  be  entitled  to  one  vote 
at  any  meeting  for  every  ten  shares,  but  should  not  be  entitled 
to  more  than  100  votes  in  all;  and  that  no  member  should  vote 
at  any  general  meeting  unless  he  had  been  possessed  of  his  shares 
for  three  months  previously  thereto.  It  was  held  that,  according 
to  the  articles,  a member  of  the  company  was  a person  whose  name 
was  on  the  register  of  shareholders;  that  the  register  was  the  only 
evidence  by  which  the  right  of  members  to  vote  at  a general  meeting 
could  be  ascertained;  and  that  at  a general  meeting  no  votes  of 
shareholders  properly  qualified  and  whose  names  had  been  three 
months  on  the  register  should  be  rejected  on  the  ground  that  their 
shares  had  been  transferred  to  them  by  other  shareholders  for 
the  purpose  of  increasing  their  own  voting  power,  or  with  an 
object  alleged  to  be  adverse  to  the  interests  of  the  company,  or 
on  the  ground  that  the  holders  were  not  the  beneficial  holders 
of  the  shares.  The  action  was  brought  by  a shareholder  whose 
vote  was  rejected*  on  behalf  of  himself  and  all  others  who  had 
voted  with  him,  naming  the  company  as  co-plaintiff,  against  the 
directors,  for  an  injunction  restraining  them  from  acting  on  the 
footing  of  the  votes  being  bad;  amd  it  was  held  that  the  plaintiffs 
were  entitled  to  the  injunction.  In  his  reasons  for  judgment, 
Jessel,  M.R.,  in  considering  how  it  is  to  be  ascertained  who  is 
to  vote  at  general  meetings,  points  out  (p.  77)  that  under  the  Act 
(the  English  Companies  Act)  “member”  prima  facie  means 
“registered  shareholder  or  stockholder;”  and,  referring  to  the 
manner  of  giving  a member  notice  of  a meeting,  he  says:  “You 
can  only  give  him  notice  by  referring  to  the  register,  . . . 

So  that  a member  is  a man  who  is  on  the  register.”  And,  having 
declared  that  it  was  registered  members  who  were  entitled  to 
notice  of  a general  meeting,  he  asks,  How  otherwise  would  it  be 
possible  to  work  a company  in  any  way,  “for  how  else  could  the 
company  hold  meetings  or  demand  a poll?”  He  might  also  very 
properly  have  asked,  Can  it  be  satisfactorily  determined  who  is 
entitled  to  the  privilege  of  voting  if  the  register  is  to  be  ignored, 
and  controversies  between  individuals  each  claiming  ownership 
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of  or  interest  in  the  shares  are  left  to  be  disposed  of  by  an  officer 
of  the  company?  On  p.  78  he  says: ■“ It  comes,  therefore,  to 
this,  that  the  register  of  shareholders,  on  which  there  can  be  no 
notice  of  a trust,  furnishes  the  only  means  of  ascertaining  whether 
you  have  a lawful  meeting  or  a lawful  demand  for  a poll,  or  of 
enabling  the  scrutineers  to  strike  out  votes.”  Discussing  the 
position  of  the  company  itself  as  to  disputed  shares  and  its  right 
to  deal  with  the  beneficial  ownership  of  shares,  the  same  learned 
Judge  in  the  same  case,  at  p.  78,  says:  “The  result  appears  to 
me  to  be  manifest,  that  the  company  has  no  right  whatever  to 
enter  into  the  question  of  the  lawful  beneficial  ownership  of  the 
shares.  Any  such  suggestion  is  quite  inadmissible,  and  therefore 
it  is  clear  that  the  chairman  had  no  right  to  inquire  who  was  the 
beneficial  owner  of  the  shares,  and  the  votes  in  question  ought 
to  have  been  admitted  as  good  votes  independently  of  the  inquiry 
as  to  whether  the  parties  tendering  them  were  or  were  not,  and 
to  what  extent,  trustees  for  other  persons  beneficially  entitled 
to  the  shares.” 

In  Reese  River  Silver  Mining  Co.  v.  Smith  (1869),  L.R.  4-H.L. 
64,  Lord  Cairns,  at  p.  80,  has  this  to  say  with  reference  to  the 
share-register  of  companies : “It  is  . . . as  a m.atter  of  policy 

of  very  great  importance,  in  these  cases,  to  make  the  register 
of  any  one  of  these  companies  as  conclusive  as,  consistently 
with  the  proper  interpretation  of  the  Act  of  Parliament,  you  are 
able  to  do;”  and  then  he  goes  on  to  say  that  you  cannot  m.ake  the 
register  absolutely  conclusive  in  cases  such  as  where  nam.es  are 
put  upon  it  without  any  authority  of  the  owners,  in  which  case 
persons  whose  names  are  so  placed  are  in  no  way  responsible; 
or  where  there  has  been  default  in  performance  by  the  executive 
of  the  company  of  its  duty  in  removing  nam.es  after  the  owners 
of  those  names  have  ceased  to  be  shareholders;  or  where  the  name 
of  any  person  is  without  sufficient  cause  entered  on  or  omitted 
from  the  register  of  the  m.em.bers  of  the  company;  in  all  such 
cases  it  would  be  but  proper  that  the  register  should  be  rectified. 
These  instances,  however,  introduce  conditions  which  do  not 
enter  into  the  present  case. 

In  Nanney  v.  Morgan  (1887),  37  Ch.D.  346,  the  view  is  ex- 
pressed that  a transfer  is  not  complete  until  everything  has  been 
done  which  is  necessary  to  put  the  transferee  into  the  position 
of  the  transferor. 


Kelly,  J. 

1917 

Tough 

Oakes 

Gold 

Mines 

Limited 

v. 

Foster. 


156 


ONTARIO  LAW  REPORTS.  [vol. 


Kelly,  J. 

1917 

Tough 
Oakes 
Gold 
Mines 
Limited 
v.  . 

Foster. 


But  the  authorities  carry  the  rights  of  the  registered  holder 
still  further,  for  in  Pulbrook  v.  Richmond  Consolidated  Mining 
Co.  (1878),  9 Ch.  D.  610,  where  the  articles  of  association  of  a 
company  provided  that  no  person  should  be  eligible  as  director 
unless  he  held  as  registered  member  in  his  own  right  capital 
of  the  nominal  value  of  £500  at  least,  it  was  held  that  beneficial 
ownership  was  not  necessary  for  a qualification,  and  that  a 
registered  holder  of  the  required  capital,  though  he  had  transferred 
his  shares  to  another,  was  properly  eligible.  If,  therefore,  a director 
holding  shares  under  such  circumstances  was  not  disqualified 
from  being  a director,  why  should  a registered  holder  of  shares, 
even  though  he  has  executed  a transfer,  which  has  not  been  regis- 
tered, be  disqualified  from  voting? 

In  Bainbridge  v.  Smith  (1889),  41  Ch.D.  462,  Cotton,  L.J., 
indicates  what  Is  meant  by  a shareholder  in  his  own  right,  when 
(at  p.  471)  he  says:  “In  my  opinion  ‘ holding  in  his  own  right ’ 
is  something  more  than  ‘holding/  and  it  must  be  shewn  that  he' 
has  not  only  the  legal  title  which  being  on  the  register  gives  him, 
but  that  he  is  an  independent  holder,  and  has  got  the  beneficial 
ownership  of  the  shares.  In  my  opinion,  if  a man  gives  an  equit- 
able mortgage  of  his  shares,  he  is  still  beneficial  owner,  and  still 
holds  them  as  long  as  he  holds  them  in  his  own  right.  But  if  a 
man  is  simply  put  on  the  register  as  a mere  name,  the  right  to  the 
shares  being  in  somebody  else,  he  is  not  holding  in  his  own  right, 
but  holding  as  a name  in  the  right  of  somebody  else.”  And 
then,  while  questioning  some  of  the  expressions  of  the  Master  of 
the  Rolls  in  the  judgment  in  Pulbrook  v.  Richmond  Consolidated 
Mining  Co.  (supra),  Cotton,  L.J.,  agrees  with  that  judgment  on  the 
only  point  that  was  really  to  be  there  decided.  In  the  same  case 
Lindley,  L.J.  (at  pp.  474  and  475),  expresses  the  opinion  that 
“ holding  shares  in  his  own  right”  has  a conventional  meaning 
which  he  thus  defines:  “I  think  that  conventional  meaning  is  this, 
that  a person  ‘holding  shares  in  his  own  right’  means  holding 
in  his  own  right  as  distinguished  from  holding  in  the  right  of 
somebody  else.  I do  not  think  the  test  is  beneficial  interest, 
the  test  is  being  on  or  not  being  on  the  register  as  a member, 
i.e.,  with  power  to  vote,  and  with  those  rights  which  are  incidental 
to  full  membership.  It  means  that  a person  shall  hold  shares 
in  such  a way  that  a company  can  safely  deal  with  him  in  respect 
of  his  shares  whatever  his  interest  may  be  in  the  shares.” 
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These  cases  were  followed  by  Cooper  v.  Griffin , [1892]  1 Q.B. 
740,  and  Sutton  v.  English  and  Colonial  Produce  Co.,  [1902]  2 Ch. 
502.  In  these  cases  the  Court  had  under  consideration  the  mean- 
ing of  the  words  “in  his  own  right’ ’ in  cases  dealing  with  charg- 
ing orders. 

In  Howard  v.  Sadler,  [1893]  1 Q.B.  1,  it  was  held  that  a director 
might  have  possession  of  shares  in  his  own  right  without  being 
the  beneficial  owner;  but  in  Ritchie  v.  Vermillion  Mining  Co. 
(1902),  4 O.L.R.  588,  Maciennan,  J.A.,  expressed  the  opinion 
(p.  597)  that,  by  reason  of  the  use  of  the  word  “absolutely”  in 
the  Ontario  Act  then  under  consideration  (R.S.O.  1897,  ch.  191), 
the  language  of  that  Act  was  stronger  than  that  of  the  English 
Act,  and  he  thought  that  it  ought  to  be  held  that  “absolutely 
in  his  own  right,”  as  used  in  sec.  42  of  the  Ontario  Act,  meant  a 
beneficial  holding. 

Whether  the  qualification  “in  his  own  right”  or  “abso- 
lutely in  his  own  right”  means  beneficial  holding  or  not,  all 
these  cases  go  to  shew  that  there  is  a marked  distinction 
between  merely  being  a shareholder  (or  a holder  of  shares)  and 
a holder  “in  his  own  right.”  Those  who  by  the  present  Ontario 
Companies  Act  (sec.  50)  are  entitled  to  vote  at  all  meetings  of 
shareholders  of  a company  are  (subject  to  the  special  Act,  letters 
patent,  supplementary  letters  patent,  or  by-laws)  “shareholders,” 
not  “shareholders  in  their  own  right,”  or  “shareholders”  limited 
by  any  other  qualification,  except  that  a shareholder  in  arrear  in 
respect  of  any  call  shall  not  be  so  entitled.  The  letters  patent 
and  by-laws  of  this  company  do  not  impose  any  such  qualification 
on  that  right.  The  authorities  to  which  I have  referred,  and 
others  as  well,  do  not  negative,  but  approve,  the  proposition 
that  a person  whose  name  stands  without  qualification  on  the 
share-register  as  a holder  of  shares  has  the  right  to  represent  and 
vote  in  respect  of  such  shares,  and  I can  find  no  authority  to  the 
contrary. 

Myrtice  Oakes  and  Winifred  Robins  were  the  registered  holders 
of  the  shares  in  question,  and  as  such  they  were  entitled  to  recog- 
nition as  shareholders  to  whom  notice  of  meetings  of  the  company 
should  be  given;  and  it  was  not  within  the  province  of  the  president 
or  presiding  officer  to  sit  in  judgment  in  respect  of  that  right 
as  between  them  and  any  others  claiming  these  shares,  and  to 
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declare  against  the  right  of  these  two  holders  to  attend  or  be 
represented  and  to  vote  at  such  meetings.  If  that  course  were 
permissible,  then  how  would  it  be  possible  to  carry  on  such  business 
of  a company  as  must  necessarily  be  transacted  at  a meeting 
of  its  shareholders?  for  never  would  there  be  certainty  as  to  who 
is  properly  entitled  to  appear  at  a shareholders’  meeting  and 
take  part  in  its  deliberations. 

The  defendant  Foster  has  abandoned  his  claim  to  have  it 
declared  that  he  is  the  owner  of  these  shares;  in  so  far  as  his  attempt 
went  to  declare  the  registered  holders  disentitled,  he  was  wrong, 
first  because  they  were  the  registered  holders,  and,  secondly, 
because  they  still  were  beneficially  entitled  to  some  of  these 
shares. 

They  were  represented  at  the  meeting  of  the  26th  January, 
1916,  by  another  shareholder  whom  they  had  in  writing  appointed 
their  representative,  conformably  with  the  requirements  of  the 
Companies  Act  and  the  by-laws.  No  exception  is  taken  to  the 
form  of  these  proxies,  nor  to  the  person  so  appointed  being  a 
shareholder  entitled  to  fill  that  office.  Harry  Oakes,  their  proxy, 
was  thus  clothed  with  authority  to  represent  them  and  to  vote 
at  the  meeting  in  respect  of  their  shares.  His  right  to  do  so  was 
not  dependent  upon  the  further  authority  which  it  is  urged  was 
conferred  upon  him  by  Burt,  as  attorney  for  Tough  Oakes  Gold 
Mines  Limited  (English  company).  In  the  action  brought  in 
England  by  that  company,  in  which  Foster  is  a defendant,  he  and 
his  co-defendant,  Latilla,  were,  by  order  of  the  2nd  November, 
1915,  restrained,  amongst  other  things,  from  voting  or  exercising 
any  voting  rights  in  respect  of  the  shares  in  Court  in  England, 
save  as  the  plaintiffs  in  that  action  might  direct.  The  ownership 
of  these  shares,  as  between  that  company  and  Kirkland  Lake 
Proprietary  Limited  and  Foster  and  Latilla,  was  then,  and,  as 
I am  advised,  is  still,  in  dispute  in  the  English  Courts;  and  it 
had  not  been  determined  who,  if  either  or  any  of  them,  was  or 
is  entitled.  On  the  11th  January,  1916,  an  order  was  made  in 
that  same  action  restraining  the  defendants  therein,  Tough 
Oakes  Gold  Mines  Limited  (Canadian  company),  from  transfer- 
ring, assigning,  parting  with,  disposing  of,  or  accepting  any 
votes  tendered  either  personally  or  by  proxy  in  respect  of  or  in 
any  way  dealing  with  such  of  the  shares  standing  in  the  names 
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of  any  of  the  defendants  comprised  in  the  two  blocks  of  shares 
in  Court,  “save  as  the  plaintiffs  may  direct.” 

The  meaning  of  the  first  of  these  orders  I take  to  be  that  any 
power  or  right  then  in  Foster  or  Latilla  to  vote  or  exercise  voting 
rights  in  respect  of  these  shares,  or  any  of  them,  was  not  to  be 
exercised  unless  with  the  consent  or  approval  of  the  plaintiff 
company  (in  the  English  action)  or  as  that  company  might  direct; 
but  it  is  a misconception  of  the  meaning  of  the  order  to  assume 
that  the  plaintiff  company’s  rights,  if  they  had  any,  were  enlarged 
or  extended  by  the  order.  These  rights  “were  not  thereby  enlarged; 
Foster’s  and  Latilla’s  were  curtailed;  that  is,  if  they  had  any  of 
the  rights  which  the  order  assumed  to  restrict.  The  plaintiffs 
in  the  present  action  seem  to  have  assumed  that,  by  reason  of 
the  form  of  the  English  injunction  order,  some  right  was  conferred 
upon  Tough  Oakes  Gold  Mines  Limited  (English  company)  to 
direct  the  manner  in  which  these  shares  should  be  represented. 
That  was  not  the  case,  except  in  so  far  as  it  applied  to  any  attempt 
by  Foster  or  Latilla  to  do  any  of  the  acts  which  the  order  restrained 
them  from  doing. 

The  order  of  the  11th  January,  1916,  was  not  effective  against 
the  plaintiff  company  in  the  present  action  so  as  to  prevent  any 
voting  at  the  meeting  of  the  26th  January,  1916,  upon  the  shares 
of  which  Myrtice  Oakes  and  Winifred  Robins  were  the  registered 
holders.  That  company  was  not  within  the  jurisdiction  of  the 
order;  but,  had  it  been  so,  there  is  the  further  fact  that  the  plain- 
tiff company  in  the  English  action,  if  it  did  not  actually  direct 
the  plaintiff  company  in  the  present  action  to  receive  votes, 
was  in  accord  with  its  receiving  votes  of  the  registered  holders 
by  their  proxy  in  respect  of  these  two  blocks  of  shares.  Burt, 
the  attorney  of  the  English  company,  was  present  at  the  meeting, 
and  not  only  did  not  object,  but  approved.  I mention  this  merely 
as  a statement  of  fact,  and  not  as  intimating  that  it  was  by  reason 
of  that  approval  that  the  shares  could  be  voted. 

During  the  argument  stress  was  laid  on  what  was  urged  as  a 
distinction  between  the  right  to  represent  shares  at  a meeting 
and  the  right  to  vote  in  respect  of  them,  upon  the  theory  that  it 
is  possible  for  a shareholder,  though  prevented  from'  voting  in 
respect  of  his  shares,  still  to  have  the  right  to  represent  these 
shares  at  a meeting  and  have  them  counted  in  the  number  neces- 
sary to  be  represented  so  as  to  constitute  a quorum.  In  the 
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view  I have  taken,  that  Myrtice  Oakes  and  Winifred  Robins 
are  entitled  both  to  represent  and  vote,  it  is  not  necessary  to 
determine  that  question  here. 

Objection  is  also  taken  to  the  procedure  adopted  by  some  of 
the  plaintiffs  leading  up  to  the  meeting  of  the  26th  January,  1916c 
On  the  25th  January,  in  an  action  in  this  Court  by  Kirkland 
Lake  Proprietary  Limited  against  Thomas  B.  Tough,  John  Henry 
Tough,  Robert  R.  Tough,  and  George  Tough,  an  injunction  order 
was  issued  restraining  these  defendants,  their  servants  or  agents 
or  any  one  on  their  behalf,  from  voting  or  exercising  any  other 
rights  of  ownership  in  respect  of  shares  of  the  capital  stock  of 
Tough  Oakes  Gold  Mines  Limited  (Canadian  company),  standing 
in  their  names,  or  the  names  of  some  of  them,  and  forming  part 
of  the  two  blocks  of  shares,  certificates  of  which  were  then  on 
deposit  in  Court  in  England  as  already  referred  to.  These  parties 
are  not  recorded  as  having  been  represented  at  the  meeting, 
and  no  attempt  was  made  to  vote  in  respect  of  their  shares. 
The  indications  from,  the  evidence  are  that,  had  they  been  repre- 
sented, they  would  have  been  arrayed  on  the  side  of  Foster  and 
Kearney,  and  against  the  individual  plaintiffs,  who  were  there 
elected  as  directors.  Had  there  been  no  injunction  against  them, 
and  had  these  shares  of  theirs  been  represented  and  votes  in 
respect  thereof  been  offered  and  accepted,  and  assuming  that 
those  who  composed  the  meeting  (both  personally  and  by  proxy) 
at  which  the  individual  plaintiffs  were  elected  were  opposed  to 
Foster  and  Kearney  (which  seems  to  have  been  the  case),  not 
only  would  there  have  been  a quorum  present  at  the  meeting, 
but  Foster  and  his  party  would  have  been  defeated;  that  is, 
assuming  that  the  shares  in  Court  in  England  treated  as  belonging 
to  Foster  personally  were  not  voted  upon;  he  acted  in  obedience 
to  the  injunction  order  in  the  English  action  restraining  him 
from  voting  on  these  shares,  for  he  made  no  attempt  to  vote 
upon  them.  The  same  would  have  been  the  result  even  if  votes 
in  respect  of  the  two  blocks  of  25,000  and  15,000  shares  respectively 
of  Myrtice  Oakes  and  Winifred  Robins  were  excluded. 

For  some  time  prior  to  the  January  meeting,  Messrs.  Holden 
& Grover,  of  Toronto,  acting  as  solicitors  for  Tough  Oakes  Gold 
Mines  Limited  (English  company),  and  at  times  at  the  instance  as 
well  of  Kirkland  Lake  Proprietary  Limited,  were  most  insistent  in 
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correspondence  with  and  notices  to  the  Tough  brothers  that  they 
should  not  vote  in  respect  of  the  shares  standing  in  their  names 
and  comprising  part  of  the  blocks  of  shares  deposited  in  Court. 
In  letters  of  the  6th  January,  1916,  it  was  sought  to  ascertain 
from  these  parties  if  it  was  their  intention  to  vote  at  the  approach- 
ing annual  meeting;  and  the  letters  warned  them  that,  unless  the 
writers  received  assurances  in  due  course  that  it  was  not  the  in- 
tention so  to  vote,  steps  would  be  taken  to  prevent  such  action 
on  their  part.  Assurances  were  not  given,  and  the  injunction 
of  the  25th  January  followed.  It  has  been  suggested  that  this 
correspondence  contained  what  was  equivalent  to  an  admission 
by  the  writers  that  any  shares  similarly  situated  to  the  two 
blocks  of  25,000  and  15,000  respectively  could  not  be  voted  by 
those  in  whose  names  they  stood.  Such  is  not  the  case.  Apart 
from  any  other  reason,  it  is  a fact  to  be  remembered  that  Holden 
& Grover  were  not  at  that  time  representing  Myrtice  Oakes  and 
Winifred  Robins,  but  were  the  solicitors  for  the  English  companies 
and  acting  in  that  capacity.  Mr.  Holden  candidly  admitted  in 
his  evidence  that  his  desire  was  that  the  shares  in  Court  standing 
on  the  share-register  in  the  nam.es  of  Myrtice  Oakes  and  Winifred 
Robins  should  be  voted  upon  at  the  meeting,  while  shares  simi- 
larly standing  in  the  names  of  the  Toughs  should  not  be  voted 
upon.  If  this  could  be  accomplished,  it  would,  in  his  judgment, 
be  to  the  advantage  of  the  English  companies  he  or  his  firm 
represented.  Whether  or  not  this  plan  of  his  is  open  to  the 
criticism  which  has  been  directed  against  it,  is  immaterial  so 
far  as  Myrtice  Oakes  and  Winifred  Robins  are  concerned,  for 
they  were  not  the  parties  on  whose  behalf  it  was  conceived  and 
put  into  effect. 

It  is  true  that  strong  opposition  had  developed  against  Foster. 
Months  before  this  time,  the  Messrs.  Tough,  or  some  of  them  at 
least,  shared  this  opposition,  but  later  on,  and  before  the  annual 
meeting,  they  experienced  a change  of  heart.  That  opposition 
developed  is  not  surprising,  if  one  considers  Foster’s  breach  of 
duty  towards  those  who  had  trusted  him.,  and  this  may  well 
account  for  the  motive  of  those  of  his  opponents  who  frankly  admit 
that  they  desired  to  oust  him  from,  a commanding  position  in 
the  company.  The  motive,  however,  is  immaterial  so  long  as 
the  proceedings  are  legal. 
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In  Ritchie  v.  Vermillion  Mining  Co .,  4 O.L.R.  588,  at  p.  594, 
Maclennan,  J.A.,  discussing  a ground  taken  by  the  appellants, 
that  “a  sale  would  be  injurious  to  the  plaintiff s,”  said:  “The 
answer  to  that  is  that  the  affairs  of  the  company  must  be  managed 
according  to  the  judgment  of  the  majority  of  shares,  by  which 
the  directors,  the  executive  body,  are  elected;  and  so  long  as 
what  is  done  is  legal,  it  cannot  be  prevented  or  undone  merely 
because  it  may  be  disadvantageous  to  a minority  of  the  members.” 
See  also  Menier  v.  Hooper’s  Telegraph  Works  (1874),  L.R.  9 
Ch.  350;  and  Pender  v.  Lushington,  6 Ch.D.  70. 

One  other  matter  remains.  It  has  been  objected  that  some 
of  those  elected  as  directors  at  the  January,  1916,  meeting,  are 
the  holders  of  only  a very  small  number  of  shares.  That,  in 
itself,  is  not  a valid  objection  to  their  becoming  directors — the 
question  being,  do  they  or  does  each  of  them  hold,  as  required 
by  the  letters  patent  and  the  by-laws  of  the  company,  the  requisite 
number  of  shares  to  qualify  them  for  that  position?  If  they  do, 
then  the  election  is  not  on  that  score  irregular.  No  one,  however, 
has  assumed  to  carry  the  objection  to  the  extent  of  saying  that 
any  of  these  persons  is  not  a holder  of  the  number  of  shares  neces- 
sary to  qualify  him.  The  qualification  was  established  by  those 
who  undertook  and  who  had  the  right  to  legislate  for  the  manner 
in  which  the  company’s  affairs  would  be  administered;  and,  if 
the  parties  now  claiming  to  have  been  elected  are  within  the 
qualification  which,  as  to  the  number  of  shares  held,  the  by-laws 
required,  the  objection  is  not  valid.  Foster  was  one  of  the  pro- 
moters and  original  shareholders  of  the  company,  and  had  to 
do  with  the  passing  of  the  by-law  which  established  the  qualifi- 
cation of  each  director  to  be  the  holding  absolutely  in  his  own  right 
of  at  least  one  share  of  the  company’s  capital  stock. 

The  result  is  that  the  plaintiffs  succeed;  and  there  will  be  a 
declaration  that  the  individual  plaintiffs  were  duly  elected  direc- 
tors of  the  plaintiff  company  at  the  meeting  on  the  26th  January, 
1916. 

Evidence  was  not  gone  into  on  the  question  of  the  damages 
claimed;  perhaps  it  could  not  satisfactorily  have  been  gone  into 
at  that  stage.  If  the  plaintiffs  desire  it,  there  will  be  a reference 
to  the  Master  in  Ordinary  to  assess  these  damages.  Subject  to 
this,  the  plaintiffs  are  entitled  to  judgment  for  the  relief  they 
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have  asked,  with  costs  against  the  defendants,  other  than  the 
bank,  whose  costs  also  will  be  payable  by  its  co-defendants. 
If  the  reference  is  proceeded  with,  further  directions  and  costs 
of  the  reference  will  be  reserved  until  after  the  Master’s  report. 
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Morrison  v.  Morrison.  1917 

March  30, 

Partition — Summary  Application  for  Order  for  Partition  or  Sale  of  Land  of 
Intestate — Rule  615 — Right  of  Dowress  in  whole  of  Land  to  Compel  Partition 
— Adverse  Claim  of  Title — Limitations  Act— Issue — Undisputed  Right  to 
Dower — Election — Devolution  of  Estates  Act,  R.S.O.  1914,  ch.  119,  secs.  3, 

9,  13,  21 — Dower  Act,  R.S.O.  1914,  ch.  70 — Parties — Heirs  at  Law — Notice 
— Right  to  Assignment  of  Dower — Partition  Act,  R.S.O.  1914,  ch.  114,  sec.  5 
— u Person  Interested  in  Land ” — Time-limit  for  Application — Appoint- 
ment of  Personal  Representative. 

The  order  of  Clute,  J.,  38  O.L.R.  362,  upon  an  application  by  the  plaintiff, 
a dowress,  under  Rule  615,  for  partition  or  sale  of  land,  directing  the  trial 
of  an  issue  to  determine  whether  one  of  the  defendants  (the  appellant) 
had  acquired  title  to  the  land  by  virtue  of  the  Statute  of  Limitations,  was 
reversed.  _ ^ 

Held,  that,  as  the  only  interest  the  plaintiff  had  was  as  the  widow  of  one  who 
was  said  to  have  died  two  years  before  the  application,  intestate  and  seized 
in  fee  simple  of  the  land,  and  as  no  one  disputed  her  right  to  dower,  the 
issue  was  useless.  Its  indirect  purpose  was  to  determine  whether  the 
appellant,  one  of  the  heirs  at  law,  had  acquired  title  to  the  land,  not  against 
the  plaintiff,  but  against  his  co-heirs,  so  that  she  might  be  in  a better 
position  to  make  an  election,  under  sec.  9 of  the  Devolution  of  Estates 
Act,  R.S.O.  1914,  ch.  119,  whether  to  take  under  or  against  the  provisions 
of  that  section;  and  there  was  no  power  to  make  use  of  Rule  615  for  that 
purpose.  Only  a person  entitled  to  compel  partition  comes  under  that 
Rule;  and,  unless  and  until  a widow  decides  to  take  Under  the  Dower 
Act,  R.S.O.  1914,  ch.  70,  and  not  under  the  Devolution  of  Estates  Act, 
she  is  not  such  a person,  and  there  is  no  power  to  make  any  order  under  that 
Rule.  The  issue  should  not  have  been  directed. 

Held,  also,  that  the  heirs  at  law  other  than  the  appellant  having  been  made 
parties  to  the  application,  but  without  notice  of  the  proceedings  having 
been  given  to  them,  their  names  should  have  been  struck  out  when  the 
order  directing  the  issue  was  settled. 

Held,  also,  that  a widow,  entitled  to  dower  out  of  the  whole  of  the  land  of 
her  deceased  husband,  her  dower  not  having  been  assigned,  is  not  a person 
who  can  “ compel  partition  of  land”  under  Rule  615.  Only  those  entitled 
to  possession  of  their  shares  in  land  can  have  partition.  A widow  has  no 
right  to  possession;  she  has  only  a right  of  action  to  have  her  dower  assigned 
to  her;  her  right  to  possession  arises  upon  such  assignment,  and  not  until 
then;  and,  when  her  dower  is  assigned  to  her,  partition  is  out  of  the  question 
— -it  has  taken  place  in  the  assignment  of  her  dower. 

A widow  is  not  a “person  interested  in  land,”  within  the  meaning  of  sec.  5 
of  the  Partition  Act,  R.S.O.  1914,  «h.  114;  the  interest  must  be  a property- 
interest  and  a “partitioning”  interest,  i.e.,  an  interest  held  in  unity  which 
law  or  equity  deems  that  justice  requires  may  be  enjoyed  in  severalty  at 
the  instance  of  any  one  entitled  to  a share  in  it. 

Having  regard  to  the  provisions  of  the  Devolution  of  Estates  Act,  secs.  3, 

13,  21,  an  application  for  partit;on  or  sale,  made  within  three  years  after 
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the  death  of  the  testator  or  intestate,  and  before  a personal  representative 
has  been  appointed,  is  unwarranted. 

The  provisions  (sec.  5 (2))  of  the  Partition  Act  prohibiting  proceedings 
under  it  until  a year  after  the  death  of  the  intestate  or  testator  in  whom 
the  land  sought  to  be  partitioned  “was  vested,”  are  not  in  conflict  with  the 
view  that,  so  long  as  the  land  is  vested  in  the  personal  representative,  to 
enable  him  to  perform  his  duties,  there  can  be  no  right  to  compel  partition. 
Murcar  v.  Bolton  (1884),  5 O.R.  164,  Devereux  v.  Kearns  (1886),  11  P.R. 
452,  and  Fram  v.  Fram  (1887),  12  P.R.  185,  considered. 

An  appeal  by  the  defendant  Philip  Morrison  from  the  order  of 
Clijte,  J.,  38  O.L.R.  362. 

March  2.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Lennox,  and  Rose,  JJ. 

I.  Hilliard , K.C.,  for  the  appellant,  argued  that  the  plaintiff 
had  no  right  to  move  for  partition  of  the  lands  in  question  during 
the  three  years  next  succeeding  the  death  of  Alexander  W.  Mor- 
rison, inasmuch  as  these  lands  were  by  the  Devolution  of  Estates 
Act  vested  in  the  legal  personal  representative.  The  plaintiff 
should  obtain  letters  of  administration,  and,  if  so  advised,  bring 
an  action  of  ejectment  against  the  appellant.  A dowress  is  not 
a person  who  can  compel  partition:  Re  Harris  (1914),  33  O.L.R. 
83;  In  re  Pilling’ s Trusts  (1884),  26  Ch.D.  432;  Plomley  v.  Shep- 
herd, [1891]  A.C.  244;  Re  McCully,  McCully  v.  McCully  (1911), 
23  O.L.R.  156;  Lord  Sudeley  v.  Attorney-General,  [1897]  A.C. 
11;  Re  Dennis,  Downey  v.  Dennis  (1887),  14  O.R.  267;  Mulcahy 
v.  Collins  (1894),  25  O.R.  241,  at  p.  244;  Re  Reddan  (1886), 
12  O.R.  781;  Martin  v.  Magee  (1891),  18  A.R.  384,  at  p.  388; 
Framv.  Fram  (1887),  12  P.R.  185;  Armour  on  Devolution,  pp. 
91,  95,  97,  105,  108,  110,  and  137.  The  issue  should  not  have 
been  directed. 

H.  S.  White,  for  the  plaintiff,  respondent,  contended  that, 
in  the  circumstances,  the  issue  was  properly  directed  to  ascertain 
the  appellant’s  rights:  Smith  v.  Smith  (1901),  1 O.L.R.  404; 
Fry  and  Moore  v.  Speare  (1915-16),  34  O.L.R.  632,  36  O.L.R.  301. 
The  plaintiff  has  a right  to  compel  partition.  It  is  admitted  that 
the  appellant  has  an  interest  as  one  of  the  heirs-at-law. 

Hilliard,  in  reply,  referred  to  Bennetto  v.  Bennetto  (1874),  6 
P.R.  145;  Steele  v.  Weir  (1914),  6 O.W.N.  400. 

March  30.  The  judgment  of  the  Court  was  read  by  Meredith, 
C.J.C.P. : — This  is  a partition  matter,  and  involves  several  ques- 
tions of  considerable  importance. 
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The  respondent  applied  in  the  High  Court  Division  for  par- 
tition, under  Rule  615,  which  provides  that:  “An  adult  person 
entitled  to  compel  partition  of  land  or  any  estate  or  interest 
therein/’  may  so  apply. 

Upon  the  application  the  appellant  contended,  among  other 
things,  that  the  respondent  was  not  a person  entitled  to  compel 
partition;  but  the  learned  Judge  who  made  the  order  now  in  appeal 
held  that  she  was;  he,  however,  delayed  the  partition  until  after 
the  trial  of  an  issue,  which  he  directed,  to  determine  whether  the 
appellant  has  acquired  title  to  the  land  in  question  under  the 
provisions  of  the  Statute  of  Limitations ; a direction  the  propriety  of 
which  is  also  called  in  question  in  this  appeal. 

The  only  interest  the  respondent  has  in  any  of  these  matters 
is  as  the  lawful  widow  of  Alexander  Morrison,  deceased,  who  is 
said  to  have  died,  intestate,  on  the  9th  day  of  January,  1915, 
seized  in  fee  simple  of  the  land  in  question,  leaving  the  appellant, 
his  brother,  and  three  sisters,  and  one  nephew  and  one  niece, 
his  only  heirs  at  law  and  next  of  kin,  and  the  respondent,  his 
lawful  widow,  him  surviving. 

The  land  was  at  one  time  let  by  Alexander  Morrison  to  the 
appellant;  but  the  appellant  now  asserts  that  he  has  had  such 
possession  of  it,  since  that  time,  as  to  give  him  title  to  it. 

That,  in  these  circumstances,  such  an  issue  as  I have  mentioned 
should  have  been  directed  to  be  tried  seems,  at  first  sight,  to  be 
extraordinary. 

The  widow  is  made  the  plaintiff  in  that  issue,  and  the  heirs 
at  law,  and  next  of  kin,  defendants. 

But  no  one  disputes  the  widow’s  right  to  dower — nor  could 
under  the  Statute  of  Limitations;  her  husband  died  only  two 
years  ago.  So  that,  as  directed,  the  issue  could  be  only  a useless 
proceeding. 

It  is,  therefore,  obvious  that  the  issue  must  have  had  some 
indirect  purpose,  not  disclosed  in  it;  and  that  purpose  was  to 
determine,  if  possible,  whether  the  appellant  has  acquired  title 
to  the  land,  not  against  the  widow,  but  against  his  co-heirs,  so 
that  she  might  be  in  a better  position  to  make  an  election,  under 
the  9th  section  of  the  Devolution  of  Estates  Act,  R.S.O.  1914, 
ch.  119,  whether  to  take  under  or  against  the  provisions  of  that 
enactment. 
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But  what  power  was  there  to  make  use  of  this  partition  Rule 
for  any  such  purpose?  It  is  applicable  only  to  one  entitled  to 
compel  partition;  and  is  to  be  used  only  for  the  purpose  of  making 
partition.  If  entitled  to  partition  at  all,  the  respondent  could  be 
entitled  to  compel  partition  only  if  she  were  not  taking  under  the 
Act. 

And  again,  such  an  issue  could  not  aid  such  a purpose.  It  is 
answered  already;  the  appellant  has  not  acquired  title  under  the 
Statute  of  Limitations;  he  admits  that,  and,  as  I have  said, 
it  is  obvious.  The  plaintiff,  being  the  widow  only,  the  only  ques- 
tion that  could  be  tried  is,  whether  title  had  been  acquired  against 
her.  There  is  no  issue  directed  between  the  appellant  and  the 
other  heirs  at  law;  none  could  be  directed  against  their  will. 

And,  if  there  were,  it  would  be  improper  and  it  might 
be  useless.  The  land,  if  it  were  the  intestate’s  at  the  time 
of  his  death,  has  not  yet  devolved  upon  the  heirs  at  law, 
it  has  devolved  upon  his  personal  representative.  So  that 
the  simple  and  obviously  proper  way  of  proceeding  is:  for  the 
widow  to  become  such  personal  representative,  and  then  bring 
an  action  to  recover  possession  of  the  land  from  the  appellant ; 
and,  as  she  is  not  required  to  make  any  election  under  the  Devolu- 
tion of  Estates  Act  until  six  months  after  she  has  been  required, 
in  writing,  by  the  personal  representative  ‘to  do  so  (sec.  9(2)), 
the  whole  thing  seems  to  be  in  her  own  hands,  and  there  is  not 
a shadow  of  excuse  for  these  irregular  and  improper  proceedings. 

The  learned  Judge  seems  to  have  overlooked  the  fact  that 
only  a person  entitled  to  compel  partition  comes  within  Rule 
615;  and  that,  unless  and  until  a widow  decides  to  take  under 
the  Dower  Act,  R.S.O.  1914,  ch.  70,  and  not  under  the  Devolution 
of  Estates  Act,  she  is  not  such  a person,  and  there  is  no  power 
to  make  any  order  unc^er  that  Rule.  It  is  not  a question  which 
has  to  be  tried;  it  is  a matter  in  her  power  altogether;  and  any 
application  before  she  has  made  up  her  mind  upon  it  is  premature 
and  must  be  dismissed.  So,  too,  she  can  hardly  have  counted 
the  cost;  for  if,  after  the  trial  of  an  issue,  she  chooses  to  abandon 
these  proceedings  and  take  under  the  Devolution  of  Estates  Act, 
she  should  be  compelled  to  pay  all  costs  taken  in  partition  pro- 
ceedings by  one  who  finally  chooses  to  take  the  position  of  one 
never  entitled  to  take  them.  The  Courts  should  not  permit 
any  one  to  put  its  machinery  in  motion  to  produce  a result  which 
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may  be  abandoned  at  the  will  or  caprice  of  the  person  who  put 
it  in  motion. 

Another  irregularity  should  be  referred  to.  All  the  heirs  at 
law  mentioned  in  the  affidavits  have  been  made  parties  to  these 
proceedings,  and  the  order  for  the  issue  has  been  made  against 
them,  although,  as  appears  from  an  affidavit  of  the  respondent’s 
solicitor,  the  appellant  only  has  had  notice  of  these  proceedings. 
That  should  not  have  happened;  even  the  officer  who  issued  the 
order  should  have  taken  such  care  that  it  could  not.  The  names 
of  all  who  had  not  had  due  notice  should  have  been  struck  out. 
A right  to  proceed  against  “one  or  more  persons”  could  hardly 
have  been  thought  to  be  a right  to  proceed  against  more  than 
one  upon  serving  one  only. 

This  issue  ought  not  to  have  been  directed;  and  must  be  set 
aside  with  the  order  directing  it. 

But,  if  the  respondent  have  a right  to  partition — and  that  is 
all  her  application  asked  for — it  must  be  granted.  She  has 
admittedly  a right  to  dower,  which,  as  to  this  land,  has  not  been 
extinguished.  That  is,  she  has  a right  to  dower  in  the  whole, 
not  in  an  undivided  part  of  the  land,  and  chat  right  is  in  no  way 
affected  by  any  question  that  may,  or  may  not,  arise  between 
the  appellant  and  the  other  heirs  at  law. 

The  law  regarding  the  right  of  partition,  in  such  a case,  has 
for  many  years  been  in  an  unsettled  and  unsatisfactory  state, 
in  this  Province;  and  it  may  be  in  other  respects  also.  But  as, 
in  perhaps  99  cases  out  of  every  100,  all  persons  concerned — 
dowress,  tenant  by  the  courtesy,  life-tenant,  remainderman, 
etc.,  etc. — are  all  only  too  anxious  for  a conversion  into  money 
of  the  property  in  question  and  a division  of  the  proceeds,  rather 
than  a partition  of  the  property,  little  contention  has  arisen, 
and  much  may  have  been  done  under  colour  of  partition  that  the 
law  of,  and  practice  in,  partition  may  have  been  far  from  war- 
ranting. Cases,  howTever,  do  arise,  and  this  is  one  of  them, 
one  of  the  few  in  number,  in  which  it  becomes  necessary  to  con- 
sider what  are  the  strict  rights  of  the  parties;  and,  in  doing  so, 
what  partition  means,  and  who  are  they  who  can  compel  partition 
against  the  will  of  any  or  all  others  concerned  in  the  property. 

As  I have  said,  it  is  generally  not  partition  that  is  sought, 
but  sale;  not  property,  but  money;  and  so  it  comes  to  be  forgotten 
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that  there  can  be  no  sale  except  there  could  be  partition;  that 
the  right  to  sell  has  been  added  by  statute  only  as  an  aid  to  parti- 
tion, so  as  to  give  to  all  persons  concerned  in  the  property  fuller 
benefit  from  it  when  a sale  would  “be  more  advantageous  to 
the  parties  interested.” 

Then  is  a widow,  entitled  to  dower  out  of  the  whole  of  the  land, 
but  which  has  not  been  assigned  to  her,  a person  who  can  “compel 
partition  of  land?” 

There  is  an  obvious  difference  between  the  case  of  a right 
to  dower  out  of  the  whole  of  the  land,  and  a right  to  dower  out 
of  an  undivided  part  of  it.  In  the  former  case,  it  is  immaterial 
whether  the  ownership  is  in  one  person  or  more  persons;  the  right 
is  to  dower  out  of  the  whole  land,  however  held;  in  the  latter, 
it  depends  entirely  upon  an  undivided  share  the  owner  of  which 
is  entitled  to  partition;  a share  which  cannot  be  held  in  severalty 
until  it  has  been  partitioned. 

The  respondent  i&  admittedly  entitled  to  dower  out  of  the 
whole  of  the  land  in  question.  'Is  she  entitled  to  enforce  that 
right  in  partition  proceedings  under  Rule  615? 

I should  have  thought  that  the  answer  should  unhesitatingly 
have  been  “No,”  for  more  than  one  plain  reason. 

It  was  well-settled,  and  well-understood,  law  that  only  those 
who  were  entitled  to  possession  of  their  shares  in  land  could  have 
partition;  that  is  the  law  in  England  now,  and  always  has  been, 
though  its  statutes  in  regard  to  partition  and  sale  are  wide  and 
liberal:  see  Dodd  v.  Cattell,  [1914]  2 Ch.  1,  in  which  counsel  for 
the  party  seeking  partition  on  being  asked  by  the  Court, 
“Can  a person  entitled  in  remainder  expectant  on  a life  estate 
obtain  a partition?”  answered,  “No,  there  must  be  possession,” 
shewing  how  well-settled  and  well-understood  the  rule  there  is. 
And  in  the  United  States  of  America,  it  seems  to  have  been  equally 
so  well-settled  and  well-understood.  The  rule  there  is  thus 
stated  in  the  Cyclopaedia  of  Law  and  Practice,  vol.  30,  p.  182: 
“It  was  the  rule  both  at  common  law  and  in  Chancery  that  none 
but  estates  in  possession  were  subject  to  compulsory  partition. 
This  rule  prevails  in  the  United  States  except  where  it  has  been 
abrogated  by  statute.”  And,  until  money  instead  of  land  was 
brought  in  sight  by  legislation,  it  is  difficult  to  understand  why 
partition  would  be  made,  or  sought,  except  to  give  possession 
in  severalty. 
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The  general  impression  in  this  Province  may  be,  that  legisla- 
tion has  changed  here  that  rule;  but  a general  impression  which, 
if  it  exist,  seems  to  me  to  have  arisen  very  largely,  if  not  altogether, 
from  the  power  to  sell  conferred  by  that  legislation,  in  forgetful- 
ness that  power  to  sell  can  arise  only  when  there  is  a right  to 
partition. 

Partition,  as  provided  for  in  the  Consolidated  Statutes  of 
Upper  Canada  of  1859,  ch.  86,  expressly  limited  the  right  to 
partition,  of  an  intestate’s  land,  to  those  who  were  “entitled 
. . . to  the  immediate  possession”  (sec.  6)  of  their  shares 

and  interests;  but  did  not  so  expressly  limit  it  as  to  joint  tenants, 
tenants  in  common,  and  co-parceners  whose  interests  in  land 
did  not  arise  out  of  an  intestacy.  And  it  expressly  gave  to  a 
guard'an  of  any  minor  the  same  rights  as  were  given  to  such 
co-tenants,  etc. 

The  Provincial  enactment  of  1868-9,  32  Viet.  ch.  33,  repealed 
the  enactment  contained  in  the  Consolidated  Statutes  and  re- 
enacted it  with  a good  many  changes,  putting  its  provisions 
upon  the  subject  I am  now  dealing  with  in  very  much  the  same 
language  as  that  in  which  they  appear  in  the  latest  enactment 
upon  the  subject,  the  Revised  Statutes  of  Ontario,  1914,  ch.  114. 

The  6th  section  of  the  enactment  of  1868-9  provided  that 
“any  party  interested  in  any  land  in  the  said  Province,  or  the 
duly  authorised  agent  of  any  such  party,  by  the  guardian  (duly 
appointed  by  any  Surrogate  Court)  of  any  infant  entitled  to  the 
immediate  possession  of  any  estate  therein,  can  and  may  file  a 
petition  . . 

In  the  year  1884,  it  was  decided,  in  the  case  of  Murcar  v. 
Bolton , 5 O.R.  164,  that  the  provisions  of  the  partition  enactment 
then  in  force,  R.S.O.  1877,  ch.  101,  did  not  give  power  to  sell 
life-estates  in  lands  other  than  those  of  testators  or  intestates; 
and  it  was  hinted  that  the  provisions  as  to  immediate  possession, 
if  applicable  only  to  a guardian  of  an  infant,  may  have  become  law 
through  inadvertence:  see  p.  184.  And  there  does  seem  to  be 
much  to'be  said  in  support  of  the  suggestion  that  “entitled  to 
the  immediate  possession  ” should  not  be  limited  to  such  a guardian. 
“It  is  not  easy  to  see  why  there  should  be  any  difference,”  are 
the  words  of  Hagarty,  C.J.  (p.  184).  If  the  section  be,  as  it  was 
held  to  be  in  that  case,  applicable  to  the  cases  of  estates  of  de- 
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ceased  persons  only,  and  as,  under  the  enactment  which  this 
Act  re-enacted,  it  was  expressly  provided  that  the  land  of  persons 
dying  intestate  could  be  partitioned  only  by  those  entitled  to 
immediate  possession,  it  seems  probable  that  the  provision  was 
to  be  retained  and  extended  to  the  land  of  persons  dying  testate ; 
for  why  make  any  difference  between  the  two?  And  what 
convincing  reason  can  be  suggested  for  applying  it  to  a guardian 
only,  in  view  of  the  fact  that  under  the  earlier  enactment  the 
guardian  was  given  expressly  the  same  rights  as  any  join:  tenant, 
tenant  in  common,  or  co-parcener?  It  is  easy  to  see  how  the 
present  otherwise  unexplainable  state  of  affairs  may  have  been 
brought  about.  The  simple  misplacement,  or  omission,  of  a 
comma,  by  any  one  concerned  in  the  drafting,  copying,  or  printing 
of  the  enactment,  might  have  caused  the  whole  difficulty;  the 
simple  process  of  inserting  a comma  after  the  word  “infant” 
would  solve  all  difficulties  even  in  a most  literal  interpretation. 
That  there  was  a great  lack  of  care  in  the  printing  and  proof- 
reading of  the  enactment  is  made  very  plain  by  the  insertion 
of  the  word  “by”  for  the  word  “or,”  in  the  very  words  in  ques- 
tion, a mistake  which  makes  it  still  easier,  literally  and  otherwise, 
to  hold  that  the  words  “entitled  to  the  immediate  possession” 
govern  all  that  has  gone  before  them.  And  so  good  sense  would 
be  made  of  the  words  used  and  of  the  power  they  confer. 

A suggestion  made  by  the  dissenting  Judge  in  the  case  of 
Murcar  v.  Bolton , that  the  words  “entitled  to  the  immediate 
possession  of  any  estate  therein”  should  be  read  “entitled  to  a 
vested  estate,”  seems  to  me  to  be  without  substantial  founda- 
tion, and  more  plainly  so  as  the  Act  is  now  than  it  was  then. 
We  must  not  take  “prodigious  liberties”  with  either  contracts 
or  enactments;  we  must  give  the  Legislature  credit  for  knowing, 
quite  as  much  as  Courts,  how  to  express  their  intention,  at  all 
events  well  enough  not  to  use  the  words  “entitled  to  immediate 
possession”  for  “entitled  to  a vested  interest,”  in  a matter  in 
which  the  law  generally  required  a right  to  immediate  possession 
of  the  land.  And  the  words  used  in  the  Consolidated  Statutes 
of  Upper  Canada  seem  to  me  to  make  it  quite  plain  that  “imme- 
diate possession”  meant  immediate  possession. 

I can  find  no  warrant  for  the  assertion  of  the  same  Judge  in 
that  case  that  under  the  enactment  2 Wm.  IV.  ch.  35,  reversioners 
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and  remaindermen  could  compel  partition:  the  very  purpose  of  a 
partition  seems  to  me  to  be  against  any  such  notion;  and  the 
law  seems  to  me  to  be  clear  that,  unless  conferred  by  statute, 
no  such  right  ever  existed;  and  I know  of  no  statute  in  England  or 
here  by  which  it  has  ever  been  conferred. 

There  are  few  enactments  out  of  which  some  inconsistency 
cannot  be  imagined;  but  that  is  no  reason  for  disregarding  the 
plain  meaning  of  plain  words,  or  endeavouring  to  bend  them 
to  fit  better  with  preconceived  notions. 

In  the  Act  as  it  now  is,  the  Partition  Act,  R.S.O.  1914,  ch. 
114,  sec.  7,  provision  is  made — among  other  things — for  the  sale 
of  a life-estate,  if  the  person  entitled  to  that  estate  is  a party  to 
an  action  or  proceeding  for  partition  or  administration;  and  in 
sub-sec.  (2)  it  is  provided  that  the  purchaser  of  land  sold  in  such 
action  or  proceeding  shall  take  the  premises  free  from  such  life- 
estate,  whether  in  the  whole  or  in  an  undivided  part,  if  the  land 
has  been  sold  under  this  section  free  from  it.  From  that  it  may 
be  contended  that  a remainderman  must  have  a right  to  partition, 
else  how  could  there  be  a sale  of  a life-estate  in  the  whole?  But 
the  section  in  the  first  place  requires  that  the  life-tenant  shall  be 
a party  to  the  action  or  proceeding;  and  that  he  cannot  be  if  his 
estate  is  not  subject  to  partition  proceedings.  And  it  will  be 
observed  that  such  a tenant  is  not  named  in  sec.  4 among  those 
who  can  be  compelled  to  make  partition ; a tenant  by  the  courtesy, 
however,  is.  It  is  difficult  to  see  how  a tenant  for  life  could  be 
a proper  party  to  partition  between  remaindermen.  What 
concern  could  that  be  to  him,  who  could  not  be  disturbed  in  his 
life-tenancy?  And,  as  I have  said,  the  power  to  sell  follows 
only  upon  the  right  to  partition. 

Then  as  in  the  Act,  in  this  section,  provision  is  made  for  admin- 
istration as  well  as  partition,  are  not  all  its  words  given  effect  to 
in  considering  that  the  rights  conferred  as  to  life-estates  affect, 
in  partition  matters,  life-estates  in  undivided  interests,  only, 
but  in  administration  matters  the  whole? 

It  is,  I think,  impossible  to  point  to  anything  in  the  Act,  as 
it  now  is,  substantially  consistent  with  a ruling  that  a right  to 
possession  must  exist  to  entitle  any  one  to  compel  partition. 

My  opinion  is,  and  always  has  been,  that  the  law  of  this 
Province,  in  this  respect,  is  in  accord  with  thaf  of  England; 
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that  all  alike,  no  matter  how  they  take,  stand  upon  a like  footing; 
that  none  but  those  entitled  to  possession,  that  is,  none  but 
those  who  really  need  it,  are  entitled  to  partition. 

But  it  is  said  that,  even  if  that  be  so,  yet  this  respondent  is 
entitled  to  partition;  that  she  has  an  interest  in  land  and  is 
entitled  to  immediate  possession  in  accordance  with  the  meaning 
of  those  words  as  the  Legislature  has.  written  them  in  the  Partition 
Act. 

I am  unable  to  agree  in  that,  in  either  respect. 

It  is  obvious  that  she  is  not  entitled  to  immediate  possession; 
just  as  obvious  as  it  is  that  a tenant  in  common  of  land,  not 
subject  to  any  prior  right  of  possession,  is;  he  may  go  into  pos- 
session of  the  whole.  He  cannot  be  prevented  from  taking 
possession  of  an  undivided  part.  If  others,  having  like  rights 
with  him,  cannot  agree  with  him  as  to  possession,  or  division, 
a case  for  partition  arises.  A widow  has  no  right  to  any  kind  of 
possession,  except  as  to  quarantine  in  cases  in  which  she  is  entitled 
to  quarantine.  She  has  only  a right  of  action  to  have  her  dower 
assigned  to  her;  her  right  to  possession  arises  upon  such  assign- 
ment, and  not  until  then:  see  Rex  v.  Inhabitants  of  Northweald 
Bassett  (1824),  2 B.  & C.  724;  and  the  Dower  Act,  secs.  2 and  4. 
And,  when  her  dower  is  assigned  to  her,  partition  is  out  of  the 
question;  partition  has  taken  place  in  the  assignment  of  her  dower. 
Nor  can  I think  the  widow  a “person  interested  in  land,”  within 
the  meaning  of  those  words  in  sec.  5 of  the  Partition  Act.  “ Inter- 
ested in  land”  must  refer  to  a property-interest  in  it.  Not  merely 
an  interest  in  land  in  a popular  sense.  And  the  words  “an  interest  • 
in  land”  must  have  reference  to  the  purposes  of  the  enactment; 
there  are  scores  of  interests  in  land  to  which  partition  is  inapplic- 
able; so  the  interest  must  necessarily  be  a partitioning  interest; 
an  interest  held  in  unity,  which  law,  or  equity,  deems  that  justice 
requires  may  be  enjoyed  in  severalty  at  the  instance  of  any  one 
entitled  to  a share  in  it.  And,  as  I have  said,  a widow  entitled 
to  dower  is  not  in  such  a position. 

Then,  although  the  Partition  Act  expressly  provides  (sec.  4) 
that  a dowress  may  be  compelled  to  suffer  partition;  it  does  not 
so  confer  any  right  to  compel  partition.  And  why  should  it? 
The  law  has  always  provided  expressly  and  plainly  for  the  assign- 
ment of  dower;  so  that  there  could  be  no  need  of  partition  for 
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that  purpose;  and  the  law  has  not  yet  seen  fit  to  permit  a woman 
entitled  to  dower  to  have,  at  her  own  instance,  money  in  lieu  of 
dower.  If  it  had,  the  provisions  for  assignment  of  dower  would 
have  fallen  into  great  disuse. 

Not  only  does  the  Dower  Act  make  such  provision,  but  the 
Rule  next  but  one  following  that  upon  which  this  application  is 
based — Rule  617 — also  provides  for  its  assignment  in  a case, 
such  as  this,  in  which  the  right  to  dower  is  not  disputed. 

Nor  do  the  cases  relied  upon  afford  authority  for  a partition 
instead  of  an  assignment  of  dower. 

In  the  case  of  Devereux  v.  Kearns  (1886),  11  P.R.  452,  Fer- 
guson, J.,  dismissed  the  application,  though  he  expressed  the 
opinion  that  an  assignment  of  dower  might  be  had  by  way  of 
partition  in  such  a case  as  this. 

In  the  case  of  Fram  v.  Fram,  12  P.R.  185,  Robertson,  J., 
after  giving  expression  to  his  own  views  as  being  opposed  to  those 
expressed  by  Ferguson,  J.,  in  the  earlier  case,  followed  that  earlier 
case  in  dismissing  the  application  as  a matter  of  discretion; 
and,  when  that  case  was  reheard  before  a full  Court  composed  of 
those  two  Judges  and  Boyd,  C.,  the  order  refusing  the  applica- 
tion was  affirmed,  but  it  is  to  be  gathered,  I think,  from  the  re- 
marks of  the  Chancellor,  that  he,  like  Robertson,  J.,  was  not 
in  accord  with  Ferguson,  J.,  in  his  opinion — an  opinion  however 
given  effect  to — that  an  order  for  partition  might  be  made  in 
such  a case  as  this.  So,  if  those  cases  were  w^ell  decided,  instead 
of  being  in  the  respondent’s  favour,  they  are  against  her.  She 
cannot  compel  partition,  and  so  is  not  within  Rule  615. 

The  point  whether  the  Court  had  any  powder  to  refuse, 
in  its  discretion,  partition  to  one  who  was  within  her  right  in 
seeking  it,  does  not  seem  to  have  been  dealt  with  in  either  of  these 
cases;  though  it  has  long  been  held  that  even  the  Court  of  Chancery 
has  no  power  in  such  a case  to  refuse  it:  see  Baring  v.  Nash  (1813), 
1 V.  & B.  551,  554;  and  the  Partition  Act  contains  nothing  to 
the  contrary,  indeed  it  rather  points  that  way — every  person 
interested  may  take  partition  proceedings,  that  is,  every  one 
having  partitioning  interest  may  enforce  it.  If  the  learned 
Judges  who  heard  Devereux's  case  and  Frames  case  had  deemed 
that  they  had  no  power  to  refuse  in  their  discretion,  there  can  be 
no  doubt  that  the  result  would  have  been  the  same,  that  Boyd, 
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C.,  and  Robertson,  J.,  would  have  held  that  there  was  no  right 
in  the  plaintiff  to  partition,  that  dower  must  be  assigned  in  the 
usual  way. 

The  position  of  a person  entitled  to  dower  in  an  undivided 
interest  in  land  is  very  different  from  that  of  one  entitled  to 
dower  out  of  the  whole  of  the  land.  She  may  come  to  this  Court 
to  have  her  dower  assigned,  but,  after  that,  she  must  be  yet  like  the 
owner  of  the  undivided  interest  'without  the  separate  enjoyment 
of  it;  but,  having  it  assigned,  and  so  acquiring  a right  to  posses- 
sion, she  has  a partitioning  interest  and  can  compel  partition; 
and,  being  entitled  to  the  two  rights  in  the  one  Court,  she  may  have 
both  in  the  one  application. 

The  whole  subject  seems  to  me  to  be  quite  accurately  sum- 
marised by  Mr.  Holmested  in  his  work  upon  the  Judicature  Act, 
at  p.  1263,  in  these  words:  “A  dowress  in  the  whole  estate  is  not 
entitled  to  partition  or  sale:  . . . but  where  the  dower  is  claimed 
out  of  an  undivided  share,  the  dowress  would  seem  entitled  to 
partition  or  sale.” 

And  on  yet  another  ground  the  respondent’s  application 
should  be  dismissed.  Under  the  Devolution  of  Estates  Act, 
sec.  3,  “all  real  and  personal  property”  of  an  intestate  or  testator 
devolves  upon  and  becomes  vested  in  the  intestate’s  or  testator’s 
“personal  representative”  as  trustee  for  the  persons  beneficially 
entitled  to  it,  subject  to  the  payment  of  the  intestate’s  or  testator’s 
debts;  and  it  is  to  be  administered,  dealt  with,  and  distributed, 
as  if  it  were  personal  property,  subject  to  some  exceptions 
inapplicable  to  this  case. 

The  personal  representative  is  not  at  all  in  the  position  of 
a trustee  with  a mere  power  of  sale.  It  is  his  duty  to  sell  land 
as  well  as  goods,  if  the  due  administration  of  the  estate  require 
it;  and,  under  sec.- 21,  the  powers  of  sale  conferred  upon  him  by 
the  Act  may  be  exercised  not  only  for  the  purpose  of  paying 
debts,  but  also  of  distributing  or  dividing  the  estate  among  the 
persons  beneficially  entitled  thereto,  whether  there  are  or  are 
not  debts;  and  it  is  not  necessary  to  obtain  the  concurrence  of 
the  persons  beneficially  entitled  to  the  land  except  where  the  sale 
is  made  for  the  purpose  of  distribution  only. 

Under  sec.  13,  speaking  generally,  the  land,  not  disposed  of 
by  the  personal  representative,  is  not  to  vest  in  the  persons 
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beneficially  entitled  to  it  until  three  years  after  the  death  of  the 
intestate  or  testator. 

An  application  such  as  this,  not  only  made  within  the  three 
years,  but  before  a personal  representative  has  been  appointed, 
;seems  to  me  to  be  not  only  unwarranted  but  inexcusable. 

Courts  do  not  sit  for  the  purpose  of  making  orders,  entailing 
great  expense,  which  may  be  useless:  orders  for  partition  of  land 
at  the  instance  of  a person  or  persons  who  may  never  become  en- 
titled to  any  share  or  interest  in  the  land;  and  of  land  that  may 
be  sold  notwithstanding  the  partition  order  or  anything  that  could 
be  done  by  the  Court  under  its  partition  jurisdiction.  The 
Court  has  no  right  to  interfere  in  partition  proceedings  with  the 
lawful  possession  of  such  land  by  the  personal  representative 
or  with  any  lawful  disposition  he  may  make  of  it. 

It  was  suggested,  in  this  case,  that  there  are  no  debts  in  this 
Province,  but  there  is  no  evidence  of  it;  if,  however,  that  were 
so,  and  if  that  could  have  any  effect  in  such  a case  as  this,  there 
is  no  suggestion  that  there  are  not  debts  in  the  United  States  of 
America,  where  the  intestate  was  domiciled,  and  resided,  at  the 
time  of  his  death,  and  for  many  years  before. 

The  provisions  (sec.  5 (2) ) of  the  Partition  Act  prohibiting  pro- 
ceedings under  it  until  a year  after  the  death  of  the  intestate  or 
testator  in  whom  the  land  sought  to  be  partitioned  “was  vested,  ’ 7 are 
not  in  conflict  with  the  view  that,  as  long  as  the  land  is  vested  in 
the  personal  representative,  to  enable  him  to  perform  his  duties, 
there  can  be  no  right  to  compel  partition.  The  prohibition 
contained  in  the  Partition  Act  was  passed  at  a time  when  the  land 
of  an  intestate  and  testator  did  not  dev  Dive  upon  the  personal 
representative,  but  did  devolve  upon  the  persons  beneficially 
entitled;  and  so  gave  at  once  a right  to  partition  of  partitioning 
interests;  and  the  prohibition  was  of  the  exercise  of  that  legal  right, 
and  the  prohibition  of  it  so  that  a reasonable  time  might  be 
given  to  learn  whether  the  land  would  be  needed  for  the  payment 
of  debts;  ip  which  event  administration  of  the  real  estate  would 
follow  ordinarily  and  render  partition,  if  had,  useless.  Now, 
not  only  is  the  time  extended,  but  the  right  to  the  land  which 
formerly  gave  the  right  to  partition  is  taken  away,  and  given  to 
the  personal  representative.  There  is  no  need  for  a prohibition 
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of  the  exercise  of  a right  to  compel  partition  when  that  right 
does  not  exist. 

I would  allow  this  appeal,  discharge  the  order  for  the  trial 
of  an  issue,  and  dismiss  the  application  to  compel  partition. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 
German  v.  City  of  Ottawa. 


Highway — Nonrepair — Sidewalk — Snow  and  Ice— Injury  to  Pedestrian — 
Municipal  Act , R.S.O.  1914,  ch.  192 , sec.  460  ( 3 ) — “Gross  Negligence ” — 
Failure  to  Shew — Weather  Conditions — Meams  of  Protection  against — 
Evidence. 

Section  460  (3)  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  providing  that 
except  in  case  of  gross  negligence  a municipal  corporation  shall  not  be 
liable  for  any  personal  injury  caused  by  snow  or  ice  upon  a sidewalk, 
was  passed  to  curtail  the  right  of  action  given  by  the  Act  for  injury  caused 
by  snow  or  ice  upon  a highway;  and,  being  remedial  legislation,  must  be 
given  full  effect  as  such. 

What  is  ordinarily  considered  a neglect  of  duty  is  negligence;  and  what  is 
ordinarily  considered  a great  neglect  of  duty  is  gross  negligence. 

Upon  the  facts  of  this  case,  it  was  held,  that  a city  corporation  was  not  guilty 
of  gross  negligence  by  reason  of  the  condition  of  a sidewalk  upon  which  the 
plaintiff  slipped  and  fell  on  a day  early  in  the  month  of  Februarj^,  after  a 
six-day  period  of  rainy  weather  with  frost  at  night,  and  reasonable  efforts 
made  by  the  defendants  to  render  their  sidewalks  safe. 

Judgment  of  Britton,  J.,  reversed. 

Per  Meredith,  C.J.C.P.: — It  was  contended  that  the  defendants  should 
have  so  constructed  and  maintained  their  sidewalks  as  that  the  rain  or 
melted  ice  or  snow  could  not  destroy  the  effect  of  protection-methods; 
but  no  means  by  which  that  can  be  accomplished  in  this  country  has  yet 
been  made  known;  and  in  this  case  there  was  no  evidence  upon  which  de- 
fective construction  or  want  of  keeping-up  of  the  sidewalk  could  be  sup- 
ported. 


Action  for  damages  for  injury  sustained  by  the  plaintiff 
by  a fall  upon  an  icy  sidewalk  in  Besserer  street,  in  the  city  of 
Ottawa,  on  the  2nd  February,  1916. 


The  action  was  tried  by  Britton,  J.,  without  a jury,  at  Ottawa. 
The  plaintiff  appeared  in  person  (E.  R.  Chewier  with  him). 

F.  B.  Proctor,  for  the  defendants. 


January  18.  Britton,  J.:— The  plaintiff,  W.  M.  German, 
K.C.,  M.P.,  on  the  2nd  February,  1916,  while  walking  upon 
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the  street  named  Besserer,  one  of  the  streets  of  the  city  of  Ottawa, 
slipped  and  fell,  and  broke  the  upper  bone,  called  the  humerus, 
of  his  left  arm,  causing  great  bodily  injury,  from  which  he  has 
not  yet  recovered. 

The  plaintiff  alleges  that  that  part  of  Besserer  street  where 
he  fell  was  in  a condition  dangerous  to  pedestrians  owing  to  the 
accumulation  of  ice  which  had  been  allowed  to  remain  on  the 
street.* 

The  plaintiff  had  rooms  at  550  Besserer  street.  He  left  there 
a little  after  nine  o’clock  in  the  morning  of  the  2nd  February, 
and  walked  west  on  the  south  side  of  Besserer  street,  intending 
to  take  the  street  railway  car  at  the  corner  of  Besserer  and 
Charlotte  streets,  but  the  accident  happened  before  reaching 
Charlotte  street.  A lady  was  walking  beside  the  plaintiff  when 
he  fell.  She  did  not  fall,  nor,  so  far  as  appears,  did  she  slip. 

Taking  the  plaintiff’s  account  of  the  condition  of  that  part 
of  the  street,  it  had  been  before  the  time  of  the  accident  a neglected 
street.  The  employees  of  the  defendant  have  sworn  on  the  con- 
trary that  it  was  not  neglected,  but  was  carefully  watched  and 
attended  to.  During  the  week,  the  defendants  watched  the 
street,  sprinkled  sand  upon  it,  and  cut  through  the  ice  to  make  a 
passage  for  the  escape  of  water  from  the  south  toward  the  north. 
The  defendants  say  that,  knowing  the  condition  of  that  part  of 
Besserer  street,  they  proposed,  as  early  as  the  Monday  morning 
previous  to  the  accident,  to  get  sand  ready  and  men  to  spread 
it  upon  Besserer  street  and  other  streets  near-by;  at  2.30  that 
morning,  they  began  to  heat  the  sand;  by  9,  the  sand  was  drawn 
and  sprinkled;  but  I am  not  satisfied  by  the  evidence  that  sand 
was  sprinkled  or  spread  in  such  a way  as  to  render  the  walk  reason- 
ably safe. 

The  employees  of  the  defendants,  as  early  as  Monday,  knew 
of  the  danger,  and  the  dangerous  condition  was  allowed  to  remain 
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*Municipal  Act,  R.S.O.  1914,  ch.  192,  sec.  460. — (1)  Every  highway  and 
every  bridge  shall  be  kept  in  repair  by  the  corporation  the  council  of  which 
has  jurisdiction  over  it,  or  upon  which  the  duty  of  repairing  it  is  imposed  by 
this  Act,  and,  in  case  of  default,  the  corporation  shall  be  liable  for  all  damages 
sustained  by  any  person  by  reason  of  such  default. 

(3)  Except  in  case  of  gross  negligence  a corporation  -Shall  not  be  liable 
for  a personal  injury  caused  by  snow  or  ice  upon  a sidewalk. 
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until  Wednesday,  when  the  plaintiff  was  injured.  That  was 
gross  negligence  within  the  meaning  of  the  statute.  During 
the  days  from  Monday  to  Wednesday  inclusive,  the  weather 
was  uncertain — raining,  but  freezing,  snow,  sleet,  rain.  It  was 
not  only  a general  condition  that  for  the  safety  of  the  public 
required  attention,  but  it  was  a dangerous  condition  as  to  the 
place  of  the  accident,  a condition  about  which  the  defendants 
knew  or  ought  to  have  known. 

If  sand  was  actually  placed  upon  the  walk  where  the  plaintiff 
slipped,  it  must  have  been  spread  in  the  water  and  washed  away 
immediately,  or  if,  being  heated  sand,  it  caused  a melting  of  the 
ice  beneath  it,  it  may  well  be  that  water,  flowing  from  the  south, 
or  following  a rain,  froze  over  the  sand,  so  that  none  was  in  sight, 
and  was  not  then  of  any  use  to  render  the  walk  more  safe  for 
persons  walking  upon  the  street.  This  was  not  a case  of  slippery 
ice  over  all  except  small  areas,  which  might,  without  gross  negli- 
gence, escape  the  persons  spreading  sand.  The  danger  zone 
was  “all  slippery.” 

I quite  agree  with  counsel  in  his  able  presentation  of  the 
defendants’  case,  that  they  have  a difficult  and  expensive  propo- 
sition, involving  the  expenditure  of  large  sums  of  money  to  keep 
miles  of  streets  in  a reasonably  safe  condition;  this  case,  however, 
is  not  an  attack  upon  the  defendants’  system,  but  upon  the  carry- 
ing-out of  it.  It  is  simply  gross  negligence  in  not  doing  what  it 
was  intended  should  be  done;  or  in  not  providing  for  the  weather 
conditions  or  other  conditions  at  the  place  where  the  accident 
occurred. 

This  case  is,  in  some  respects,  not  unlike  Huth  v.  City  of  Wind- 
sor (1915),  34  O.L.R.  245,  542.  I have  carefully  considered 
City  of  Kingston  v.  Drennan  (1897),  27  S.C.R.  46.  Each  of  these 
cases  supports  the  plaintiff’s  right  to  recover. 

The  plaintiff  was  not,  in  my  opinion,  guilty  of  contributory 
negligence.  Of  course,  the  plaintiff  need  not  have  gone  by  that 
part  of  Besserer  street,  but  it  was  a public  street,  with  no  notice 
or  barricade  against  its  use.  There  was  an  invitation  by  the 
defendants  to  the  public  to  use  the  street.  The  plaintiff  was  not 
careless,  so  far  as  appears. 

It  is  not  evidence  of  the  plaintiff’s  being  guilty  of  negligence 
that  the  lady  accompanying  him  did  not  fall.  Furthermore,  a 


XXXIX.] 


ONTARIO  LAW  REPORTS. 


179 


reasonably  prudent  man  might,  and  no  doubt  would,  use  the 
street  if  it  were  a direct  way  to  his  destination. 

The  damages  which  the  plaintiff  has  sustained  are  large. 
The  plaintiff’s  expenditure  in  the  case  is  over  $1,000,  and  the  end 
is  not  yet.  He  has  practically  lost  the  use  of  his  left  arm.  His 
loss  cannot  be  accurately  estimated,  but  it  will  be  at  least  what 
I shall  allow. 

There  will  be  judgment  for  the  plaintiff  for  $2,250  damages, 
with  costs. 

The  defendants  appealed  from  the  judgment  of  Britton,  J. 

March  2.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Lennox,  and  Rose,  JJ. 

F.  B.  Proctor,  for  the  appellants.  The  only  question  involved 
is,  whether  the  defendants  were  guilty  of  “gross  negligence” 
which  caused  the  injury.  The  defendants  had  not  been  guilty 
of  any  negligence  at  all.  Considering  the  sudden  climatic  changes 
which  were  taking  place  about  the  time  of  the  accident,  the 
defendants  were  doing  all  they  reasonably  could  to  protect  the 
citizens  from  falling  on  the  pavements.  He  referred  to  the  fol- 
lowing authorities  in  support  of  his  contention  that  no  gross 
negligence  had  been  shewn:  Palmer  v.  City  of  Toronto  (1916), 
38  O.L.R.  20;  Killeleagh  v.  City  of  Brantford  (1916),  38  O.L.R. 
35;  Ince  v.  City  of  Toronto  (1900-01),  27  A.R.  410,  31  S.C.R.  323; 
Lynn  v.  City  of  Hamilton  (1907),  10  O.W.R.  329;  Dillon  on  Munici- 
pal Corporations,  5th  ed.,  vol.  4,  pp.  2965,  2966. 

H.  H.  Dewart,  K.C.,  for  the  plaintiff,  respondent,  argued 
that  there  was  sufficient  evidence  to  justify  the  finding  of  the 
trial  Judge  that  there  had  been  “gross  negligence”  on  the  part 
of  the  defendants,  and  that  was  enough  to  hold  the  decision: 
City  of  Kingston  v.  Drennan,  27  S.C.R.  46;  Joncas  v.  City  of 
Ottawa  (1910),  1 O.W.N.  737;  Merritt  v.  City  of  Ottaioa  (1908), 
12  O.W.R.  561 ; Huth  v.  City  of  Windsor,  34  O.L.R.  542. 

Proctor,  in  reply. 

March  30.  Meredith,  C.J.C.P. :— The  statute  law  of  this 
Province  (now  found  in  the  Municipal  Act,  R.S.O.  1914,  ch.  192, 
sec.  4fe0)  has  imposed  upon  the  appellants  the  duty  of  keeping 
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in  repair  “ every  highway  and  every  bridge”  within  its  territorial 
limits ; and  the  single  question  involved  in  this  appeal  is : whether 
they  were  guilty  of  gross  neglect  of  that  duty  in  respejct  of  the 
place^,  in  one  of  such  highways,  where  the  respondent  fell  and  was 
injured,  at  the  time  when  he  so  fell  and  was  injured. 

The  appellants  do  not  assert  that  the  condition  of  the  highway, 
there  and  then,  was  not  the  cause  of  the  respondent's  fall  and 
injury;  nor  do  I understand  them  to  contend  that  he  was  g ilty 
of  negligence  causing,  or  contributing  to,  such  injury.  His  own 
story  is,  that  he  was  wearing  good  “rubbers;”  and  that  he  had 
not  gone  to  the  horse-road  for  better  footing,  because  it  seemed 
to  him,  and  to  the  person  with  whom  he  was  walking,  to  be  in  a 
condition  even  more  slippery  and  less  safe  than  the  sidewalk 
upon  which  they  were  walking.  Although  he  was  doubtless 
less  able  to  watch  all  his  own  footsteps  because  walking  and 
conversing  with  another  person,  there  is  nothing  in  the  evidence 
which  proves  any  want  of  ordinary  care  upon  his  part  in  guarding 
against  danger  from  the  ice  upon  the  walks  and  road. 

Then  has  it  been  proved:  that  the  icy  condition  of  the  ways, 
at  that  time,  was  the  result  of,  or  that  the  absence  of  anything 
placed  upon,  or  done  to,  them  was,  a neglect  of  the  duty  I have 
mentioned? 

Negligence  alone  gives  no  right  of  action;  that  is  so  expressly 
provided,  now,  in  the  statute  creating  the  duty:  “(3)  Except 
in  case  of  gross  negligence  a corporation  shall  not  be  liable  for 
any  personal  injury  caused  by  snow  or  ice  upon  a sidewalk:” 
Municipal  Act,  sec.  460.  This  provision  of  the  enactment  was 
passed  to  curtail  the  right  of  action,  for  injuries  caused  by  snow 
or  ice  upon  a “highway,”  which,  it  had  been  held,  the  Act  had 
given;  and,  being  remedial  legislation,  must  be  given  full  effect  as 
such. 

It  has  sometimes  been  said  that  it  is  difficult  to  defin  ? the 
meaning  of  the  word  “gross”  in  connection  with  negligence, 
and  difficult  to  give  it  effect  under  this  enactment.  But  why  so; 
any  more  than  the  word  “negligence”  alone?  What  is  ordinarily 
considered  a neglect  of  duty  is  negligence ; and  what  is  ordinarily  con- 
sidered a great  neglect  of  duty  is  gross  negligence.  Judges,  jurors, 
and  persons  generally,  do  not  hesitate  to  speak  of  slight  negligence, 
negligence,  great  negligence,  and  gross  negligence;  and  in  the 


XXXIX.] 


ONTARIO  LAW  REPORTS. 


181 


facts  to  which  the  words  are  applied  there  is  never  very  much 
difficulty  in  understandng  that  which  is  meant.  So,  too,  of 
other  things,  such,  for  instance,  as  gross,  or  great,  ignorance. 

And  the  facts  of  this  case  seem  to  me  to  make  it  very  plain 
how  the  words,  used  in  the  statute,  “negligence”  and  “gross 
negligence,”  should  be  applied  to  it 

If  the  same  condition  of  the  sidewalk,  or  a like  condition, 
as  that  which  existed  when  the  respondent  fell  upon  it,  had 
continued  for  a considerable  number  of  days,  negligence,  and 
even  gross  negligence,  would  have  been  proved,  if  that  condition 
could  practicably  have  been  prevented.  It  would  be  plain  that 
the  efficient  means  which  the  appellants  had  thought  necessary 
for  the  performance  of  their  duty,  and  had  provided  for  that 
purpose,  had  not  been  employed  by  reason  of  the  negligence  of 
those  they  had  employed  to  apply  them,  and,  being  a statute- 
imposed  duty,  it  could  not  be  performed  by  supplying  the  men 
and  means  to  perform  it  only. 

But  that  was  plainly  and  admittedly  not  so.  The  condition 
there  existing  was  the  work  of  nature  in  the  preceding  day  and 
night.  The  weather,  for  about  a week  before,  had  been  extra- 
ordinary for  that  time  of  the  year — mid-winter — in  Ottawa.  It 
had  been  warm  enough  to  rain  and  thaw,  so  that  water  ran  over 
the  snow  and  ice  in  the  highways,  in  the  day-time;  and,  at  night, 
the  temperature  lowered  so  that  all  was  frozen  hard  again,  with 
a consequently  slippery  surface  everywhere  in  the  morning. 
The  respondent  described  it  thus: — 

“Q.  That  would  be  a matter  of  six  days?  A.  I think  it  was 
six  days. 

“Q.  During  that  time  there  was  a pretty  steady  downpour 
of  rain  and  sleet?  A.  No,  it  was  off  and  on;  it  would  rain  a little 
in  the  day  and  turn  and  freeze,  and  it  kept  that  way  until  the 
Tuesday  before  the  accident;  it  settled  into  more  cold  steady 
weather. 

“Q.  What  condition  was  the  street  in,  did  you  notice? 

“A.  The  whole  street  was  icy  all  the  way  across. 

“Q.  When  you  came  out  of  your  house  and  noticed  that  the 
south  side  was  slippery,  I suppose,  as  a matter  of  prudence, 
you  would  look  round  to  see  if  there  was  any  safe  way.  A.  I 
did  look  to  see  if  it  was  safer  in  the  middle  of  the  street  or  across 
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the  street,  and  it  was  all  the  same.  I felt  as  safe  in  one  place  as 
another.” 

The  only  witness  called  on  the  respondent’s  behalf,  Mr. 
Burns,  a “ civil  servant,”  told  of  the  weather  in  the  day  and 
night  before  the  accident,  in  these  words : — 

“Q.  It  was  raining  on  that  day,  Tuesday  the  22nd,  according 
to  your  recollection?  A.  Raining  for  three  or  four  days  round 
that  period. 

“Q.  And  the  rain  kept  going  throughout  Tuesday,  and  on 
Wednesday  it  froze  up?  Was  it  on  Tuesday  it  stopped?  A. 
I think  it  did,  because  it  turned  cold  Tuesday  night. 

“Q.  It  was  a very  heavy  downpour  of  rain,  was  it  not?  A. 
Yes.” 

The  appellants’  duty  was  not  to  insure  the  respondent’s 
safety  from  accident  and  injury.  Their  duty  was  to  take  all 
reasonable  means  to  keep  the  highway  in  repair;  to  do  that 
which  reasonable  men  charged  with  such  a duty  would  do  in 
the  performance  of  it  in  order  to  keep  the  highway  in  a condition 
sufficient  for  the  needs  of  the  traffic  over  it. 


It  was  well  proved,  and  not  denied,  that  the  appellants’ 
methods  and  means  provided  for  the  performance  of  this  duty 
were  good.  I should  have  no  hesitation  in  saying,  more  than 
such  as  are  ordinarily  provided;  and,  during  this  exceptional 
week,  ending  on  the  day  of  the  accident,  the  usual  road-gang 
had  been  doubled;  and,  according  to  the  testimony  of  those 
connected  with  it,  testimony  which  is  not  questioned  by  other 
testimony  or  by  any  circumstance,  there  had  been  unusual 
vigilance  and  care  during  that  trying  weather;  but  a vigilance 
and  care  that  the  weather  rendered  ineffectual  to  prevent  icy 
conditions  of  the  ways.  This  is  all  in  accord  with  the  views 
of  the  trial  Judge  upon  this  subject,  thus  expressed:  “This  case 
* * * is  not  an  attack  upon  the  defendants’  system,  but  upon 

the  carrying-out  of  it.  It  is  simply  gross  negligence  in  not 
doing  what  it  was  intended  should  be  done;  or  in  not  providing 
for  the  weather  conditions  or  other  conditions  at  the  place 
where  the  accident  occurred.” 

But  the  difficulty  in  which  the  learned  Judge’s  reasons  for  his 
judgment  leave  me  is,  that  he  has  not  defined  what  the  appellants 
omitted  to  do  or  provide. 
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At  the  trial  the  respondent’s  case  seems  to  have  been  rested 
upon  two  definite  grounds:  (1)  that  the  sidewalk  had  not  been 
sprinkled  with  sand;  and  (2)  that  it  had  not  been  harrowed. 
The  trial  Judge  does  not  seem  to  have  thought  the  latter  ground 
of  any  importance;  it  is  not  even  mentioned  in  his  reasons  for 
judgment;  the  other  ground  seems  to  me  to  be  that  upon  which 
the  judgment  is  based,  though  it  is  not  so  expressed. 

The  learned  Judge  was  unable,  apparently,  to  find  that  the 
sidewalk  in  question  was  not  “sanded,”  as  the  witnesses  for  the 
defence  testified  that  it  was;  but  said  that,  if  it  were,  he  was  not 
satisfied  that  the  “sand  was  sprinkled  or  spread  so  as  to  render 
the  walk  reasonably  safe;”  meaning  of  course  safe  at  the  time  of 
the  accident;  the  “sanding”  having  been  done,  as  proved  by  the 
witnesses  for  the  defence,  on  the  Monday  of  the  week  in  which 
the  accident  happened. 

But  how  could  it  be  so  done  in  the  thawing  and  raining — 
very  heavy  downpours  of  rain — in  the  interval?  What  was  not 
washed  off  would  have  sunk  in  the  water  and  be  useless  in  the 
morning  if  put  there  even  the  day  before.  As  the  learned  Judge 
put  it:  “It  may  well  be  that  water,  flowing  from  the  south,  or 
following  a rain,  froze  over  the  sand,  so  that  none  was  in  sight, 
and  was  not  then  of  any  use  to  render  the  walk  more  safe  for  per- 
sons walking  upon  the  street.” 

There  was  no  evidence  that  “sanding”  on  Monday  or  on  Tues- 
day would  have  prevented  the  condition  existing  at  the  time 
of  the  accident,  nor  any  suggestion  of  a means  of  preventing 
sand  being  washed  off  by  downpours  of  rain  or  from  sinking  in  ** 
water,  and  I am  quite  unable  to  suggest  any. 

So  too  as  to  harrowing;  the  marks  would  be  washed  out, 
or  filled  in,  by  the  rain  or  melted  snow  and  ice  each  day,  and  frozen 
over  each  night.  No  witness  testified  that,  in  the  conditions 
existing,  either  sanding  or  harrowing  on  Tuesday  would  have 
changed  the  condition  of  the  walk,  so  as  to  make  it  in  any  way 
safer  on  Wednesday  morning.  And  the  testimony  of  the 
respondent  shews  plainly  that  it  could  not,  because  even  the  horse- 
road,  broken  up  by  sharp-shod  horses  and  by  vehicles,  and  having 
the  litter  of  ordinary  traffic  upon  it,  was,  in  his  judgment,  more 
dangerous  to  walk  upon  than  the  sidewalk;  the  washing  away 
and  sinking  must  have  been  greater  there  than  it  would  have 
been  on  the  sidewalk,  if  sanded  and  harrowed. 
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No  one  could  reasonably  assert  that  the  failure  to  “sand”  or 
to  “harrow”  the  miles  upon  miles  of  sidewalks  needing  it  before 
10  o’clock  in  the  morning  of  Wednesday  was  anything  like  evidence 
of  negligence,  gross  or  slight;  and  so  the  action  should  have  been 
dismissed  at  the  trial. 

But  another  point  is  now  made,  by  Mr.  Dewart,  for  the  first 
time;  and,  as  it  seems  to  me,  it  is  the  only  logical  one  open  to 
the  respondent.  It  is:  that  the  appellants  should  have  so  con- 
structed and  maintained  their  sidewalks  as  that  the  rain  or  melted 
ice  or  snow  could  not  destroy  the  effect  of  protection-methods — 
sand  and  harrowing.  There  is,  however,  no  evidence,  of  any  kind, 
upon  which  defective  construction,  or  want  of  keeping-up,  of 
the  sidewalk  could  be  supported.  If  there  be  a means  by  which 
that  can  be  accomplished  in  this  country,  it  has  not  yet  been  made 
known:  see  Papworth  v.  Battersea  Corporation,  [1916]  1 K.B.  583. 

In  my  opinion,  there  was  no  evidence  of  negligence,  not  to 
speak  of  gross  negligence,  on  the  part  of  the  appellants;  but, 
on  the  contrary,  there  was  uncontradicted  evidence  that  the 
appellants  took  more  than  ordinary  care  to  keep  the  highways 
in  Ottawa  in  repair  generally,  and  especially  during  the  unusually 
trying  weather  conditions  immediately  before  and  at  the  time 
of  the  respondent’s  unfortunate  accident. 

I would  allow  the  appeal  and  dismiss  the  action. 

Rose,  J. : — I agree. 

Lennox,  J.: — The  appellants  have  about  250  miles  of  streets 
to  look  after;  that  meant  that,  when  very  exceptional  weather 
conditions  developed  towards  the  end  of  January  and  beginning  of 
February,  1916,  they  had  to  distribute  their  care  and  energy  and 
their  resources  in  men,  material,  and  equipment,  as  best  they  could, 
not  evenly,  but  unevenly,  and  according  to  the  special  hazards 
and  requirements  of  each  section,  over  vastly  more  than  250 
miles  of  sidewalk  coated  with  snow  and  ice.  The  weather  con- 
ditions were  general,  although  exceptional;  snow  and  ice  covered 
the  whole  sidewalk  mileage  of  the  city;  but  it  does  not  follow, 
by  any  means,  that  the  appellants  would  be  discharging  their 
obligation  to  keep  the  highways  in  repair  by  distributing  their 
energies  evenly  over  the  whole  area  or  endeavouring  to  overcome 


XXXIX.] 


ONTARIO  LAW  REPORTS. 


185 


exceptional  climatic  conditions  without  discriminating  as  to  excep- 
tional needs  and  hazards  by  reason  of  topographical,  structural, 
or  other  peculiar  local  conditions.  I tried  to  point  out  this 
distinction  in  Palmer  v.  City  of  Toronto,  38  O.L.R.  20,  saying, 
at  p.  32:  “It  is  quite  clear,  I think,  that  the  Legislature  did  not 
intend  that  the  statutory  obligation  of  corporations  to  repair 
would  be  the  same  in  all  municipalities,  or  as  to  all  sidewalks  in 
the  same  municipality,  or  as  to  all  parts  of  the  same  sidewalk; 
in  other  words,  snow  or  ice  upon  a sidewalk  at  a certain  point 
may  be  evidence  of  ‘gross  negligence/  and,  with  the  same  weather 
conditions,  snow  or  ice  at  another  point  may  not  be  evidence 
of  negligence  at  all.” 

It  is  not  pretended  that  the  appellants  did  not  make  reasonable 
and  careful  preparation  in  advance  to  meet  winter  conditions, 
or  that  their  system  was  improper  or  inadequate.  This  was 
not  a sidewalk  of  exceptional  character,  nor  was  it  a place  of 
peculiar  hazard.  It  was,  like  other  miles  and  miles  of  streets  in 
Ottawa,  a level,  ordinary  walk.  Improper  construction  is  not 
alleged.  It  is  shewn  that  a double  force  was  employed,  that  the 
fires  were  lighted  at  2 o'clock,  and  the  men  and  teams  were  at 
work  on  the  streets  by  4 o'clock  on  Monday  morning,  and  kept 
regularly  on  at  work  until  the  time  of  and  after  the  accident, 
doing  all  that  they  could  do ; and  as  to  ordinary  level  streets  doing 
more,  I venture  to  think,  than  the  statute  demands. 

It  is  shewn  that,  while  an  effort  was  being  made  to  make  all 
the  streets  safe  and  convenient  for  persons  requiring  to  use  them, 
they  were  acting  judiciously,  and  as  their  duty  was,  in  giving 
special  attention  to  places  of  peculiar  difficulty  and  hazard, 
such  as  peaks,  slopes,  and  places  of  this  type.  Ottawa,  no  doubt, 
like  every  other  city,  has  special  problems  to  deal  with  where  snow 
and  ice,  conjoined  with  structural  conditions  or  peculiar  forma- 
tions, create  imminent  danger.  These  must  have  care  in  propor- 
tion to  the  obvious  risk,  and  be  first  attended  to. 

Section  460  (1)  of  the  Municipal  Act  says  that:  “Every 
highway1  . . . shall  be  kept  in  repair  . . . and  in  case 

of  default  the  corporation  is  liable  for  damages;''  but  it  does  not 
stop  there.  Snow  or  ice  upon  a sidewalk,  whether  sanded  or 
scraped  or  not,  is  not  per  se  evidence  of  want  of  repair;  and, 
even  if  it  is  the  direct  cause  of  an  injury,  does  not  necessarily 
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give  rise  to  a cause  of  action.  Why?  Because  the  statute  says 
that  it  is  not  per  se  want  of  repair. 

Section  460  (3)  enacts:  “ Except  in  case  of  gross  negligence  a 
corporation  shall  not  be  liable  for  a personal  injury  caused  by 
snow  or  ice  upon  a sidewalk.’’  With  great  respect  for  eminent 
opinion  to  the  contrary,  I am  of  opinion  that  the  expression 
“gross  negligence”  is  peculiarly  apt  in  this  connection,  and, 
properly  interpreted,  will  effectually  secure  the  m ention  of  the 
Legislature.  There  are  many  conditions  in  cities  and  towns 
which,  conjoined  with  the  existence  of  snow  or  ice,  may  justify 
the  inference  of  gross  negligence.  This  case,  in  my  opinion, 
is  an  instance. 

I am  prepared  to  accept  the  conclusions  of  the  learned  Judge 
in  so  far  as  they  are  finally  or  definitely  expressed  on  matters  of 
fact.  “It  must  be  an  extraordinary  case  in  which  the  appellate 
tribunal  can  accept  the  responsibility  of  differing  as  to  the  cred- 
ibility of  witnesses  from  the  trial  Judge  who  has  seen  and  watched 
them,  whereas  the  appellate  Judge  has  had  no  such  advantage  ” — as 
was  said  in  the  judgment  of  the  Privy  Council  delivered  on  the 
25th  January,  1917,  in  Wood  v.  Haines,  38  O.L.R.  583,  at  p.  586. 
There  was  little  conflict  of  evidence  here;  and,  where  there  was 
any,  it  is  of  little  importance  which  side  was  right. 

Here  it  is  more  a question  of  law  than  of  fact — the  proper 
interpretation  of  the  statute.  The  learned  Judge  does  not  say 
that  sand  was  not  spread  upon  the  walk  as  asserted;  but  rather 
that,  assuming  that  it  was,  its  effect  had  been  neutralised  by 
intervening  weather  conditions.  The  judgment  rests  upon  the 
hypothesis  that  the  appellants  had  to  sand  this  walk,  and  keep 
it  effectively  sanded,  despite  the  weather  conditions,  or  be  guilty 
of  gross  negligence — in  effect,  that  the  water  which  becomes 
ice  in  the  night  must  be  scraped  ice  or  ice  covered  with  sand  before 
any  one  steps  upon  it  in  the  morning;  and,  if  this  is  true  in  this 
case,  it  is  true  in  all  cases,  for  there  wa|  nothing  whatever  peculiar 
or  exceptional  about  the  sidewalk  on  Besserer  street.  There 
may  be  exceptional  conditions  which  impose  upon  a corporation 
the  duty  of  . harrowing  or  chopping  or  covering  or  completely 
removing  ice  or  snow  from  the  sidewalk;  the  Legislature  evidently 
contemplated  the  possibility  that  such  cases  might  arise;  but 
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this  is  not  a case  of  this  character;  and  the  appeal  should  be 
allowed. 

Riddell,  J. . — I agree. 

Appeal  allowed.  . 


[APPELLATE  DIVISION.] 


Dick  v.  Township  of  Vaughan. 


Highway — Nonrepair — Breach  of  Statutory  Duty  of  Municipal  Corporation — 
Neglect  to  Strengthen  Bridge — Municipal  Act,  R.S.O.  1914,  eh.  192,  sec. 
460 — Loss  Occasioned  to  Individual  by  being  Obliged  to  Use  another  Way — 
“ Damages”— “ Default” — Remoteness — Cause  of  Action. 

The  plaintiff  sued  the  defendants,  a township  corporation,  for  damages 
alleged  to  have  been  sustained  by  him  owing  to  the  defendants’  breach  of 
duty  in  - neglecting  to  repair  a bridge,  part  of  a highway,  so  as  to  make 
it  sufficiently  strong  to  bear  the  weight  of  his  traction-engine  and  threshing- 
machine.  The  trial  Judge  found  that,  by  reason  of  the  bridge’s  limited 
carrying  power,  the  plaintiff  was  justified  in  refusing  to  cross,  and  that 
he  had  sustained  loss  by  reason  of  going  upon  his  threshing  business  by 
some  other  way: — 

Held,  that  the  l^ss  of  which  the  plaintiff  complained  was  not  “ damages” 
sustained  by  him  by  reason  of  the  “default”  of  the  defendants,  within 
the  meaning  of  sec.  460  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192;  and,  if 
it  were,  the  damages  would  be  too  remote;  and,  therefore,  the  action  was 
not  maintainable. 

Semble,  that  the  enactment  really  covers  only  what  may  be  in  a general  way 
described  as  “accident”  cases. 

Review  of  the  authorities. 

Strang  v.  Township  of  Arran  (1913),  28  O.L.R.  106,  considered  and  dis- 
tinguished. 

Clossop  v.  Heston  and  Isleworth  Local  Board  (1879),  12  Ch.D.  102,  Nash  v. 
Rochford  Rural  District  Council,  [1917]  1 K.B.  384,  and  Winterbottom  v. 
Lord  Derby  (1867),  L.R.  2 Ex.  316,  applied  and  followed. 


Appeal  by  the  defendants  from  the  judgment  of  the  County 
Court  of  the  County  of  York  in  favour  of  the  plaintiff  for  the 
recovery  of  $75  and  costs,  in  an  action  for  damages  for  injury 
to  the  plaintiff’s  business  by  the  neglect  of  the  defendants  to 
repair  a bridge  over  the  Humber  river,  thus  preventing  the  plain- 
tiff from  taking  his  traction-engine  and  threshing-machine  across 
it. 


March  2.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Lennox,  and  Rose,  JJ. 

W.  Proudfoot,  K.C.,  for  the  appellants,  argued  that  the  loss 
complained  of  was  not  sustained  by  reason  of  any  default  of  the 


App.  Div. 
1917 

German 

v. 

City  of 
Ottawa. 

Riddell,  J. 


1917 

March  30. 


188 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div. 
1917 


Dick 

v. 

Township 

of 

Vaughan. 


defendants,  within  the  meaning  of  the  Municipal  Act,  R.S.O. 
1914,  ch.  192,  sec.  460*:  Ormsby  v.  Township  of  Mulmur  (1916), 
36  O.L.R.  566.  And,  in  any  case,  the  damages  were  too  remote. 

G.  S.  Hodgson , for  the  plaintiff,  respondent,  contended  that 
the  findings  that  the  defendants  had  failed  in  their  duty  to  keep 
the  highway  in  repair,  and  that  the  plaintiff  had  sustained  loss 
by  reason  thereof,  were  correct.  He  cited  in  support  of  his 
contention  Strang  v.  Township  of  Arran  (1913),  28  O.L.R.  106; 
Cummings  v.  Town  of  Dundas  (1907),  13  O.L.R.  384;  Noble  v. 
Municipality  of  Turtle  Mountain  (1905),  15  Man.  R.  514;  Hals- 
bury’s  Laws  of  England,  vol.  16,  p.  160. 

Proudfoot,  in  reply,  suggested  that  the  plaintiff’s  remedy 
was  by  indictment,  mandamus,  or  injunction. 


March  30.  Meredith,  C.J.C.P. Although  the  duty,  in 
respect  of  a breach  of  which  this  action  was  brought,  has  been 
imposed  upon  municipalities,  by  statute,  ever  since  the  year 
1850;  and  although  there  have  been,  since  then,  actions  innumer- 
able for  damages  for  injuries  sustained  through  a breach  of  that 
duty;  this  is  the  first  attempt,  of  which  I am  aware,  to  impose 
upon  them  a liability  for  breach  of  such  duty  in  a case  such  as 
this:  a case  which,  if  the  judgment  in  appeal  be  upheld,  will 
establish  a . distinct,  and  great,  enlargement  of  that  which  has 
hitherto  been  deemed,  generally,  to  be  the  limit  of  such  liability; 
and  will  open  a wide  door  for  greater  highway  litigation. 

The  duty  thus  imposed  upon  municipalities  is  the  ancient  one 
of  keeping  highways  in  repair,  a duty  which,  in  England,  com- 
monly fell  upon  the  inhabitants  of  the  parishes,  but  sometimes 
upon  individuals  in  connection  with  their  tenure  of  the  land 
through  which  the  highway  ran,  or  for  other  special  reasons.  But, 
in  addition  to  that  duty,  our  statute  also  imposed  a liability 
to  which,  for  various  reasons,  the  inhabitants  of  parishes  were 
not  subject,  a liability  for  all  damages  sustained  by  any  person 
by  reason  of  a breach  of  such  duty. 

*460. — (1)  Every  highway  and  every  bridge  shall  be  kept  in  repair  by 
the  corporation  the  council  of  which  has  jurisdiction  over  it,  or  upon  which 
the  duty  of  repairing  it  is  imposed  by  this  Act,  and,  in  case  of  default,  the 
corporation  shall  be  liable  for  all  damages  sustained  by  any  person  by  reason 
of  such  default. 
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The  innumerable  actions  to  which  I have  referred  were  all 
actions  for  damages  for  injuries  to  person  or  property  in  a highway 
accident  caused  by  neglect  of  the  duty  to  keep  the  highway  in 
repair.  Such  an  action  has  always  been  held  to  lie  against  such 
a municipality  under  such  highway  legislation. 

Two  attempts,  other  than  this,  are  all  that  I am  aware  of, 
which  have  been  made  to  carry  the  liability  further  than  that. 

The  first  was  made  in  Hislop’s  case — Hislop  v.  Township  of 
McGillivray  (1887-90),  12  O.R.  749,  15  A.R.  687,  17  S.C.R, 
479 — in  which  the  action  was  based  upon  a total  neglect  of  the 
municipality  to  repair  an  original  allowance  for  road  in  front 
of  the  plaintiff’s  land,  a neglect  which  left  him  without  any  means 
of  access  except  to  an  impassable  allowance  for  road.  His  con- 
tention was:  that,  as  by  statute  the  allowance  for  road  was  a 
highway,  and  as  legislation  had  put  upon  the  municipality  the 
duty  to  repair  all  highways,  the  municipality  were  bound  to  keep 
in  repair  that  highway;  and  that,  as  they  had  not  done  so,  and 
as  he  had  sustained  very  special  injury  in  being  cut  off  from  all 
access  to  any  actual  highway,  he  had  a right  of  action.  And  he 
endeavoured  to  strengthen  his  position  by  pointing  to  the  fact 
that  he  had  purchased  his  land  from  the  Province  as  land  depen- 
dent on  the  allowance  for  road  for  a means  of  access  to  it,  just  as 
all  wild  lands  purchased  by  settlers  were  upon  the  allowances 
for  road  upon  which  they  were  situated;  and  contended  that  the 
Legislature  of  the  Province  must  have  intended  that  all  such 
ways  should  be  kept  in  repair  by  the  municipalities:  that  the 
Province  could  not  have  meant  to  take  the  double  benefit  of  the 
price  of  the  land  and  a new  settler  and  leave  him  without  a pass- 
able way  in  and  out  of  his  land  unless  a municipality,  in  its  dis- 
cretion, opened  his  allowance  for  road. 

This  case  was  carried  through  all  the  higher  Courts  of  the 
Province,  and  through  the  Supreme  Court  of  the  Dominion,  but  the 
plaintiff  failed  everywhere  except  with  the  special  jury,  who  had 
a view  of  the  place,  and  the  Judge  at  the  trial:  and  eventually 
it  was  said,  by  one  of  the  Judges,  that  the  main  grounds  upon  which 
the  action  was  brought  and  fought  throughout,  and  which  I 
have  just  mentioned,  were  suggested  but  hardly  argued,  and  indeed 
could  not  well  be  contended  for:  G Wynne:  J.,  in  17  S.C.R.  at 

p.  493.  The  judgment  appears  to  have  been  given  more  than 
six  months  after  the  argument. 
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The  effect  of  Hislop’s  case  is:  that  a land-owner  and  occupier 
has  no  right  of  action  against  a municipality  for  not  repairing 
an  unopened  original  allowance  for  road,  no  matter  how  much 
he  may  suffer  specially  and  directly  by  reason  of  the  want  of 
such  repair. 

One  of  the  learned  Judges  who  expressed  an  opinion  in  that 
case  said  that  the  action  was  entirely  novel  and  a mere  experiment : 
Osier,  J.A.,  in  15  A.R.  at  p.  694;  but  he  had  never  seen,  much 
less  lived  upon,  Hislop’s  farm. 

Another  of  such  Judges  said  this,  which  is  very  pertinent 
to  this  case:  “The  duty  to  repair,  where  it  exists,  and  where- 
it  is  only  the  general  duty  created  by  sec.  531  ” (of  the  Municipal 
Act  of  1883),  “ can  only  be  enforced  by  indictment :”  Patterson, 
J.A.,  in  15  A.R.  at  p.  692. 

Cummings’s  case — Cummings  v.  Town  of  Dundas  (1907),  13 
O.L.R.  384 — is  the  next  of  those  to  which  I have  referred.  The 
action  in  that  case  was  begun  16  years  after  Hislop’s  case  had  been 
finally  decided.  At  the  trial  it  was  dismissed,  but,  upon  an  appeal 
to  a Divisional  Court  of  the  then  High  Court,  composed  of  three 
Judges,  the  judgment  at  the  trial  was  reversed,  and  the  plaintiff 
was  awarded  damages  for  the  special  suffering  he  was  put  to 
because  of  nonrepair  by  the  municipality,  who  were  the  defendants 
in  that  action.  The  report  of  the  case  does  not  shew  how  the 
damages  awarded — $25 — were  made  up,  but  they  were  spoken 
of  as  “special  damage  sustained  by  him  as  owner  of  the  property 
in  question.”  A mandamus  to  repair  was  refused,  it  being  said 
(p.  395)  that  “if  he  suffers  only  as  one  of  the  general  public, 
then  he  has  his  remedy  by  indictment.”  But  damages  had  been 
awarded  him  for  “special  damage.”  It  was,  however,  added 
(p.  395)  that  a mandatory  order  requiring  the  performance  of 
a specific  duty  is  inapplicable  in  the  case  of  a general  duty  to 
repair. 

The  question  whether  the  highway  in  question  in  that  action 
had  been  destroyed  so  as  to  be  unrepairable,  or  not,  was  the 
question  mainly  dealt  with;  and  so  little  was  said,  upon  the 
question  involved  in  this  case,  that  it  cannot  afford  assistance 
in  determining  this  case  here. 

But  it  was  followed,  five  years  after,  by  a similar  case  which 
came  to  and  was  finally  decided  in  this  Court:  Strang’s  case — 
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Strang  v.  Township  of  Arran  (1913),  28  O.L.R.  106;  and  so  it  is  a 
case  binding  upon  us  in  so  far  as  it  decided  any  question  of  law 
necessary  for  the  consideration  of  the  rights  of  the  parties  invol- 
ved in  it;  but  not  binding  upon  us  in  respect  of  any  question  of 
fact  dealt  with  in  it. 

In  that  case  several  plaintiffs  were  awarded  damages  because 
“access”  to  their  properties  was  cut  off  by  the  destruction  of 
a bridge  which  the  municipality  refused  to  rebuild;  one  of  the 
plaintiffs  being  awarded  $5  as  nominal  damages,  though  he  had 
“shewn  no  special  damage.” 

It  is  difficult  for  me  to  understand  how  access,  in  its  legal 
sense,  in  relation  to  land  adjoining  a highway,  can  be  said  to 
be  cut  off  by  the  destruction  of  a bridge  some  distance  from  the 
land.  But  in  that  case  the  damages  were  awarded  for  cutting 
off  access  to  land,  and  for  that  only. 

Nor  can  I understand  how  a failure  to  repair  could  give  any 
right  of  action  in  respect  of  land,  or  the  ownership  of  land;  “all 
damages  sustained  by  any  person  by  reason  of  such  default,” 
are  limited  to  default  in  respect  of  the  duty  to  repair;  and  the 
first  question  is:  to  whom  is  that  duty  owed?  for  they  only  can 
have  any  right  of  action;  and  the  duty  is  manifestly  owed  to  the 
travelling  public  and  to  no  one  else.  Certainly  not  to  the  land- 
owner;  he  is  in  truth  the  person  who  owes  the  duty,  whether 
he  owes  it  ex  relatione  tenures,  or  ex  relatione  clausurce,  as  an  inhabi- 
tant of  a parish,  or  as  a ratepayer  of  a municipality:  so  that  to 
give  a right  of  action  to  the  land-owner  would  be  giving,  or  very 
like  giving,  an  action  to  a person  against  himself.  The  duty 
is  owed  to  all  alike,  whether  resident  within,  or  without,  the 
municipality;  all  who  are  making  any  lawful  use  of  the  highway: 
and  so  the  damages  must  be  such  as  are  sustained  whilst  so  using 
it:  and  that  cannot  be  except  when  upon  the  highway. 

The  case  of  Hubert — Hubert  v.  Township  of  Yarmouth  (1889), 
18  O.R.  458 — was  another  case  of  the  same  character  as  these 
last  two;  and  the  ruling  was  the  opposite  of  that  which  ^prevailed 
in  them;  and  so  it  must  be  taken  to  be  overruled  by  Strang’s 
case,  in  so  far  as  it  dealt  with  the  questions  involved  in  that  case. 

The  result  of  Strang’s  case,  upon  that  question,  is:  that  where 
access  to  land  is  “cut  off”  by  default  in  the  performance,  by  a 
municipality,  of  its  statute-imposed  duty  to  repair  highways 
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in  fact  as  well  as  in  law,  an  action  by  the  owner  of  the  land 
lies  against  the  municipality  for  all  damages  so  sustained  by 
him  within  three  months  of  the  commencement  of  the  action. 

But  in  this  case  no  claim  is  really  made  in  respect  of  access 
to  land;  it  could  not  be  reasonably  made. 

The  right  of  access  from  land  to  and  from  a highway  is  one  of 
immediate  access:  the  right  of  an  owner  or  occupier  to  step  off 
the  land  into  the  way  and  from  the  way  into  the  land.  Obstruction 
of  the  way,  no  matter  how  hampering  it  may  be,  provided  it 
does  not  affect  immediate  access,  gives  no  right  of  action  in 
respect  of  land;  once  on  the  way  unobstructed  the  land-owner 
or  occupier  becomes  merely  one  of  the  public,  with  just  the  same 
right  as,  and  no  more  than,  any  other  one  of  the  public  has, 
even  though  the  other’s  land  might  be  a thousand  miles  away 
or  even  though  he  never  owned  or  occupied  any  land.  The  cases 
of  Beckett  v.  Midland  R.W.  Co.  (1867),  L.R.  3 C.P.  82,  93,  and 
Metropolitan  Board  of  Works  v.  McCarthy  (1874),  L.R.  7 H.L. 
243,  afford  instances  of  land  “ injuriously  affected”  by  interference 
with  access  to  and  from  a highway  so  as  to  entitle  the  land-owner 
or  occupier  to  compensation  in  expropriation  cases.  The  cases 
of  Caledonian  R.W.  Co.  v.  Ogilvy  (1856),  2 Macq.  Sc.  App.  229, 
and  Ricket  v.  Metropolitan  R.W.  Co.  (1867),  L.R.  2 H.L.  175, 
afford  instances  of  such  claims  rejected.  In  the  last-named 
case,  Lord  Cran worth  dealt  with  this  subject  in  these  words 
(p.  198):  “The  injury  must  be  actual  injury  to  the  land  itself, 
as  by  loosening  the  foundation  of  buildings  on  it,  obstructing  its 
light,  or  its  drains,  making  it  inaccessible  by  lowering  or  raising 
the  ground  immediately  in  front  of  it,  or  by  some  such  physical 
deterioration.” 

In  a case  in  which  it  was  said  to  have  been  the  duty  of  the 
defendants,  a Local  Board  of  Health,  to  “provide  drainage  for 
every  house  in  the  district;”  it  was  held  that,  though,  if  it  were 
a case  of  misfeasance,  they  would  have  been  liable  in  damages 
and  to  be  restrained  by  injunction,  yet,  as  it  was  a case  of  non- 
feasance only,  a neglect  to  perform  the  statute-imposed  duty 
to  provide  a satisfactory  and  healthy  system  of  drainage, 
no  action  would  lie  by  an  individual  house-owner  and 
occupier  in  the  district  for  damages  or  an  injunction,  although 
sewage  was  allowed  to  fall  into  a stream  near  his  residence  and 


XXXIX.] 


ONTARIO  LAW  REPORTS. 


193 


so  as  to  create  a nuisance.  And  Lord  Justice  James,  the  presiding 
Judge,  in  discussing  this  question,  said:  “It  is  quite  manifest, 
from  the  form  of  the  claim  and  the  evidence,  that  the  action 
was  not  based  upon  any  act  whatever  done  by  the  defendants. 
It  is  based  entirely  upon  their  alleged  neglect  to  perform  the 
parliamentary  duty  cast  upon  them  as  the  sanitary  authority  of 
a particular  district.  It  is  said  that  this  is  a very  serious  matter 
to  the  plaintiff  and  to  the  public  generally.  It  appears  to  me 
that  if  this  action  could  be  sustained,  it  would  be  a very  serious 
matter  indeed  for  every  ratepayer  in  England  in  any  district 
in  which  there  is  any  local  authority  upon  which  duties  are  cast 
for  the  benefit  of  the  locality.  If  this  action  could  be  maintained, 
I do  not  see  why  it  could  not  in  a similar  manner  be  maintained 
by  every  owner  of  land  in  that  district  who  could  allege  that  if 
there  had  been  a proper  system  of  sewage  his  property  would  be 
very  much  improved.  I do  not  see  why,  if  that  be  so,  every  owner 
of  property  in  London  which  has  not  received  the  benefits  it  ought 
to  have  received  from  a complete  system  of  sewage  carried  out  by 
the  Metropolitan  Board  of  Works  might  not  say,  ‘My  court  or  alley 
is  not  properly  cared  for,’  and  who  might  not  bring  an  action 
against  the  Metropolitan  Board  of  Works  or  any  local  board 
having  duties  in  the  district,  and  why  he  would  not  be  entitled 
to  bring  it  on  the  very  day  the  board  was  constituted  and  the 
duties  cast  upon  it:”  Glossop  v.  Heston  and  Isleworth  Local 
Board  (1879),  12  Ch.D.  102. 

Such  words  as  these  apply  to  this  case,  notwithstanding  that 
here  some  right  of  action  is  given.  The  question:  what  is  the 
nature  and  extent  of  that  action?  is  quite  as  much  affected  by 
such  considerations.  If  ownership  or  occupancy  of  lands,  or 
the  character  of  the  user  or  enjoyment  of  them,  gave  the  right 
of  action,  where  could  the  line  be  drawn?  Why  not  damages  to 
the  person  who  lived  a thousand  miles  away,  and  who  in  his  busi- 
ness sustained  a loss  of  one  dollar  by  once  turning  back  at  the 
bridge  because  of  fear  of  going  over  it,  as  much,  in  principle, 
as  the  owner  of  land  quite  close  to  the  bridge  who  lost  $10  a day 
in  the  same  waj^? 

But  the  plaintiff’s  claim  is  not  made  as  were  the  plaintiffs’ 
claims  in  Strang’s  and  Cummings’s  cases : this  is  in  truth  an  attempt 
to  carry  a municipality’s  liability  still  a step  further. 


App.  Div. 
1917 

Dick 

v. 

Township 

of 

Vaughan. 

Meredith, 

C.J.C.P. 


13—39  O.L.R. 


194 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1917 

Dick 

v. 

Township 

of 

Vaughan. 

Meredith, 

C.J.C.P. 


[VOL. 

The  plaintiff,  like  many  another  farmer,  owns  a threshing- 
machine,  operated  by  a small  steam-engine  on  wheels,  commonly 
called,  and  so  named  in  some  of  the  provincial  statutes,  a “traction- 
engine;”  and  takes  them  after  harvest  to  such  of  his  neighbours, 
over  a more  or  less  extended  district,  as  employ  him  to  do  their 
threshing. 

He  lives  upon  the  highway  of  which  the  bridge  in  question 
forms  part;  and  has  occasion  to  take  his  engine  and  threshing- 
machine  over  the  bridge  once  in  a while. 

Thinking  that  the  bridge  was  not  strong  enough  to  carry  the 
weight  of  the  engine,  he  asked  the  defendants  to  strengthen  it. 
On  the  advice  of  their  engineer,  they  declined  to  do  more  than 
was  done  by  them;  contending  that  it  was  strong  enough;  and 
assuming  any  risk  in  the  plaintiff's  crossing. 

The  plaintiff  refused  to  take  any  risk,  and  went  by  a longer 
way  rather  than  cross  the  bridge. 

The  trial  Judge  has  found  that  the  bridge  was  not  strong  enough, 
or  rather  that,  by  reason  of  its  limited  carrying  power,  the  plaintiff 
was  justified  in  refusing  to  cross;  and  that  the  plaintiff  has  sus- 
tained loss  by  reason  of  going  upon  his  threshing  business  by 
some  other  way. 

The  finding  is,  that  the  defendants  failed  to  perform  their 
duty  to  keep  the  highway  in  repair : and  that  the  plaintiff  sustained 
some  loss  by  reason  thereof,  in  the  way  I have  mentioned. 

Has  the  plaintiff  a right  of  action? 

As  I have  said,  although  the  duty  to  keep  the  highways  in 
repair,  and  the  liability  “in  case  of  default,”  upon  which  this 
action  is  based,  were  imposed  upon  municipalities  67  years  ago, 
this  is  the  first  attempt,  of  which  I am  aware,  in  which  it  has 
been  sought  to  bring  such  a.case  as  this  within  such  liability. 

When  that  obligation  and  that  liability  were  so  first  imposed, 
there  was,  generally  speaking,  no  liability  to  individuals  for 
neglect  of  the  duty  to  repair  highways.  Accidents  happened 
before  that  just  as  now;  but  the  sufferers  had  to  put  up  with 
that  state  of  affairs  and  bear  the  consequences.  But,  for  mis- 
feasance, a wrongdoer  was  always  liable  to  those  so  injured. 
When  the  duty  to  repair  was  put  upon  an  incorporated  body, 
having  power,  within  certain  limits,  to  raise  money  for  its  needs 
by  direct  taxation,  it  was  thought  proper  to  remedy  that  which 
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was  generally  considered  an  injustice  to  the  traveller  upon  a 
highway  and  to  give  him  reasonable  rights  to  compensation  for 
injuries  sustained  through  neglect  to  repair  the  highways.  And, 
ever  since  that,  as  I have  said,  actions  for  compensation,  in  the 
way  of  damages,  for  injuries  arising  out  of  highway  accidents, 
attributed  to  want  of  repair,  have  been  among  the  most  common 
and  frequent  of  all  those  with  which  the  Courts  of  this  Province 
have  had  to  deal:  but  I am  unaware  of  any  attempt  to  extend 
the  liability  beyond  cases  of  that  character  until  Hislop’s  case 
was  brought,  about  35  years  afterwards:  nor  am  I aware  of  any 
extension  of  the  kind  of  case,  in  those  67  years,  except  that  covered 
by  the  cases  of  Cummings  and  Strang. 

In  such  cases  plaintiffs  are  forced  to  rely  altogether  upon 
cases  such  as  Iveson  v.  Moore  (1699),  1 Ld.  Raym.  486,  a case 
of  misfeasance,  and  of  a wrong  done  by  a mere  wrongdoer,  a 
stranger,  against  the  rights  of  those  charged  with  the  repair  of 
the  road,  as  well  as  against  the  rights  of  those  lawfully  using  the 
way,  and  in  some  cases  against  the  rights  of  individuals  apart 
from  their  common  right  to  use  the  public  way.  Manifestly  such 
cases  are  different  from  this  case,  which  is  entirely  one  of  non- 
feasance in  good  faith,  upon  the  advice  of  a competent  engineer, 
and  after  an  exercise  of  the  best  judgment  of  the  council  of  the 
municipality. 

But,  assuming  such  cases  to  be  applicable,  how  does  the  plain- 
tiff bring  himself  within  them? 

In  Iveson7 s case,  Mr.  Justice  Gould,  who  was  one  of  the  two 
Judges  who  held  that  the  plaintiff  could  recover,  spoke  thus  of 
such  a case  as  we  have  now  to  deal  with  (p.  489) : that,  though 
he  agreed  that  an  action  would  not  lie  for  a public  nuisance,  with- 
out special  damage,  for  avoiding  multiplication  of  suits,  and 
therefore  in  this  case  if  the  plaintiff  had  concluded  only  per 
quod  his  carts  or  carriages  could  not  pass,  it  would  not  have 
lain  nor  have  been  maintainable,  yet  he  was  of  opinion,  etc. 

Mr.  Justice  Rokeby,  who  agreed  with  the  Lord  Chief  Justice 
that  in  that  case  the  plaintiff  could  not  recover,  put  it  (p.  492) 
on  the  ground  that,  if  he  could,  upon  his  pleadings  as  they 
were,  a hundred  thousand  more  might. 

All  of  these  cases  have  been  subjected  to  criticism,  and  seemed 
to  be  overruled  in  RickeVs  case:  but  have  been  approvingly  dis- 
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cussed  by  some  Judges  since:  see  McCarthy  v.  Metropolitan  Board 
of  Works  (1872),  L.R.  7 C.P.  508,  L.R.  8 C.P.  191;  as  well  as 
in  the  House  of  Lords. 

But  really  are  they  as  helpful  as  they  are  likely  to  be  mis- 
leading in  a case  such  as  this? 

It  is  obvious  that  the  only  duty  the  defendants  owed  to  the 
plaintiff  was  precisely  the  same  as  they  owed  to  every  one  making 
a lawful  use  of  the  highway,  a duty  to  keep  it  in  repair;  a duty 
owed  as  much  to  the  beggar  on  foot,  or  the  driver  of  a coach 
and  four,  as  to  the  plaintiff:  and  a duty  which  any  one  of  them 
equally  might  have  enforced  by  laying  an  information  against 
the  municipality.  The  size  or  weight  of  the  plaintiffs  waggons 
gave  him  no  special  right  to  enforce  the  duty.  If  the  repair  of 
the  road  ought  to  be  sufficient  to  carry  them  safely,  and  if  it  was 
not,  the  man  on  foot  might  suffer  even  more  than  the  owner  of 
the  traction-engine;  they  might  both  go  through  the  bridge  at 
the  same  time,  and  the  life  of  the  man  was  more  important  than 
that  of  the-  machine ; and  the  man  with  the  coach  and  four  might 
go  down  because  of  the  weakening  of  the  bridge  by  the  heavier 
traffic  over  it,  even  days  before. 

The  duty  was  to  all  alike;  and  the  right  to  go  some  other 
way  was  the  same. 

The  case  is  really  not  different  from  that  which  it  would  have 
been  if  the  bridge  were  down*  and  the  defendants  had  refused 
or  neglected  to  rebuild  it. 

No  one  of  the  public  could  rebuild  it;  nor  could  the  plaintiff, 
or  any  other  one  of  the  public,  repair  or  strengthen  it  as  it  stood: 
see  Campbell  Davys  v.  Lloyd , [1901]  2 Ch.  518.  The  right  is  the 
general  one,  and  the  work  cannot  be  taken  in  hand  by  any  one 
to  fashion  it  according  to  his  own  notions,  under  colour  of  abating 
a nuisance.  So  it  seems  to  me  that  there  is  no  means  by  which 
the  plaintiff  can  acquire  a separate  right  of  action. 

In  truth  what  is  desired  is  not  damages,  but  is  compulsion, 
in  some  form,  upon  the  municipality:  something  that  will  com- 
pel them  to  perform  the  general  duty  to  keep  in  repair  this  part 
of  this  highway.  And  there  is  and  always  has  been  an  efficient 
means  of  effecting  that  purpose — indictment;  a means  which 
affords  to  all  relief  without  favouring  any  one.  If  the  plaintiff 
have  a right  of  action  for  damages  from  day  to  day,  or  autumn 
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to  autumn,  he  should  have,  too,  the  right  to  an  injunction  to 
prevent  multiplicity  of  actions  and  to  give  him  that  which  he 
is  really  seeking — repair  of  the  highway:  but  no  one  suggests 
that  he  can  have  such  relief. 

So,  too,  if  he  have  such  an  action  as  this,  why  has  not  any, 
one  and  every  one  an  action  for  want  of  repair;  the  man  that 
wears  shoes,  because  if  he  go  out  into  the  founderous  way  they 
may  be  ruined,  and  he  is  not  obliged  to  go ’barefoot:  or  the  man 
with  high-spirited  horses  and  highly  polished  carriages,  which 
would  be,  or  might  be,  injured,  whilst  the  farm  cart  and  horse 
might  get  along  well  enough?  The  case  of  Harris  v.  Mobbs  (1878), 
3 Ex.  D.  268,  is  an  instance  of  the  disposition  of  a horse  being  a 
cause  of  a highway  accident  arising  out  of  an  obstruction  to  the 
full  use  of  the  highway:  and  Ogilvy’s  case — Caledonian  R.W.  Co. 
v.  Ogilvy,  2 Macq.  Sc.  App.  229 — is  one  in  which,  by  reason  of 
the  land-owner’s  station  in  life  and  the  proximity  of  his  place 
of  residence,  he  must  have  suffered  much  more  than  his  neigh- 
bours, or  indeed  any  one  else,  by  reason  of  the  railway,  yet  it 
was  held  that  they  were  all  within  the  common  rights  of  the 
public  upon  a highway. 

There  must  be  great  difficulty  in  endeavouring  to  reconcile 
all  the  decisions,  upon  this  subject,  in  misfeasance  cases,  in  any 
quite  logical  manner;  as  well  as  in  logically  proving  that:  if 
injury  from  a highway  accident  caused  by  want  of  repair  give 
a right  of  action  for  special  damages,  losses  occasioned  n avo:  'ng 
such  accidents  are  not  also  special  damages.  But  the  law  does 
not  require  all  its  rulings  to  be  carried  to  all  their  logical  results : 
in  the  interests  of  justice  and  common  sense,  it  has  even  the 
privilege  of  being  more  or  less  illogical. 

Such  cases  as  this  are  not,  in  my  opinion,  to  be  determined 
upon  the  question  whether  the  plaintiff  has  alleged  and  proved 
what  is  known  technically  as  special  damage : but  this  case  is  to  be 
determined  against  the  plaintiff  on  the  grounds:  (1)  that  the 
loss  he  complains  of  is  not  “damages”  sustained  by  him  by  reason 
of  the  “default”  of  the  defendants,  within  the  meaning  of  the 
enactment  in  question:  and  (2),  if  it  were,  the  damages  would 
be  too  remote. 

Some  reasons  I have  given  for  thinking  that  the  enactment 
(sec.  460  of  the  Municipal  Act)  really  covers  only  what  may  be 
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in  a general  way  described  as  accident  cases : and  the  provisions 
of  the  enactment  itself  add  a good  deal  to  those  reasons. 

In  the  first  place,  the  municipality’s  liability  is  confined  (sub- 
sec. (1))  to  damages  sustained , not  “and  losses  occasioned,” 
whilst  here  the  plaintiff’s  true  remedy  is  mandamus  or  injunc- 
tion, to  save  him  from  sustaining  such  damages,  of  which  he  is 
in  fear.  Damages  sustained  by  accident  without  remedy  was 
certainly  the  mischief  that  caused  the  Legislature  to  apply  the 
remedy  which  the  Act  affords,  an  action  for  damages  sustained 
by  reason  of  the  disrepair  of  the  road.  And  I have  already  re- 
ferred to  the  evident  long-continued  impression  that  that  was 
the  scope  of  the  relief  afforded. 

In  the  next  place,  there  is  no  right  to  recover  if  the  action  is 
brought  after  three  months  from  the  time  when  the  damages 
were  sustained  (sub-sec.  (2) ) ; a provision  not  especially  applic- 
able to  a case  such  as,  for  instance,  Strang’s,  in  which  it  was 
said  that  the  injury  was  a continuing  one. 

And,  in  the  next  place,  there  is  the  provision  (sub-sec.  (4) ) 
that  no  action  shall  be  brought  for  any  of  such  damages  unless 
notice  of  the  claim  and  of  the  injury  complained  of  are  given 
within  the  time  and  in  the  manner  provided  for  in  the  enact- 
ment. And,  as  the  words  are,  “nb  action  shall  be  brought  for 
the  recovery  of  the  damages  mentioned  in  sub-section  1,”  how 
can  any  action  under  that  sub-section  be  excluded? 

The  provision  (sub-sec.  (8) ) that  the  municipality  shall  not  be 
liable  to  a person  claiming  damages  unless  he  has  sustained  particu- 
lar loss  or  damage  “ beyond  what  is  suffered  by  him  in  common 
with  all  other  persons  affected  by  the  want  of  repair,”  is  a some- 
what recent  addition  to  the  enactment,  and  was  certainly  not 
intended  to  extend  the  liability  of  the  municipalities  and  cannot 
inferentially  do  so.  It  may,  however,  be  observed  that  the 
draftsman  seems  to  have  observed  that  the  words  “ liability 
for  damages”  might  have  a restricted  meaning,  and  so  added 
the  word  “loss,”  which  nowhere  else  is  used  in  this  enactment. 

So,  too,  the  Legislature,  instead  of  shewing  any  disposition 
to  widen  the  liability  created  in  1850,  has,  from  time  to  time, 
shewn  the  contrary  disposition  in  limiting  in  several  ways  the 
actions  for  injuries  such  as  I have  said  have  commonly  been 
brought. 
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I cannot  think  that  this  legislation  was  ever  intended  to  cover 
such  a case  as  this. 

And  that  the  damages  are  too  remote,  I also  have  no  doubt. 
Is  a jury,  at  the  instance  of  any  one  who  has  sustained  no  direct 
injury  by  reason  of  the  condition  of  the  way,  to  be  at  liberty  to 
measure  the  extent  of  the  repair  that  it  may  deem  should  have 
been  done,  and  then  find  that,  because  the  way  was  not  so  repaired, 
the  plaintiff  would  have  sustained  injury  if  he  had  gone  over: 
and  to  award  to  him,  as  damages,  such  loss  as  he  may  have  sus- 
tained by  not  having  had  the  use  of  it  so  repaired  ? Each  jury 
in  each  case  putting  such  different  measure  of  repair  as  it  sees 
fit,  as  that  which  ought  to  have  been  done. 

If  this  action  be  maintainable,  then,  to  use  the  words  of  Mr. 
Justice  Rokeby,  a hundred  thousand  others  of  the  same  character 
may  be,  though  no  one  seems,  until  the  present  day,  to  have 
discovered  this  mine  of  additional  litigation. 

The  plaintiff  is  not  the  only  owner  of  a traction-engine,  or 
other  equally  heavy  vehicle:  and  any  one  who  pleases  may  own 
and  use  one.  Nor  are  actions  such  as  this  confined  to  traction- 
engine,  or  other  heavy  vehicle,  owners;  special  loss  may  happen 
to  the  four-in-hand,  the  pair,  the  single,  or  the  pony,  owner,  or 
to  the  person  on  foot;  and  whether  it  happens  in  regard  to  a 
bridge  or  to  any  other  part  of  the  highway  can  make  no  difference. 

The  loss,  or  damages,  are  quite  too  uncertain  and  remote 
to  support  a judgment  against  a municipality  under  the  enactment 
in  question. 

Though  cases  decided  in  the  Courts  of  the  United  States  of 
America  are  not  binding  here,  they  are  always  helpful  in  leading 
to  a right  conclusion  in  such  a case  as  this:  and  so  I am  glad  to 
find  that  the  views  I have  expressed  are  in  accord  with  the  law 
there,  as  stated  in  such  a careful  and  comprehensive  legal  pub- 
lication as  the  American  and  English  Encyclopaedia  of  Law, 
2nd  ed.,  vol.  15,  p.  463,  in  these  words:  “ There  is  no  right  of 
action  for  injury  from  defects  in  a highway,  in  persons  who  have 
not  suffered  from  the  defects  in  a manner  different  from  other 
persons  in  the  community,  and  hence  one  cannot  recover  damages 
because  deprived  by  the  defects  of  the  use  of  the  highway.  The 
benefit  of  the  statutes  giving  a right  of  action  for  injuries  caused 
by  defects  in  the  highway  is  generally,  either  expressly  or  by 


App.  Div. 
1917 

Dick 

v. 

Township 

of 

Vaughan., 


Meredith 

C.J.C.P. 


200 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div. 
1917 

Dick 

v. 

Township 

of 

Vaughan. 


Meredith, 

C.J.C.P. 


implication,  limited  to  those  who  were  using  the  highway  for  the 
purpose  of  travel  thereon  when  injured.  It  follows  that  the 
statute  gives  no  right  of  recovery  for  the  loss  of  use  of  the  highway 
through  defects  therein.  Nor  does  it  authorise  a recovery  for 
injuries  caused  directly  to  the  abutting  land  by  the  defective 
condition  of  the  highway.” 

In  the  recent  case  of  Nash  v.  Rockford  Rural  District  Council, 
[1917]  1 K.B.  384,  a Court  of  Appeal  in  England  held  that  a 
nuisance  created  in  a highway  by  highway  authorities  did  not 
create  any  “liability  to  any  proceeding  for  enforcing  any  duty 
or  for  preventing  the  breach  of  any  duty”  until  an  accident 
happened. 

And  in  the  case  of  Winterbottom  v.  Lord  Derby,  L.R.  2 Ex.  316, 
the  full  Court  of  Exchequer  of  England,  in  the  year  1867,  held 
that  delay,  whether  caused  by  being  obliged  to  go  by  another 
way  or  in  removing  an  obstruction  on  a highway,  even  though 
caused  by  misfeasance,  gave  no  cause  of  action. 

We  are  not  precluded  by  Strang’s  case  from  giving  effect  to 
the  opinion  that  the  plaintiff  has  not  shewn  any  good  cause  of 
action:  and,  as  I have  no  doubt  that  he  lias  not  done  so,  I am  in 
favour  of  allowing  the  appeal  and  dismissing  the  action. 


Riddell,  Lennox,  and  Rose,  JJ.,  agreed  in  the  result. 


Appeal  allowed. 
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[CLUTE,  J.] 


1917 


Maple  Leaf  Lumber  Co.  v.  Caldbick  and  Pierce. 


March  31. 


Sheriff — Sale  of  Logs  under  Execution — Seizure — Property  Passing — Neglect 
of  Sheriff  to  Ascertain  Quantity  of  Logs — Breach  of  Duty — Advertisement 
of  Sale  of  Smaller  Quantity  than  actually  Existed — Purchaser — Notice — 
Liability — Measure  of  Damages — Claim  for  Relief  over  against  Sheriff. 

Under  execution  against  the  plaintiff  company,  a sheriff  purported  to  seize 
logs  in  the  woods,  and  advertised  them  for  sale  as  “about  300  logs.”  As  a 
matter  of  fact,  there  were  more  than  4,000  logs  in  the  woods.  In  an  action 
to  set  aside  a sale  of  the  logs  made  by  the  sheriff  to  P.,  his  co-defendant, 
and  for  damages,  it  was  found  that  at  the  time  of  the  sale  the  sheriff  did 
not  know  how  many  logs  there  were  in  the  woods,  but  believed  there  were 
about  300,  and  that  he  took' no  reasonable  care  to  ascertain  the  quantity. 
At  the  sale,  he  stated  that  he  was  selling  whatever  logs  the  plaintiff  company 
had  in  the  woods,  300  more  or  less : — 

Held,  that  there  was  a seizure  of  the  logs  in  the  woods,  and  that  the  property 
passed  by  the  sale;  that  the  sheriff  did  not  exercise  reasonable  care  to 
ascertain  the  quantity  of  logs,  that  his  neglect  was  a breach  of  his  duty  as 
sheriff,  and  he  was  responsible  for  any  damages  which  arose  directly  from 
that  neglect. 

Held,  also,  that  the  defendant  P.,  knowing  the  capacity  in  which  the  sheriff  was 
acting,  and  that  to  sell  4,000  logs  as  “about  300  logs”  would  be  a breach 
of  duty,  and  would  operate  as  a fraud  on  creditors,  was  not  a bond  fide 
purchaser  for  value  without  notice,  and  was  liable  with  the  sheriff  for 
the  damages  which  the  plaintiff  company  and  the  other  plaintiffs,  creditors 
of  the  plaintiff  company,  had  suffered. 

Held,  also,  that  the  measure  of  damages  was  the  difference  between  what  the 
logs  sold  for  and  what  they  would  have  sold  for  if  they  had  been  properly 
advertised. 

Held,  also,  that  the  defendant  P.  was  not  entitled  to  relief  over  against  the 
sheriff. 


Action  against  George  Caldbick,  the  Sheriff  of  the  District 
of  Temiskaming,  and  Charles  Pierce,  the  purchaser  of  logs  at 
a sale  by  the  defendant  Caldbick  under  execution,  to  set  aside 
the  sale  and  for  damages. 

The  defendant  Pierce  served  the  defendant  Caldbick  with 
a third  party  notice;  and  Reamsbottom  and  Edwards,  creditors 
of  the  plaintiffs,  who  had  also  been  made  third  parties,  were, 
upon  their  written  consent  filed,  added,  at  the  trial,  as 
plaintiffs. 


The  action  was  tried  by  Clute,  J.,  without  a jury,  at  Toronto. 
Gideon  Grant  and  P.  E.  F.  Smily,  for  the  original  plaintiffs. 
McGregor  Young,  K.C.,  for  the  added  plaintiffs. 

H.  M.  Mowat,  K.C.,  and  F.  L.  Smiley , for  the  defendant 
Caldbick. 

J.  Y.  Murdoch,  for  the  defendant  Pierce. 
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March  31.  Clute,  J.: — The  plaintiffs  bring  this  action 
against  the  sheriff,  George  Caldbick,  and  Charles  Pierce,  who 
purchased  from  the  sheriff  a certain  quantity  of  logs  at  a sheriffs 
sale.  Pierce,  if  liable,  seeks  to  recover  over  from  the  sheriff  as 
third  party;  and  Reamsbottom  and  Edwards,  creditors  of  the 
plaintiffs,  applied  to  be  added  as  party  plaintiffs,  but  the  Master, 
wrongly,  I think,  added  them  as  third  parties.  A consent  signed 
by  Reamsbottom  and  Edwards  to  become  plaintiffs  was  filed  at 
the  trial,  and  I allowed  the  application  to  add  them  as  co-plain- 
tiffs.  As  creditors,  they  desire  on  behalf  of  themselves  and  other 
creditors  to  set  aside  the  sheriff’s  sale,  or  to  have  it  declared 
that  he  is  liable  in  damages  for  the  sale  of  the  logs  in  the  woods. 

The  main  objection  to  the  sale  is,  that  the  sheriff  advertised, 
in  addition  to  certain  logs  in  the  water,  about  300  logs  in  the 
woods.  As  a matter  of  fact,  there  were  over  4,000  logs  in  the 
woods. 

At  the  sale,  the  sheriff  was  asked  as  to  the  number  of  logs 
in  the  woods.  He  did  not  know  how  many  there  were.  He  had 
made  inquiry  from  a Frenchman  who  was  supposed  to  have  some 
knowledge  of  the  fac  , and  was  informed  that  there  were  about 
300,  and,  without  further  inquiry  or  knowledge  and  without 
going  to  the  woods,  some  4 or  5 miles  distant,  he  advertised  them 
as  about  300.  At  the  sale,  he  was  asked  as  to  the  number  in 
the  woods,  and  he  said  he  was  selling  whatever  the  Maple  Leaf 
Lumber  Company  had  there,  300  more  or  less.  If  there  were 
less,  the  buyer  would  pay  for  300;  if  there  were  more,  he  would 
get  them;  and,  on  this  understanding  by  the  bidders,  the  defend- 
ant Pierce  became  the  purchaser  of  the  logs  in  boom  at  the  mill, 
about  900,  and  the  logs  in  the  woods,  for  $410.  The  sale  was 
subject  to  certain  Government  dues  which  had  not  been  paid, 
amounting  to  $253.44. 

Before  the  sale,  I find,  the  sheriff  did  not  know  how  many 
logs  there  were  in  the  woods,  but  believed  there  were  about  300. 
I further  find  that  he  took  no  reasonable  care  in  ascertaining  the 
quantity,  and  did  not  go  to  the  woods  himself,  nor  send  any  one, 
nor  use  other  means  to  ascertain  the  number  of  logs  and  to  make 
seizure  there. 

The  purchaser,  Pierce,  did  make  inquiry  from  the  neighbours 
as  to  the  number  of  logs?  and  ascertained  that  there  were  supposed 
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to  be  over  3,000,  of  which  1,000  were  of  good  quality  and  2,000 
were  not  so  valuable.  He  did  not,  however,  have  them  counted. 
These  do  not  include  the  900  or  1,000  that  were  in  the  boom  in 
the  bay  near  the  mill.  There  was  also  a certain  amount  of 
lumber. 

The  logs  at  the  mill  were  included  with  the  logs  in  the  woods, 
and  were  sold  as  one  lot.  The  logs  at  the  mill  have  been  sawn 
up  and  sold  by  the  defendant  Pierce,  and  he  realised  from  their 
sale  more  than  sufficient  to  recoup  him  for  what  he  paid  for  the 
whole  lot.  He  afterwards,  in  the  summer,  undertook  to  have 
the  logs  taken  out.  This  was  the  most  expensive  time,  and  he 
says  that  he  expended  some  $4, G0Q  or  $5, 000  in  the  effort.  The 
logs  are  now  lying  in  the  water,  in  the  boom  near  the  mill. 

In  my  opinion,  what  took  place  amounted  to  a seizure  of  the 
logs  in  the  woods:  Gladstone  v.  Padwick  (1871),  L.R.  6 Ex.  203; 
and  I am  further  of  opinion  that  the  property  passed  by  the 
sale:  Halsbury’s  Laws  of  England,  vol.  14,  pp.  54,  55,  56;  17 
Cyc.  1087.  See  Osborne  v.  Kerr  (1859),  17  U.C.R.  134,  141; 
Paterson  v.  Todd  (1865),  24  U.C.R.  296;  Jarvis  v.  Brooke  (1854), 
11  U.C.R.  299;  Ross  v.  Malone  (1884),  7 O.R.  215,  affirmed,  7 
O.R.  397;  McDonald  v.  Cameron  (1867),  13  Gr.  84;  Lee  v.  Howes 
(1870),  30  U.C.R.  292;  Laing  v.  Matthews  (1867),  14  Gr.  36, 
at  p.  39;  McNichol  v.  McPherson  (1907),  15  O.L.R.  393. 

I think  the  sheriff  did  not  exercise  reasonable  care  to  ascertain 
the  quantity  of  logs,  and  that  he  is  responsible  for  any  damages 
which  arose  directly  from  his  neglect:  Wright  v.  Child  (1866), 
L.R.  1 Ex.  358.  I am  also  of  the  opinion  that  in  his  position 
as  sheriff  it  was  his  duty,  in  executing  the* writ  in  his  hands, 
acting  as  an  official,  to  guard  the  interests  of  any  execution  or 
other  creditors  who  might  claim  an  interest  in  the  proceeds  of 
the  sale  under  the  Creditors  Relief  Act;  and  his  obligation  in 
this  respect,  as  compared  with  that  of  an  ordinary  trustee,  is  rather 
a fortiori,  as  stated  by  Mowat,  V.-C.,  in  McDonald  v.  Cameron , 13 
Gr.  at  p.  92;  and  it  was  a breach  of  his  duty  as  such  official  to 
neglect  taking  reasonable  care  in  ascertaining  what  he  was  selling. 
Even  without  the  number  of  logs  or  the  quantity  of  lumber, 
he  could  have  sold  at  so  much  per  thousand  in  the  log  by  measure. 

I am  further  of  opinion  that  the  defendant  Pierce,  knowing 
the  capacity  in  which  the  sheriff  was  acting,  and  that  to  sell 
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4,000  logs  as  “about  300  logs”  would  be  a breach  of  duty,  and 
would  operate  as  a fraud  on  the  other  creditors,  was  not  a bond 
fide  purchaser  for  value  without  notice,  and  that  he  is  liable 
with  the  sheriff  for  the  damages  winch  the  plaintiffs  and  the 
creditors  have  suffered. 

The  evidence  differed  widely  as  to  the  value  of  the  logs  in 
the  bush.  I think  the  measure  of  damages  is  the  difference 
between  what  they  did  sell  for  and  what  they  would  have  sold 
for  if  they  had  been  properly  advertised  and  the  purchaser  had 
knowm  what  he  was  buying. 

The  defendant  Pierce’s  counsel  seemed  to  think  that  50  cents 
a log  wrould  be  a fair  price,  though  his  client  said  that  they  were 
not  worth  more  than  15  to  20  cents  a log.  The  plaintiffs  gave 
some  evidence  that  they  were  worth  $1  a piece  in  the  woods. 
The  evidence  upon  this  point  was  not  satisfactory  on  either  side. 
The  logs  have  not  been  measured,  although  they  might  easily 
have  been  measured  after  they  wTere  brought  out,  to  ascertain 
the  quantity  of  lumber;  which  would  have  been  some  basis  on 
which  to  fix  the  price.  After  the  best  consideration  that  I can  give, 
upon  the  evidence  before  me,  I fix  their  value  at  60  cents  in  the 
w’oods.  If  either  party  is  dissatisfied  with  this  assessment  of 
damages,  there  may  be  a reference  to  the  Local  Judge  having 
jurisdiction  in  that  locality,  at  the  risk  of  costs  to  the  person 
taking  the  reference. 

There  should  be  judgment  against  the  defendants  for  $2,400 — 
being  4,000  logs  at  60  cents  a log  in  the  woods. 

I do  not  think  this  is  a case  where  the  defendant  Pierce  is 
entitled  to  claim  over  against  the  sheriff. 

The  plaintiffs  are  entitled  to  the  costs  of  the  action. 

I make  no  other  order  as  to  costs. 
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Assignments  and  Preferences — Assignment  for  Benefit  of  Creditors — Assignments 
and  Preferences  Act,  R.S.O.  1914 , ch.  134 — Land  of  Insolvents — Sale  by 
Assignee  to  Inspector  of  Insolvent  Estate — Trustee — Sale  Set  aside — Delay 
in  Bringing  Action. 

An  inspector  of  an  insolvent  estate,  appointed  by  the  creditors  under  the 
Assignments  and  Preferences  Act,  R.S.O.  1914,  ch.  134,  is  in  a fiduciary 
position  as  regards  the  disposal  of  the  assets,  and  cannot,  without  the  con- 
sent of  all  persons  interested,  become  the  purchaser  thereof. 

In  re  Canada  Woollen  Mills  Limited  {Long's  Appeal)  (1905),  9 O.L.R.  367, 
applied  and  followed. 

A trustee  purchasing  the  trust  estate  must,  if  the  transaction  is  attacked, 
not  only  shew  that  at  the  date  of  the  purchase  the  fiduciary  relation  was 
at  an  end;  that  he  and  the  cestui  que  trust  were  at  arms’  length;  that  the 
transaction  was  fair;  that  he  gave  full  value;  that  he  had  completely  shaken 
off  and  divested  himself  of  the  character  of  trustee;  and  that  there  was  no 
concealment;  but  he  must  also  affirmatively  establish  that  he  fully  and 
fairly  disclosed  every  fact  and  circumstance  within  his  knowledge  which 
would  or  might  affect  the  action  of  his  cestui  que  trust. 

Review  of  the  authorities. 

Delay  in  bringing  an  action  should  not  work  a forfeiture  of  a plaintiff’s 
rights,  so  long  as  the  parties  can  be  restored  to  their  former  positions, 
or  justice  can  still  be  done;  and  particularly  if  the  action  is  founded  upon 
a breach  of  trust. 

Charter  v.  Trevelyan  (1844),  11  Cl.  & F.  714,  followed. 

A conveyance  of  land  upon  which  a brick-making  industry  was  carried  on, 
made  by  the  assignee  for  the  benefit  of  creditors  of  the  owners  of  the  land, 
in  1902,  to  the  defendant,  who  had  a mortgage  upon  the  land,  and  was 
appointed  one  of  the  inspectors  of  the  estate,  was  found,  in  an  action 
brought  in  1914  by  another  creditor,  on  behalf  of  herself  and  all  creditors 
of  the  owners,  to  have  been  made  at  a price  much  below  the  true  value  at 
the  time  of  the  conveyance,  and  in  circumstances  *which,  according  to  the 
rules  set  forth  above,  warranted  the  Court  in  setting  it  aside. 

(fiL#  \r  - Oqn)  m t>> 

Action  by  Isabella  Taylor,  as  a creditor  of  Taylor  Brothers, 
suing  on  behalf  of  herself  and  all  creditors,  and  as  devisee,  legatee, 
and  executrix  under  the  will  of  George  Taylor,  to  set  aside  a con- 
veyance, dated  the  10th  February,  1902,  of  114  acres  of  land, 
made  by  the  defendant  Clarkson,  assignee  for  the  benefit  of  the 
creditors  of  Taylor  Brothers,  under  a general  assignment  dated 
the  14ch  June,  1901,  to  the  defendant  Robert  Davies,  who  died 
during  the  progress  of  the  trial  of  the  action.  The  action  was 
revived  in  the  name  of  his  personal  representatives  as  defendants. 
He  held  a mortgage  upon  the  land  at  the  time  of  the  sale  to  him, 
and  had  been  appointed  an  inspector  of  the  insolvent  estate  of 
Taylor  Brothers.  The  sale-price  was  $45,000.  The  action  was 
commenced  on  the  21st  July,  1914. 
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The  action  was  tried  without  a jury  at  Toronto. 

Wallace  Nesbitt,  K.C.,  M.  K.  Cowan,  K.C.,  and  Christopher  C. 
Robinson,  for  the  plaintiff. 

I.  F.  Hellmuth,  K.C.,  and  M.  H.  Ludwig,  K.C.,  for  the  de- 
fendant Davies  and  the  defendants  by  revivor. 

W.  N.  Tilley,  K.C.,  and  R.  H.  Parmenter,  for  the  defendant 
Clarkson. 

March  31.  Lennox,  J. : — William  Taylor,  George  Taylor,  and 
John  Taylor  carried  on  business  in  partnership  at  the  Don,  upon 
property  adjoining  the  eastern  limit  of  the  city  of  Toronto,  under 
the  firm  name  of  Taylor  Brothers,  and  made  an  assignment  under 
the  provisions  of  the  Act  respecting  Assignments  and  Preferences 
by  Insolvent  Persons,  R.S.O.  1897,  ch.  147,  of  the  estate  and 
effects  of  the  firm  and  the  separate  estate  and  effects  of  William 
and  George  Taylor  to  the  defendant  E.  R.  C.  Clarkson  in  trust 
for  the  benefit  of  their  creditors  and  in  trust  as  to  the  surplus, 
if  any,  for  themselves,  on  the  14th  day  of  June,  1901. 

The  chief  business  of  the  firm  was  the  manufacture  and  sale 
of  brick.  This  was  upon  the  144  acres  of  land  in  question  in 
this  action,  and  upon  it  was  also  a paper-mill,  which  had  been 
injured  by  fire  and  was  in  need  of  repair.  They  had  also  a paper- 
mill  in  operation  upon  an  adjoining  350-acre  plot  of  land.  They 
carried  on  farming  operations  in  a limited  way  as  well.  About 
40  acres  of  the  144  is  spoken  of  as  the  brick-yard,  one-half  of  this 
being  occupied  for  the  plant  and  manufacturing  purposes,  and 
the  other  half  being  the  land  set  aside  for  the  supply  of  material; 
but  available  brick-material  was  not  limited  to  this  area.  There 
was  a mortgage  on  the  144  acres  executed  by  the  Taylors  and 
the  wives  of  such  of  them  as  were  married,  to  the  defendant 
Robert  Davies  in  November,  1894,  for  $73,362.78,  and  it  is  said 
that  there  was  owing  upon  this  mortgage,  at  the  time  of  the 
assignment,  about  $100,000. 

The  Taylors  had  a number  of  other  parcels  of  real  property, 
which  vested  in  the  assignee.  I think  nearly  all  of  them  were 
mortgaged,  and,  it  is  said,  many  of  them  to  about  their  full  value. 

The  Taylors  had  originally  been  engaged  in  the  manufacture 
of  paper  and  in  farming.  About  1891,  they  branched  out  into 
making  brick,  and  had  the  brick  plant  in  operation  within  a year 
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or  so.  At  the  beginning  they  had  no  experience  in  this  business, 
except  that  they  had  made  a few  mud  brick,  but  they  went  into 
this  enterprise  on  an  extensive  scale  and  added  to  their  brick- 
plant  from  time  to  time  and  gradually  gained  experience,  but  of 
course  upon  the  usual  terms.  Before  1901,  brick-making  had 
become  their  chief  business,  and  they  had  built  up  a very  exten- 
sive plant,  and  in  the  favourable  years  did  a very  large  trade. 

George  Taylor’s  attention  was  confined  to  farming,  he  was 
not  in  any  sense  a business  man ; William  looked  after  the  building- 
up  of  the  plant  and  practical  and  mechanical  operations;  John 
Taylor  had  the  entire  financial  management  and  control  of  the 
external  affairs  of  the  business,  until  his  health  gave  way  and 
he  had  to  drop  it  all,  about  three  years  and  a half  before  the 
assignment.  From  that  time  on,  the  whole  management  and 
direction  fell  upon  William  Taylor.  John  Taylor  died  in  August, 
1903;  George  Taylor,  on  the  12th  August,  1913.  By  his  will  he 
left  all  his  estate,  real  and  personal,  and  whether  in  possession 
or  expectancy,  to  the  plaintiff,  Isabella  Taylor,  and  appointed 
her  his  executrix.  She  is  the  wife  of  William  Taylor.  The  action 
is  brought  by  her  as  a creditor  of  Taylor  Brothers  and  as  such 
devisee,  legatee,  and  executrix.  She  sues  in  her  own  right  and 
on  behalf  of  other  creditors  of  Taylor  Brothers.  Mr.  Cowan 
stated  that  he  also  appeared  on  behalf  of  a number  of  creditors. 
The  first  meeting  of  the  creditors  was  holden  in  the  assignee’s 
office  on  the  5th  July,  1901.  A statement  of  the  affairs  of  the 
insolvents  was  read.  This  included  a valuation  of  the  property 
in  question  by  the  assignee  at  $35,000.  It  is  recorded  in  the 
minutes  of  this  meeting  that:  “On  motion  of  J.  A.  Worrell,  K.C., 
it  was  resolved  that  Messrs.  E.  J.  W.  Owens,  David  Smith,  Robert 
Davies,  Frank  Denton,  K.C.,  J.  A.  Worrell,  K.C.,  and  Carrington 
Smith,  be  appointed  inspectors  of  the  estate,  with  power,  in  con- 
junction with  the  assignee  to  realise  upon  the  assets  to  the  best 
advantage.  The  meeting  adjourned  sine  die.  A meeting  of  the 
inspectors  was  immediately  afterwards  held,  when  it  was  decided 
as  follows.  . . . That  the  real  estate  be  offered  for  sale  by 

public  auction,  the  assignee  to  procure  valuations  of  the  same, 
excepting  the  brick-yard  and  the  property  covered  by  the  mort- 
gage held  by  Mr.  Worrell  as  trustee.  The  conditions  of  sale  of 
the  last  two  parcels  to  provide  that  the  purchaser  buys  the 
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property  subject  to  incumbrances  and  to  the  lease  of  the  brick- 
yard to  Mr.  Davies  for  sufficient  time  to  enabler  him  to  make 
all  bricks  contracted  for  by  him  up  to  the  day  of  sale.”  The 
meeting  of  creditors  was  not  properly  called,  the  provisions  of 
R.S.O.  1897,  ch.  147,  sec.  17,  not  being  complied  with.  The  notice 
said  to  have  been  published  for  compliance  with  the  Act  was 
useless,  in  that  it  did  not  appear  until  after  the  date  of  the  adjourned 
meeting,  and  pernicious  in  that  it  provided  for  a further  notice, 
which  was  never  published.  The  lease  referred  to  is  dated  the 
25th  June,  1901,  but  it  was  arranged  for,  and  Davies  .took  over 
the  plant  and  equipment  at  once,  immediately  after  the  assign- 
ment. The  brick-making  plant  was  not  closed  down  at  all, 
or,  if  it  was,  not  for  more  than  a day.  This  lease  prepared  by 
the  assignee  contained  the  recital  that  the  mortgage  exceeded 
the  value  of  the  property.  I am  at  a loss  to  find  a good  reason 
for  this.  Davies  was  a brother-in-law  to  the  Taylors,  his 
wife  being  their  sister.  Davies  filed  what  purported  to  be 
proof  of  his  claim  under  the  mortgage  referred  to,  on  the  21st 
June,  1901,  and,  calculating  the  interest  at  5J/£  per  cent.,  with 
half-yearly  rests,  claimed  a total  sum  owing  upon  the  mortgage 
of  $100,164.64.  Assuming  that  the  method  adopted  is  correct, 
there  appears  to  be  an  over-claim  of  a considerable  sum,  but  this 
may  not  be  a matter  of  importance.  Davies  was  paid  for  a fire- 
loss  something  over  $1,900,  but  there  is  nothing  to  shew  me  the 
date  of  the  fire  or  payment.  Mr.  Davies  did  not  then  or  there- 
after, as  required  by  sec.  20  (4)  of  the  Act,  put  a specified  value 
upon  his  security,  nor  did  the  assignee  at  any  time  take  the 
proceedings  to  compel  him  to  do  so,  provided  by  secs.  20  and  21. 

The  plaintiff  asks  to  have  a deed  dated  the  10th  February, 
1902,  of  the  144  acres  referred  to,  from  the  assignee  to  Mr.  Davies, 
one  of  the  inspectors  appointed  as  above  mentioned,  set  aside, 
alleging  various  grounds.  Davies  died  after  the  trial  and  before 
argument,  and  the  action  has  been  properly  revived.  He  and  his 
personal  representatives  have  been  continually  in  possession, 
claiming  under  this  deed,  since  the  15th  September,  1902.  The 
Statute  of  Limitations  is  pleaded.  There  are  a lot  of  subsidiary 
considerations,  of  course,  but  the  outstanding  questions  to  be 
determined  are : — 

1.  Was  the  deed  voidable  (a)  by  reason  of  the  failure  of  the 
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assignee  to  comply  with  the  provisions  of  the  statute  as  to  adver- 
tising, or  (b)  failure  to  obtain  “the  direction  of  the  creditors  in 
reference  to  the  disposal  of  the  estate,”  or  (c)  to  compel  the 
mortgagee  and  inspector,  Davies,  to  value  his  security  in  his 
proof  of  claim,  (d)  or  by  reason  of  the  fiduciary  character  of  Mr. 
Davies  as  an  inspector  of  the  estate,  or  (e)  by  reason  of  the  failure 
of  the  assignee  to  follow  the  instructions  of  the  inspectors  ex- 
pressed by  resolution  at  their  first  meeting,  or  (f)  the  failure  of 
the  assignee  and  Davies  to  disclose  to  the  creditors,  at  their  second 
and  final  meeting,  matter  which  it  was  their  duty  to  disclose  and 
necessary  to  enable  the  creditors  to  judge  of  the  situation? 

2.  Assuming  that  the  deed  was  voidable  for  any  of  these 
causes  or  for  any  cause,  is  the  plaintiff  barred  by  reason  of  the 
Statute  of  Limitations,  or,  aside  from  the  statute,  should  relief 
be  denied  by  reason  of  lapse  of  time  and  consequent  inability  to 
do  justice  between  the  parties  by  reason  of  changed  conditions 
or  for  other  causes? 

It  will  be  convenient  now  to  refer  to  the  principal  events, 
affecting  the  issues,  in  their  order,  subsequent  to  the  5th  Jufy, 

1901. 

There  was  a meeting  of  inspectors  on  the  9th  July.  The  only 
matter  to  refer  to  is,  that  “Mr.  Owens  was  requested  to  report 
whether  Mr.  Davies’  mortgage  covered  all  the  chattels  in  the 
brick-yard  and  as  to  his  right  to  distrain  for  arrears  of  interest.” 
On  that  day,  Mr.  Clarkson  handed  Mr.  Davies  the  stock-sheet 
of  chattels  in  the  brick-yard,  and  took  a receipt,  Davies  under- 
taking to  return  the  stock-sheet  on  demand.  On  the  16th  July, 
John  Taylor,  by  his  attorney  Lizzie  Taylor,  executed  a deed  of 
the  144  acres,  and  Lizzie  Taylor  joined  therein,  in  her  own  right 
also,  to  bar  her  dower.  On  the  same  day,  the  assignee  procured 
a release  of  the  dower-rights  of  the  plaintiff,  Isabella  Taylor, 
in  the  same  land.  On  the  25th  July,  the  plaintiff  filed  proof 
of  her  claim.  On  the  12th  August,  Stewart  and  Galley,  on  in- 
structions of  the  assignee,  examined  the  property  included  in 
Davies’  mortgage,  being  the  property  in  question  in  this  action, 
and  reported  to  the  assignee  as  follows:  “Re  Taylor  Brothers 
estate.  We  have  this  day  carefully  examined  and  valued  the 
assets  (?)  of  the  estate  as  directed  by  you.  Our  valuation  only 
includes  the  land,  buildings,  and  machinery  found  on  the  property 


Lennox,  J. 


1917 


Taylor 

v. 

Davies. 


14 — 39  o.l.r. 


210 


ONTARIO  LAW  REPORTS. 


Lennox,  J. 

1917 

Taylor 

v. 

Davies. 


[VOL. 


described  on  the  plan  attached  herewith.  We  place  $45,000  as 
the  value  of  the  property.”  At  the  time  of  giving  Stewart  and 
Galley  instructions  to  make  the  valuation,  the  assignee  handed 
them  his  own  valuation,  at  $35,000,  of  this  part  of  the  property. 
The  delivery  of  the  assignee’s  valuation  to  these  men  was  not 
calculated  to  secure  an  independent  and  reliable  valuation.  It 
was  simply  valued  as  so  much  land  and  machinery.  Mr.  Stewart, 
although  in  Court,  was  not  called  to  explain  how  he  reached  his 
conclusions. 

There  was  a meeting  of  inspectors  on  the  30th  September. 
There  were  present,  Mr.  Noel  Marshall,  Mr.  Worrell,  Mr.  Car- 
rington Smith,  and  Mr.  D.  W.  Smith.  I cannot  find  that  there 
was  anything  done  affecting  the  questions  in  this  action,  unless 
it  be  the  statement  that  valuations  of  the  different  properties  were 
considered.  It  is  also  said  that  “the  assignee  went  over  draft 
advertisements  of  sale  of  properties,”  but  I think  this  all  relates 
to  properties  that  were  subsequently  offered  for  sale.  I infer 
that  the  valuations  spoken  of  were  the  valuations  authorised 
by  the  inspectors  on  the  5th  July.  I can  find  no  ground  for  the 
suggestion  that  Mr.  Marshall  was  an  inspector.  There  had  been 
no  meeting  of  creditors  after  the  5th  July,  and  hence  there  could 
be  no  appointment.  Mr.  Marshall,  of  all  others,  would  know, 
and,  although  a resident  of  Toronto,  was  not  called  as  a witness. 
Without  him  there  was  not  a quorum. 

There  was  a meeting  of  inspectors  on  the  7th  October,  attended 
only  by  the  assignee,  Mr.  Smith,  and  Mr.  Denton.  It  does  not 
touch  anything  involved  in  this  action,  nor  does  the  meeting  of 
the  25th  October.  There  is  nothing  more  in  1901. 

The  next  thing  in  the  order  of  events  is  the  deed  of  the  144 
acres,  including  the  brick-yard  and  plant,  from  the  assignee — 
for  he  is  the  only  grantor — to  Mr.  Davies.  The  deed  may  have 
been  drawn  up  even  earlier,  but  at  all  events  it  is  dated  the 
10th  February,  1902.  Whether  it  was  executed  then,  in  so  far  as 
to  be  ready  for  delivery  at  that  time,  is  not  quite  clear,  but  I 
think  not.  At  all  events  it  was  not  as  a matter  of  fact  delivered 
until  the  15th  September.  How  it  came  to  be  under  way  in 
February,  or  how  this  condition  of  things  was  brought  about, 
does  not  appear.  There  had  been  no  meeting  of  creditors  sub- 
sequent to  the  5th  July,  1901.  As  I have  said,  Mr.  Davies  had 
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not  valued  his  security,  and  a deed  to  Davies  had  not  even  been 
considered  by  the  inspectors.  The  last  word  from  the  inspectors 
was  on  the  5th  July,  1901;  and  at  that  time,  and  with  the  concur- 
rence of  Mr.  Davies,  the  property  was  to  be  sold  subject  to  the 
mortgage. 

On  the  12th  March,  Mr.  Davies’  solicitors  wrote  the  assignee, 
the  concluding  paragraph  of  the  letter  being  as  follows:  “If  Mr. 
Clarkson  has  returned,  we  hope  you  will  bring  to  his  notice  the 
deed  from  himself  to  Robert  Davies  of  the  brick-yard  property, 
as  we  are  anxious  to  complete  the  title.” 

The  inspectors  met  again  on  the  22nd  April,  1902,  and  “on 
motion  of  Mr.  Worrell  it  was  agreed  to  accept  the  valuation  of 
$45,000  for  the  brick-yard  and  plant,  covered  by  mortgage  to 
Mr.  Robert  Davies  for  $100,000.  Mr.  Davies  was  to  rank  on 
the  estate  for  the  balance  of  the  claim,  and  the  release  of  the  equity 
of  redemption  was  given  to  Mr.  Worrell  to  pass  upon.  It  was 
also  agreed  to  accept  the  valuation  of  $35,000  for  the  Don  property 
held  by  Mr.  Worrell  in  trust,  the  mortgage  covering  the  home- 
stead, 350  acres,  and  the  paper-mill.”  The  inspectors  at  this 
meeting  were  Davies,  Denton,  Worrell,  and  the  two  Smiths. 
Leaving  Mr.  Davies  and  Mr.  Worrell  out,  there  were  three  inspec- 
tors. This  is  the  first  and  last  recorded  reference  to  the  Stewart 
and  Galley  valuation.  Mr.  Worrell,  without  of  course  pretending 
that  he  could  speak  from  memory,  volunteered  an  explanation 
as  to  why  he  probably  moved  this  resolution — I presume  having 
in  mind  that  it  might  be  argued  that  he  was  remotely  interested 
in  it  as  trustee  of  the  other  mortgage.  He  also,  as  a matter  of 
fact,  moved  the  resolution  of  the  creditors  on  the  18th  June, 
1902.  But,  leaving  out  of  sight  the  legal  effect,  if  any,  which 
is  another  matter,  there  is,  to  my  mind,  no  ground  for  comment, 
nor  were  these  circumstances  referred  to  in  the  argument.  I am 
quite  sure  that  any  one  who  knows  Mr.  Worrell  would  not  believe 
that  he  would  be  guilty  of  bad  faith  or  knowingly  disregard  the 
duties  imposed  upon  him  by  the  creditors. 

Without  loss  of  time,  to  wit,  on  the  23rd  April,  Davies’  solici- 
tors wrote  the  assignee  as  follows:  “Re  Taylor  estate.  Some  time 
ago  we  prepared  all  the  papers  necessary  to  vest  the  Don  Valley 
Brick  Works  in  Mr.  Robert  Davies,  and  we  understood  that  the 
papers  had  all  been  executed  and  were  being  held  by  you  for  the 
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purpose  of  making  some  adjustments  with  Mr.  Davies.  Mr. 
Davies  has  asked  us  several  times  in  reference  to  the  title,  and  we 
would  like  to  be  in  a position  to  tell  him  that  everything  has  been 
attended  to.  If  you  have  not  yet  made  the  adjustments  with 
Mr.  Davies,  and  would  let  us  know  what  you  desire  in  the  matter, 
we  will  try  to  have  it  settled.”' 

The  exact  date  is  not  stated,  but  at  about  this  time,  the  spring 
of  1902,  Mr.  Davies,  apparently  dealing  with  the  property  as 
his  own,  proposed  to  make  a lease  of  the  old  paper-mill  portion 
to  William  Taylor,  in  order,  it  is  said,  to  induce  Taylor  to  abandon 
a partnership  undertaking  for  the  manufacture  of  brick  in  the 
same  neighbourhood.  I have  reached  no  definite  conclusion 
as  to  the  purpose  of  this  offer. 

On  the  24th  April  Mr.  Davies  wrote  the  assignee  as  follows: 
“ Pursuant  to  the  arrangement  made  wfith  you,  I beg  to  notify 
you  that,  in  consideration  of  your  having  given  me  a quit-claim 
deed  of  the  property  comprised  in  the  Don  Valley  Brick  Works, 
I have  agreed  to  waive  my  right  to  rank  on  the  above  estate  for 
$45,000  of  the  claim  of  $100,000  proved  by  me  in  respect  of  the 
mortgage  which  I hold  from  Taylor  Bros.  The  sum  of  $45,000 
is  the  valuation  which  has  been  made  of  the  said  property.” 

The  evidence  of  Mr.  Burgess,  Mr.  Davies’  superintendent, 
should  be  referred  to  at  this  point.  He  says  that  in  1901  they 
constructed  an  expensive  yard  railway  system,  laying  thirty- 
pound  rails,  and  removed  the  old  ones,  and  tore  down  kilns  to 
make  room  for  improvements,  and  built  other  kilns.  In  the 
winter  of  1901,  they  put  in  a boiler,  two  onamel  kilns,  and  two  very 
large  down-draft  kilns,  and  in  the  spring  of  1902  installed  a new 
wire-cut  machine,  a Simpson  drying-press,  etc.,  etc. 

On  the  30th  April,  1902,  Mr.  Worrell  wrote  the  assignee  in 
part  as  follows:  “Re  Davies.  I have  examined  the  enclosed 
deed.  It  is  somewhat  different  in  form  from  that  usually  given 
by  an  assignee.  My  only  doubt  about  the  matter  is  whether 
you  have  any  right  to  make  this  conveyance  without  the  authority 
of  the  creditors.  You  will  notice  that  the  resolution  appointing 
the  inspectors  merely  gives  them  power  in  conjunction  with  the 
assignee,  Ho  realise  upon  the  assets  to  the  best  advantage.’  . . . 
It  appears  to  me  that  some  difficulties  might  arise  from  this  form, 
and  that  it  would  be  better  to  follow  out  the  procedure  of  the 
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Act,  and  if  necessary  have  (what  I have  no  doubt  could  easily 
be  obtained)  confirmation  by  the  creditors.  It  is  a pretty  large 
transaction,  and  it  seems  to  me  that  it  would  be  quite  worth  while 
to  be  careful  about  it.” 

The  difference  between  this  deed  and  the  one  given  to  Mr. 
Worrell  is  very  marked. 

On  the  16th  June,  the  assignee  wrote  Henderson  & Small  in 
part  as  follows:  “Re  Taylor  Bros.  The  printed  statement  of 
affairs  enclosed  shews  the  secured  claims.  With  regard  to  the 
claim  of  Robert  Davies,  the  brick-yard  property  held  by  him 
as  security  was  valued  at  $45,000  by  F.  J.  Stewart  and  Edward 
Galley,  and  the  meeting  will  be  asked  to  confirm  the  valuation 
and  authorise  the  conveyance  of  the  property  to  Mr.  Davies, 
on  his  deducting  $45,000  from  the  amount  of  his  claim.  All  the 
above  matters  have  been  discussed  at  several  meetings  of  inspec- 
tors, and  the  meeting  called  for  the  18th  inst.  is  largely  formal, 
as  Mr.  Worrell  did  not  consider  the  inspectors  had  sufficient 
power  to  deal  with  these  questions,  without  calling  another  meet- 
ing of  the  creditors,  and  getting  their  authority.” 

Mr.  Small  had  received  a notice  of  a meeting  of  creditors, 
did  not  understand  it,  and  wrote  inquiring.  This. is  how  he  refers 
to  the  matter  in  his  evidence,  after  examining  the  entries  in  his 
docket : — 

“Q.  You  say  that  you  first  got  a notice  about  some  meeting, 
and  apparently  from  the  notice  you  didn’t  understand  what 
the  meeting  was  about?  A.  No,  I think  the  notice-  had  no  par- 
ticulars. 

“Q.  The  notice  had  no  particulars?  A.  Few  or  no  particulars. 

“Q.  Nothing  at  least  to  enable  you  as  a lawyer  living  on  the 
spot  to  judge  what  the  meeting  was  about?  I would  judge 
from  the  entries  that  is  so. 

“Q.  There  is  apparently  no  doubt  of  that?  A.  I should  not 
think  so.” 

This  is  all  the  evidence  there  was  at  the  trial  as  to  the  character 
of  the  notice  calling  the  meeting.  The  assignee’s  letter  of  the  16th 
June  shews  that  the  meeting  was  regarded  as  a mere  formality. 

On  the  18th  June,  some  of  the  creditors  met.  There  is  no 
record  of  this  meeting.  Mr.  Small  says  of  it:  “Well,  to  the  best 
of  my  recollection,  it  was  a small  meeting.  ...  I don’t 
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think  there  were  more  than  half  a dozen  there.  ...  I think 
Mr.  Worrell,  Mr.  Davies,  and  Mr.  Clarkson  were  there.  Those 
are  the  only  ones  I recall.  I may  be  wrong.  I wouldn't  like  to 
confine  myself  to  any  number."  The  exact  number  is  not 
important,  but  what  Mr.  Worrell  says  as  to  what  was  done  is. 
Mr.  Worrell's  evidence  as  to  this  is: — 

“Q.  Can  you  fix  approximately  the  number?  A.  Oh,  I should 
not  like  to,  it  is  so  long  ago. 

“Q.  Will  you  give  yourself  a range?  A.  No;  I have  a recol- 
lection of  Mr.  Clarkson's  room  and  a certain  number  of  people 
sitting  around.  Probably  a dozen  or  so  people  were  there. 
I wouldn't  like  to  confine  myself  to  any  number.”  As  to  what 
was  done  at  the  meeting,  the  only  evidence  is  contained  in  the 
following  two  questions  and  answers: — 

“Q.  What  took  place  at  that  meeting  of  which  we  have 
not  the  minutes?  A.  (Mr.  Worrell)  Mr.  Clarkson  submitted 
the  matter  to  the  meeting.  He  told  them  why  they  were 
called  together.  And  I think,  if  I remember  rightly,  I have  a 
recollection  of  drawing  a resolution  then  and  submitting  it  or 
giving  it  to  Mr.  Clarkson  to  submit,  and  it  was  submitted  and 
carried. 

“Q.  What  was  the  resolution?  A.  Well,  the  purport  was 
approving  of  these  transfers  to  Mr.  Davies  and  the  other  parties. ’’ 
Mr.  Worrell  was  a mortgagee  in  trust;  and,  evidently  in  pur- 
suance of  the  latter  pare  of  the  resolution  just  set  out,  a conveyance 
was  made  to  him  of  the  lands  he  was  interested  in;  the  deed  is 
date  “June” — the  day  of  the  month  is  not  mentioned.  It  is 
to  be  kept  in  mind  that  the  deed  to  Mr.  Worrell  is  not  attacked; 
and,  aside  from  this,  the  situation  has  been  irrevocably  altered 
by  partition,  sales,  &c.  It  is  a distinctly  different  transaction. 
Mr.  Worrell  had  put  a value  upon  his  security,  in  accordance 
with  the  statute;  and  the  circumstance  that  the  creditors  and 
inspectors  had  decided  not  to  take  over  the  property,  and  had 
authorised  the  conveyance,  is  recited.  The  inspectors  appointed 
at  the  first  meeting  of  the  creditors,  including  Mr.  Davies,  are 
parties  to  and  executed  the  conveyance.  But  the  parties  to 
this  deed  and  the  dates  upon  which  they  severally  executed  it 
are  material  to  the  questions  I have  to  determine.  Clarkson, 
Worrell,  Davies,  Denton,  and  C.  C.  Smith  executed  this  deed 
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on  or  before  the  26th  June,  1902,  for  the  affidavit  proving  their 
execution  was  made  on  that  day.  David  Smith  executed  it 
on  or  before  the  15th  July,  1902,  and  it  is  practically  conclusive 
that  it  had  not  been  executed  by  Davies  up  to  that  time,  as 
Fred  W.  Spry,  who  on  that  day  swears  to  execution  by  Smith, 
is  also  the  witness  to  the  execution  by  Davies.  If  Davies  had 
executed  the  deed  before  the  affidavit  was  sworn,  his  name  would 
almost  inevitably  have  been  included.  Instead,  there  is  an 
additional  affidavit  as  to  his  execution.  See  attestation  clause  as 
well.  I therefore  infer  that  Mr.  Davies  executed  this  deed  as 
an  inspector  between  the  15th  and  23rd  July,  1902.  Reverting 
to  the  chronological  order  again:  on  the  30th  June,  1902,  the 
assignee  forwarded  a resignation,  and,  referring  to  it,  wrote 
Mr.  Davies,  saying,  “ Kindly  sign  the  enclosed  memo,  and  return 
to  me  and  oblige,”  On  the  same  day,  the  assignee  wrote  Mr. 
Worrell  to  return  the  Davies  deed.  On  the  3rd  July,  Mr.  Davies 
complied  with  the  assignee’s  request  and  wrote  him  saying: 
“Re  Taylor  estate.  As  requested  in  your  favour  of  the  30th  ult., 
I have  duly  signed  and  beg  to  return  herewith  my  resignation 
as  inspector  of  the  above  estate.” 

The  deed  was  not  sent  to  Mr.  Davies’  solicitors  until  the 
15th  September,  but  the  impeached  transaction,  so  far  as  the 
creditors  were  concerned,  was  consummated  on  the  18th  June, 
and  without  explanation  or  disclosure  by  the  purchasing  trustee. 

If  I rightly  understood  counsel  for  the  plaintiff,  Mr.  Clarkson’s 
good  faith  is  not  called  in  question.  I think  this  is  as  it  ought 
to  be.  To  my  knowledge,  no  assignee,  chartered  accountant, 
auditor,  or  liquidator,  as  regards  experience,  capability,  or  integrity, 
ranks  higher  in  the  confidence  and  esteem  of  the  business  and 
commercial  interests  of  Canada  than  the  gentleman  so  widely 
knowm  as  “E.  R.  C.  Clarkson.”  I can  take  judicial  notice, 
too,  that  no  one  is  so  frequently  appointed  by  the  Supreme 
Court  of  Ontario  as  its  officer  in  the  liquidation  and  winding-up 
of  insolvent  companies.  I think  I may  add  that  in  any  investiga- 
tion or  estimate  not  dependent  upon  special  training,  experience, 
or  technical  knowledge,  either  of  construction  or  operation,  it 
would  be  reasonable  to  assume  that  Mr.  Clarkson’s  opinion  as 
to  values  would  be  entitled  to  very  great  weight,  and  his  estimate 
of  the  value  of  assets,  and  perhaps  of  the  business  and  goodwill, 
would  probably  be  fairly  accurate. 
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After  a very  great  deal  of  anxious  thought,  I am  of  opinion 
that  the  Don  Valley  Brick  Works  and  business  did  not  come 
within  the  class  I have  spoken  of;  and  I am  reluctantly  forced 
to  the  conclusion  that,  even  if  Mr.  Clarkson  had  inquired  into 
and  considered  the  nature  and  extent  of  the  business  theretofore 
carried  on,  the  exceptionally  high  character,  infinite  variety, 
and  practically  inexhaustible  quantity  of  strata  available  for 
the  manufacture  of  brick,  the  obvious,  though  undeveloped 
facilities  for  its  economic  removal  and  carriage,  the  current  and 
well-established  rate  paid  for  brick-material  in  situ  even  with  the 
handicap  of  a long  haul,  the  general  exhaustion  of  brick-areas 
elsewhere  in  and  about  Toronto,  the  value  of  water  and  a developed 
water-powder,  the  established  connection  of  the  Don  Valley  works 
with  the  building  trade  of  Canada  and  beyond  Canada,  the 
unique  facilities  afforded  for  shipment,  the  advantage  over  its 
competitors  in  haulage  and  delivery  to  Toronto  customers, 
and  the  causes  which  occasioned  the  embarrassment,  or  insolvency 
if  you  like,  of  Taylor  Brothers — even  if  all  this  had  been  inquired 
into,  ascertained,  and  carefully  weighed — and,  in  my  opinion, 
all  this  and  more  was  preliminary  and  essential  to  a judicious 
and  profitable  handling  and  disposal  of  the  property — I should 
still  be  compelled  to  conclude  that  Mr.  Clarkson  unaided — excep- 
tionally experienced  and  capable  man  of  affairs  as  he  admittedly 
is — could  not  be  expected  to,  and  could  not,  arrive  at  even  an 
approximately  accurate  estimate  of  what  this  property  should 
sell  for  after  proper  advertisement  at  a competitive  sale  in  the 
open  market;  and,  upon  the  evidence,  I am  of  opinion' that  he 
did  not  succeed  in  doing  so. 

I am  not  thinking  of  the  extremes  of  the  evidence  either  way. 
I am  not  referring  to  the  award  in  the  Canadian  Northern  Railway 
case.  The  award  is  not  evidence  of  value  in  this  action,  even  if 
the  dates  were  coincident.  Ex  post  facto  values,  even  if  un- 
questionably accurate,  are  no  gauge  of  values  in  1901.  I may 
as  well  dispose  of  this  much-debated  question  now,  and  say  that, 
so  far  as  my  conclusions  are  concerned,  I attach  no  importance 
to  the  award  so  vigorously  repudiated  by  Mr.  Hellmuth,  as 
evidence,  on  the  one  hand,  or  to  the  consideration  for  the  deed 
to  the  Taylors — thought  to  be  of  some  consequence  by  Mr. 
Hellmuth — on  the  other.  The  question  is  not  as  to  either  an- 
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terior  or  posterior  conditions;  nor  even  as  to  remote  possibilities 
existing  in  1901.  Visible  potentialities  calculated  to  attract 
purchasers  and  enhance  the  price,  I think,  should  be  taken  into 
account.  There  was  too  much  time  taken  up  at  the  trial,  as  I 
intimated  very  frequenriy,  as  to  matters  which  could  only  be  of 
value  in  the  event  of  a reference.  I am  not  referring  exclusively 
to  either  plaintiff  or  defendants  when  I venture  to  say  this. 

It  is  unimportant,  for  the  present,  whether  the  property  in 
1901  (or  1902,  exclusive  of  the  Davies  improvements),  was  ten 
hundred  thousand  or  one  hundred  and  ten  thousand  dollars,  if 
the  value  was  obvious  at  the  time,  and  the  consideration  credited 
by  Mr.  Davies  was  shockingly  inadequate.  But,  even  if  full 
value  was  paid,  the  transaction  was  still  voidable  if  honest  and 
full  disclosure  was  not  made  by  the  vendee,  and  if  he  had  not  then 
completely  shaken  off  the  character  of  trustee,  and  the  parties 
were  not  at  arms’  length.  Subsidiary  questions  there  are,  of 
course,  but  the  two  outstanding  questions  presented  are:  (1)  Were 
the  provisions  of  the  Act  substantially  complied  with?  And  (2) — 
the  vital  question,  having  regard  to  the  time  which  has  elapsed — 
was  Mr.  Davies,  at  the  time,  in  a position  to  contract  with  the 
creditors,  and  take  a conveyance? 

These  two  question  are  closely  interwoven  but  are  not  equally 
important.  To  determine  them,  it  is  necessary  to  revert  to  the 
assignee’s  valuation.  I regret  that  it  is  so,  for  whatever  errors, 
if  any,  he  may  have  fallen  into,  I am  entirely  satisfied  that  through- 
out Mr.  Clarkson  acted  in  good  faith.  I am  of  opinion  that  this 
valuation  was  made  upon  a wrong  basis;  that  the  assignee  adopted 
a wrong  method,  and  proceeded  upon  a fundamentally  erroneous 
principle.  He  says,  and  repeats  it  many  times,  “I  looked  on  it 
as  an  unsuccessful  business.”  Of  course;  but  one  man  starves 
where  another  grows  into  wealth,  and  the  one  man  who  could 
and  would  have  informed  him  as  to  the  output,  connection, 
earnings,  facilities,  and  exceptional  advantages,  and  the  com- 
bination of  causes  occasioning  the  embarrassment,  although 
available,  was  not  consulted.  In  answer  to  a question  I addressed 
to  Mr.  Clarkson,  he  said,  “ There  is  no  goodwill  to  an  insolvent 
concern,”  and  repeated  it  to  counsel.  Goodwill,  in  the  sense  of 
binding  the  Taylors  not  to  engage  in  a similar  business,  there  was 
not,  but  this  is  not  all.  I realise  that  I am  not  an  expert  in  such 
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matters,  but  I would  think  that  for  the  fixing  of  the  minimum 
price  and  the  course  to  be  pursued  “the  history  of  the  case”  in 
a matter  of  insolvency  is  almost  as  indispensable  as  in  the  case 
of  a medical  diagnosis.  “ Did  the  partners  bankrupt  the  business, 
or  did  the  business  bankrupt  the  partners?  Is  the  product 
ephemeral  or  staple ; does  it  supply  a continuous  need,  and  is  it 
an  essential;  and  is  it  indispensable?  Is  the  industry  being 
crowded  out  of  the  markets  by  increasing  competition?  Or  is  it, 
by  reason  of  the  possession  of  raw  material  or  basic  supplies, 
growing  into  a practical  monopoly  of  the  markets  and  hence  a 
profitable  trade?  Should  it  be  regarded,  handled  and  got  rid  of 
as  a defunct  enterprise,  as  so  much  ‘scrap/  or  is  it  to  be  treated 
as  a going  concern?” 

I would  think  these  would  be  material  inquiries,  initial  ques- 
tions, and  decidedly  relevant.  The  assignee  appears  to  have 
proceeded  vary  much  upon  the  basis  of  an  abandoned  or  worn-out 
industry.  He  says  so  in  effect,  and  proceeds  to  value  the  land 
as  “grazing  land.”  Of  the  quantity  or  value  of  the  brick-material, 
as  it  lay  there,  he  took  no  account,  made  no  inquiry,  and  knew 
nothing.  The  same  is  to  be  said  as  to  other  brick-areas  in  and 
about  Toronto,  and  sums  being  paid  for  royalties  alone,  and  not 
to  be  compared  for  advantageous  handling  with  the  property  at 
the  Don.  Having  reference  to  the  prevailing  prices  sworn  to  as 
paid  in  and  about  Toronto,  the  variety  and  superior  character  of 
the  material,  the  depth  of  the  deposit,  the  advantage  of  short 
haulage,  and  the  facilities  for  handling,  even  in  1901,  I think 
this  material  was  worth  from  30  to  35  cents  per  cubic  yard. 
This  item  alone,  on  the  ordinary  output,  and  on  the  Davies 
output,  nearly  $10,000,000  for  the  first  year,  of  which  an  account 
could  be  obtained  (1902),  runs  into  a lot  of  money.  . 

But  I need  not  follow  in  this  line.  It  may  be  said,  “Why 
dwell  upon  this  at  all?  The  property  was  subsequently  valued, 
and  it  can  make  no  difference.”  I am  not  of  that  opinion.  I 
am  of  opinion  that  the  assignee’s  error,  if  I am  right  in  concluding 
that  he  erred,  lies  at  the  root  of  a great  deal  of  the  trouble;  was  the 
beginning  of  a chain  of  errors,  culminating  in  the  improvident 
execution  of  the  deed  in  question;  and  that  Mr.  Davies  knowingly 
availed  himself  of  the  advantage  it  afforded  him.  Aside  from  this 
action,  I know  very  little  about  Mr.  Davies,  and  nothing  whatever 
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to  his  discredit;  and,  if  I did,  I should  endeavour  to  eliminate  it 
from  my  mind.  From  what  was  said  at  the  trial,  I would  infer 
that  he  was  an  enterprising  and  very  capable  man  of  business 
down  to  and  for  many  years  after  1901;  and  engaged  in  business 
in  a large  way.  He  offered  the  loan  upon  this  property  in  Novem- 
ber, 1904,  then  amounting  to  about  $73,000,  including  some  pre- 
vious advances,  and  he  allowed  the  interest  to  accumulate  until 
it  totalled  about  $100,000 — I think  without  request  for  payment, 
but,  at  all  events,  without  taking  steps  to  obtain  payment.  For 
more  than  three  years,  he  knew  that  the  business  had  fallen 
into  the  hands  of  William  Taylor,  an  intelligent  and  trustworthy 
man,  but,  by  temperament  and  lack  of  experience,  as  I find, 
singularly  unfitted  for  successful  management.  A brother-in-law 
of  the  Taylors,  living  in  the  same  neighbourhood,  and  financially 
interested,  he  could  hardly  fail  to  know  something  of  John  Taylor’s 
methods,  and  that,  even  in  his  (John’s)  time,  the  business  was 
anything  but  well  conducted.  Capable  business  men  do  not 
borrow  money  and  at  the  same  time  dissipate  their  working 
capital  in  outside  speculations,  unconnected  real  estate  tran- 
sactions, meeting  endorsements,  etc.  Quiescent  as  he  was,  unless 
I assume  generous  indulgence  or  benevolence,  of  which  there  is 
no  evidence  or  suggestion,  I think  I must  conclude  that,  down 
to  and  at  the  time  of  the  assignment,  Mr.  Davies  was  relying 
upon  his  mortgage  security,  considered  he  had  a sufficient  margin, 
and  regarded  the  mortgaged  property  as  at  least  worth  more  than 
he  had  against  it. 

What  has  the  assignee’s  valuation  to  do  with  all  this?  The 
assignee  relied  upon  his  own  valuation,  and  was  misled  by  it. 
This  led  to  the  determination  not  to  continue  the  business  as  a 
going  Concern,  even  until  the  creditors  could  be  convened;  led 
to  the  immediate  putting  of  the  mortgagee  in  possession,  as  of 
hopelessly  overburdened  property,  at  a nominal  rent,  and  to  the 
immediate  knowledge  by  the  mortgagee  of  the  opinion  and 
attitude  of  the  assignee,  always  a cogent  factor  in  determining 
what  will  ultimately  be  done;  led  to  the  lease  and  the  explicit 
declaration  it  contains ; very  probably  led  to  Mr.  Davies’  persistent 
failure  to  value  his  security;  and  naturally  led  to  the  creditors 
losing  all  interest  in  the  property.  What  followed  is  in  natural 
sequence,  with  one  exception,  the  first  resolution  of  the  inspectors. 
The  creditors  gave  no  direction  as  to  the  disposal  of  the  estate — 
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I suppose  it  seemed  hardly  worth  while.  The  resolution  of  the 
inspectors,  however,  indicates  to  my  mind  that  at  least  a majority 
of  them  still  thought  there  was  a margin,  and  a fairly  large  margin 
— else  why  would  they  declare  that,  while  other  properties  were 
to  be,  this  one  was  not  to  be,  valued,  but  was  to  be  sold  by 
auction  subject  to  the  mortgage  and  the  lease  to  Davies,  and 
that  he  was  to  retain  possession  for  a time  long  enough  to  enable 
him  to  complete  his  contracts?  It  is  very  far  from  being  con- 
clusive, of  course,  but  it  is  safe  to  say  that  it  was  not  contemplated 
that  the  mortgagee  would  slip  into  ownership  in  fee  simple  in 
the  rather  informal  method  subsequently  adopted.  This  is  the 
only  break  in  the  chain  of  events,  and  I have  already  traced  the 
happenings  from  this  point. 

There  is  perhaps  no  more  salutary  provision  in  the  Act  than 
the  one  requiring  a secured  creditor  “in  his  proof  of  claim  . . . 

to  put  a specified  value”  on  his  security;  and  elaborate  and  ample 
provision  is  made  for  enforcing  it.  The  claim  was  filed  on  the  21st 
June.  There  was  time  to  compel  compliance  with  the  Act  even 
before  the  first  meeting  of  creditors.  I am  satisfied  that,  if  this  had 
been  required  of  him  at  or  about  that  time,  Mr.  Davies  would  not 
have  sworn  that  his  security  was  only  worth  $35,000  or  $45,000 
or  any  such  sum.  I am  also  thoroughly  convinced  that,  after 
he  had  operated  the  works  for  a year,  and  acquired  the  knowledge 
incident  to  their  operation,  while  trustee  for  the  creditors  and 
bound  to  make  full  disclosure,  and  before  the  creditors  were 
asked  to  confirm  the  sale  to  him  on  the  18th  June,  1902,  if  ad- 
vantage had  been  taken  of  these  statutory  safeguards,  Mr. 
Davies  would  not  then  have  sworn  that  the  property  (exclusive 
of  his  improvements)  was  worth  less  than  the  total  amount  owing 
upon  his  mortgage:  and  the  refusal  would  have  been  notice  to 
the  assignee  and  creditors  of  the  probable  value,  and  have  led 
to  a proper  investigation.  I will  take  it  as  unquestionable  that 
Mr.  Stewart  and  Mr.  Galley  had  the  standing  and  qualifications 
stated  by  Mr.  Clarkson  and  Mr.  Worrell;  and,  I think,  Mr. 
Owens.  I assume  that  they  were  competent  men  to  value  city 
properties.  There  is  no  suggestion  that  they  knew  anything 
whatever  about  machinery,  or  a brick-plant,  or  the  value  of 
brick-material,  or  the  brick-business.  Mr.  Stewart  was  in  Court 
and  was  not  called.  The  reason  alleged  does  not  appear  to  me  to 
be  a good  reason.  It  was  a poor  tribute  to  Mr.  Stewart  that, 
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because  he  was  openly  discussing  something  with  a solicitor  in 
the  court-room,  he  was  not  to  be  trusted.  If  this  little  thing 
would  influence  and  prejudice  him,  would  Mr.  Clarkson’s  valua- 
tion at  $35,000,  placed  in  his  hand  before  he  went  to  work,  have 
no  effect?  As  it  is,  of  the  information  these  men  obtained,  if 
an y,  of  the  basis  they  adopted,  or  the  lines  they  pursued,  there 
is  no  evidence;  indeed,  there  is  no  evidence,  strictly  speaking, 
that  they  did  anything  beyond  making  a report.  Their  letter  is 
put  in.  It  proves 'that  they  reported  to  Mr.  Clarkson  what  is 
therein  set  out,  and,  Mr.  Stewart  being  alive  and  available,  it 
proves  nothing  more.  But  this  view  was  not  urged  by  counsel, 
and  I will  not  take  it.  I will  assume  that  they  valued  this  property 
as  best  they  could;  but  it  helps  me  very  little,  so  little,  that, 
although  they  come  $10,000  nearer  what  I think  a proper  valua- 
tion than  Mr.  Clarkson,  yet,  if  I felt  compelled  to  accept  either, 
I would  feel  safer  in  relying  upon  Mr.  Clarkson,  with  his  great 
general  knowledge  and  long  and  varied  experience,  than  the 
valuation  of  two  gentlemen  of  whom  I know  nothing  as  to  their 
specific  qualifications  for  this  class  of  work  or  the  method  pursued. 

There  is  no  rule  more  distinctly  recognised  or  relentlessly 
enforced  than  that  a trustee  purchasing  the  trust  estate  must  not 
only  shew,  if  the  transaction  is  attacked,  that  at  the  date  of  the 
purchase  the  fiduciary  relation  was  at  an  end;  that  he  and  the 
cestui  que  trust  were  at  arms’  length;  that  the  transaction  was  fair; 
that  he  gave  full  value;  that  he  had  completely  shaken  off  and 
divested  himself  of  the  character  of  trustee;  and  that  there  was 
no  concealment;  and  he  must  also  affirmatively  establish  that  he 
fully  and  fairly  disclosed  every  fact  and  circumstance  within  his 
knowledge  which  would  or  might  affect  the  action  of  his  cestui 
que  trust.  He  must  not  leave  the  Court  to  speculate  how  much  was 
concealed  and  how  much  revealed,  he  must  make  it  clear  that  he 
concealed  nothing  and  that  he  revealed  all — he  must  shew  that 
he  kept  nothing  back — or  the  sale  cannot  be  upheld.  And  it  is 
immaterial  whether  he  was  a trustee  only  or  was  also  interested 
in  his  own  right. 

In  Dougan  v.  Macpherson,  [1902]  A.C.  197,  no  large  amount 
was  involved.  The  defendant  was  trustee  for  his  brother,  and 
the  estate  had  absolutely  vested.  He  had  a share  in  his  own  right. 
He  had  procured  a valuation  for  the  purpose  of  obtaining  a loan 
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on  his  own  share.  He  afterwards  purchased  his  brother's  share. 
If  this  valuation  was  correct,  he  did  not  pay  his  brother  full 
value.  He  did  not  disclose  the  fact  that  he  had  this  valuation 
in  his  possession.  Upon  action  brought  by  the  trustee  in  bank- 
ruptcy of  the  brother  said  to  have  been  defrauded,  it  was  held, 
by  the  House  of  Lords,  affirming  the  judgment  of  the  Court  of 
Session,  that  the  sale  was  null  and  void.  I quote  from  the  judg- 
ments mainly  for  the  purpose  of  making  clear  where  the  onus 
rests,  and  that  having  an  interest  also  in  his  own  right  does  not 
affect  the  rule.  Lord  Chancellor  Halsbury,  at  p.  202,  said:  “I 
think  every  learned  Judge  who  has  dealt  with  this  question  has 
always  said  that  a Court  will  regard  with  great  suspicion  such  a 
transaction,  and  will  call  upon  the  trustee  to  shew  that  he  has 
given  full  information — that  he  has  kept  back  nothing,  and  that 
he  has  given  an  adequate  price.  . . . He  certainly  did  not 

communicate  the  information  he  possessed;  and  when  I say  that, 
it  is  not  for  those  who  are  impeaching  this  transaction  to  prove 
negatively:  it  is  for  the  trustee  to  prove  affirmatively  that  the 
information  was  given." 

And  how  the  information  was  obtained  is  of  no  consequence. 
At  pp.  204-5,  Lord  Macnaghten  said:  “And  it  does  not  matter 
in  the  least  how  or  under  what  circumstances  the  information 
was  gained;  if  he  had  that  information,  he  was  bound  to  place  it 
at  the  disposal  of  bis  cestui  que  trust  with  whom  he  was  dealing." 

Tate  v.  Williamson  (1866),  L.R.  2 Ch.  55,  is  to  the  same 
effect,  as  to  non-disclosure;  and  is  important  also  as  shewing  upon 
what  a slender  thread  a fiduciary  relation  may  be  supported. 

In  Ex  p.  Lacey  (1802),  6 Ves.  625,  Lord  Eldon  said  (p.  626): 
“The  rule  is  this.  A trustee,  who  is  entrusted  to  sell  and  manage 
for  others,  undertakes  in  the  same  moment,  in  which  he  becomes 
a trustee,  not  to  mauage  for  the  benefit  and  advantage  of  himself. 
. . . The  cestuis  que  trust  may  by  a new  contract  dismiss  him 

from  that  character:  but  even  then  that  transaction,  by  which 
they  dismiss  him,  must  according  to  the  rules  of  this  Court  be 
watched  with  infinite  and  the  most  guarded  jealousy;  and  for  this 
reason;  that  the  law  supposes  him  to  have  acquired  all  the 
knowledge  a trustee  may  acquire;  which  may  be  very  useful  to 
him;  but  the  communication  of  which  to  the  cestui  que  trust  the 
Court  can  never  be  sure  he  has  made,  when  entering  into  the 
new  contract,  by  which  he  is  discharged." 
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In  Ex  p.  James  (1803),  8 Ves.  337,  Lord  Eldon,  at  p.  352, 
said:  “I  do  not  deny,  that  those  interested  in  the  question  may 
give  the  permission”  (to  purchase).  “The  rule  is,  that  a trustee 
shall  not  become  the  purchaser,  until  he  enters  into  a fair  contract, 
that  he  may  become  the  purchaser,  with  those  interested.  . . . 

The  question  wa§  not”  (in  Fox  v.  Mackreth  (1788),  2 Bro.  C.C. 
400),  “whether  the  price  was  fair  between  the  trustees  and  cestui 
que  trust  at  the  time,  but,  whether  a person,  who  had  a confi- 
dential situation  previously  to  the  purchase,  had  at  the  time  of 
the  purchase  shaken  off  that  character  by  the  consent  of  the 
cestui  que  trust , freely  given,  after  full  information;  and  bargained 
for  the  right  to  purchase.” 

In  Coles  v.  Trecothick  (1804),  9 Ves.  234,  at  pp.  246,  247> 
Lord  Eldon  said:  “A  trustee  may  buy  from  the  cestui  que  trust , 
provided  there  is  a distinct  and  clear  contract,  ascertained  to  be 
such  after  a jealous  and  scrupulous  examination  of  all  the  cir- 
cumstances, proving , that  the  cestui  que  trust  intended,  the  trustee 
should  buy;  and  there  is  no  fraud,  no  concelament,  no  advantage 
taken,  by  the  trustee  of  information,  acquired  by  him  in  the 
character  of  trustee.” 

“No  concealment-”  must  not  be  read  as  meaning  only  active 
and  intentional  concealment.  The  duty  of  the  trustee  does  not 
stop  short  of  active  and  effective  disclosure — there  must  be 
nothing  kept  back. 

Aberdeen  R.W.  Co.  v.  Blaikie  (1854),  1 Macq.  H.L.  461,  9 
Scots  Rev.  Reps.  365,  was  the  case  of  a purchase  by  a director 
of  the  company.  The  principle  is  the  same  as  here.  At  p.  370 
of  the  Revised  Reports,  Lord  Chancellor  Cran worth,  referring 
to  persons  occupying  a fiduciary  position,  said:  “And  it  is  a rule 
of  universal  application,  that  no  one,  having  such  duties  to  dis- 
charge, shall  be  allowed  to  enter  into  engagements  in  which  he 
has,  or  can  have,  a personal  interest  conflicting,  or  which  possibly 
may  conflict,  with  the  interest  of  those  whom  he  is  bound  to 
protect.  So  strictly  is  this  principle  adhered  to,  that  no  question 
is  allowed  to  be  raised  as  to  the  fairness  or  unfairness  of  a contract 
so  entered  into.  It  obviously  is,  or  may  be,  impossible  to  demon- 
strate how  far  in  any  case  the  terms  of  such  a contract  have  been 
the  best  for  the  interest  of  the  cestui  que  trust,  which  it  was 
possible  to  obtain.  It  may  sometimes  happen  that  the  terms  on 
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which  the  trustee  has  dealt  or  attempted  to  deal  with  the  estate 
or  interests  of  those  for  whom  he  is  a trustee,  have  been  as  good  as 
those  which  could  have  been  obtained  from  any  other  person, — 
they  may  even  at  the  time  have  been  better.  But  still  so  in- 
flexible is  the  rule  that  no  inquiry  on  that  subject  is  permitted. 
The  English  authorities  on  this  head  are  numerous  and  uniform.” 
His  Lordship  referred  to  Keech  v.  Sandford  (1726),  Select  Cases 
temp.  King  61;  Whelpdale  v.  Cookson  (1747),  1 Yes.  Sr.  8;  and 
Ex  p.  James,  above. 

Morrison  v.  Watts  (1892),  19  A.R.  622,  was  an  action  against 
an  assignee  who  had  purchased  the  estate  after  many  attempts 
to  sell  had  failed,  after  the  inspectors  had  requested  him  to  buy, 
and  after  they  had  notified  the  creditors  of  what  was  proposed 
to  do,  and  the  conveyance  was  made  without  objection.  As  in 
this  case,  and  in  the  Dougan  case  too,  the  purchaser  was  finan- 
cially interested  in  his  own  right.  The  action  was  for  an  account 
of  profits.  At  p.  630,  Osier,  J.A.,  said:  “What  the  defendant 
contends  for  is  that,  as  soon  as  he  had  made  the  alleged  offer 
contained  in  the  letter  of  the  7th  March,  he  was  at  liberty  to 
negotiate  for  the  sale  of  the  assets  on  his  own  account^  or  to 
ascertain  by  inquiry  or  otherwise,  how  he  could  most  profitably 
dispose  of  them  if  he  should  ultimately  become  the  purchaser; 
and  that  he  was  not  bound  to  communicate  any  information  he 
might  thus  obtain,  either  to  the  inspectors  or  to  the  creditors.” 
And,  referring  to  the  position  of  inspectors,  the  learned  Judge 
says  (p.  631):  “They  are  themselves  in  one  sense  trustees  for  the 
creditors;  they  could  not  purchase  the  estate  from  the  assignee 
without  the  authority  of  the  creditors,  and  I am  at  a loss  to  under- 
stand how,  without  that  authority,  they  could  put  him  in  the 
position  of  a purchaser,  and  absolve  him  from  the  duties  of  a 
trustee.” 

Here,  on  the  contrary,  there  was  no  attempt  to  sell,  although 
a sale  had  been  directed  by  the  inspectors;  and  meantime,  before 
any  other  action  is  taken  by  the  body  of  inspectors,  this  inspector 
steps  in  and  arranges  for  the  convej^ance  to  himself,  and  there- 
after acts  as  if  it  wrere  his  own  property. 

The  position  of  an  inspector  as  to  purchase  is  defined  in 
In  re  Canada  Woollen  Mills  Limited  {Long's  Appeal)  (1905),  9 
O.L.R.  367.  The  head-note  is:  “An  inspector  appointed  in 
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liquidation  proceedings  under  the  Dominion  Winding-up  Act, 
R.S.C.  1886,  ch.  129,  is  in  a fiduciary  position  as  regards  the 
disposal  of  the  assets,  and  cannot,  without  the  consent  of  all 
persons  interested,  become  the  purchaser  thereof.’ ’ And  this 
consent,  to  be  effective,  is  dependent  upon  and  includes  all  the 
conditions  as  to  disclosure,  etc.,  already  referred  to.  It  is  not 
a mere  question  of  formal  resignation.  At  p.  368,  Moss,  C.J.O., 
said:  “Down  to  the  moment  of  his  discharge  he  owes  to  the 
creditors  and  the  liquidator  all  the  knowledge  he  possesses  and 
all  the  assistance  and  advice  his  knowledge  and  information 
concerning  the  assets  and  the  manner  of  their  disposition  places 
within  his  power  to  give:  and,  as  was  determined  in  Ex  p.  Lacey , 
6 Ves.  625,  and  Ex  p.  James , 8 Ves.  337,  it  is  not  sufficient  for  the 
trustee  to  divest  himself  of  the  character  of  trusted,  he  must 
shake  off  the  character  altogether.  He  will  not  be  allowed  to 
purchase  if  he  continue  to  act  as  trustee  up  to  the  point  of  the 
sale,  getting  during  that  period  all  the  information  that  may  be 
useful  to  him,  then  discharging  himself  from  the  character  and 
buying  the  property:  2 W.  & T.L.C.,  7th  ed.,  p.  729,  and  cases.” 

The  last  sentence  just  quoted  is  particularly  apt  in  considering 
the  resignation  sent  in  by  Mr.  Davies  on  the  3rd  July.  See  also 
Thompson  v.  Clarkson  (1891),  21  O.R.  421;  Segsworth  v.  Anderson 
(1895),  24  S.C.R.  699,  reversing  (Taschereau,  J.,  dissenting)  the 
majority  judgment  of  the  Court  of  Appeal  (1894),  21  A.R.  242. 

But  I cannot  see  that  this  trustee  ever  really  discharged 
himself  from  his  duties  as  a trustee.  He  obtained  his  position 
from  the  creditors,  he  never  professed  or  attempted  to  surrender 
his  trust  to  them  or  to  contract  with  them  for  his  discharge  or 
the  right  to  become  a purchaser.  He  made  no  application  to 
the  Court.  He  allowed  the  creditors  to  separate,  and  when  they 
separated  on  the  18th  June  the  whole  transaction  was  virtually 
consummated — if,  indeed,  it  was  not  consummated  before — and 
until  effective  action  on  their  part  was  practically  as  well  as 
nominally  at  an  end.  However,  I do  not  find  it  necessary 
to  consider  carefully  whether  he  could  resign  to  the  assignee,  an 
officer  under  him.  In  the  circumstances,  what  was  done  was 
meaningless  unless  it  be  to  shew  that  he  was  consciously  acting 
in  breach  of  trust.  I do  not  need  to  rely  upon  the  formal  resig- 
nation for  evidence  of  this.  The  defence  was  determined,  too 
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determined  I thought,  to  shew,  by  Mr.  Owens,  the  attitude  of  Mr. 
Davies  at  a comparatively  early  stage  of  the  proceedings.  After 
I had  clearly  instructed  counsel  and  witness,  Mr.  Owens  should 
not  have  made  the  statement  as  to  what  Davies  said:  see  pp. 
661,  662,  and  663  of  the  notes  of  evidence.  Well,  what  came  of 
it?  It  was  made,  and  it  is  right  that  I should  refer  to  it.  Mr. 
Owens  said  that  early  in  1901  Mr.  Davies  was  “refusing  to  act 
because  he  was  interested .”  Quite  so,  he  knew  he  ought  not  to 
act,  but  he  did  act  and  continued  to  act  notwithstanding;  and 
it  is  significant 'and  important  to  note,  that,  although  Mr.  Davies 
was  not  at  all  the  meetings,  he  was  generally,  if  not  invariably, 
present  and  voting  whenever  anything  was  being  done  which 
personally  affected  him.  Of  the  few  persons  that  Mr.  Small 
can  remember  as  being  present  at  the  last  meeting  of  creditors, 
Mr.  Davies  was  one.  Mr.  Worrell  does  not  say  that  he  was  not. 

The  defence  relies  upon  Shantz  v.  Clarkson  (1913),  4 O.W.N. 
1303.  I agree  with  the  judgment  in  that  case  and  the  principle 
it  illustrates;  the  substance,  not  the  form,  is  to  be  looked  at.  A 
conveyance  should  not  be  disturbed  because  one  of  the  grantors  is 
nominally,  though  not  actually,  a trustee.  Jacob  Shantz  had  been 
appointed  an  inspector.  He  proposed,  alternatively,  that,  if 
the  plaintiff  failed  to  complete  his  arrangements  to  purchase,  he 
would  assist  Gross  to  form  a company  in  order  to  dispose  of  the 
assets  and  secure  payment  of  the  creditors  in  full.  Jacob  Shantz, 
in  all  that  he  did,  “acted  with  perfect  openness  and  propriety/ ’ 
as  the  learned  Judge  finds  (p.  1304).  He  was  instructed  by  the 
assignee  that  he  should  at  once  resign.  He  “did  not  formally 
retire,  but  accepted  the  view  of  the  assignee,  and  withdrew  from 
the  meeting  of  the  inspectors;  and  thereafter,  save  as  to  the 
formal  execution  of  the  conveyance,  took  no  part  as  inspector.” 
The  sale  was  a provident  one.  The  action  was  vexatious,  and 
had  delayed,  and  would  prevent,  payment  of  the  creditors  in  full. 

The  contrast  is  well  defined.  The  defendant  Davies,  although 
conscious  that  he  ought  not  to  do  so,  acted  throughout  as  an 
inspector,  and  particularly  in  matters  affecting  his  own  financial 
interests,  and  throughout  dealt  with  the  property  in  a way  to 
make  it  always  increasingly  difficult  to  deal  fairly  by  the  creditors. 
He  nominally  resigned  when  it  was  no  longer  of  consequence 
whether  he  resigned  or  not.  I am  satisfied  upon  the  intrinsic 
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evidence  of  documents  that  the  Worrell  deed  was  drawn  up  after 
the  meeting  of  creditors.  Mr.  Worrell  kept  in  closer  touch  with 
the  proceedings  than  any  other  of  the  inspectors  except  Mr. 
Davies.  I would  hardly  imagine  that  he  would  join  with  Mr. 
Davies  in  the  deed  if  he  regarded  the  resignation  as  more  than 
formal — if,  indeed,  any  one  except  the  assignee  ever  knew  of  it. 
It  was  argued  that  Mr.  Davies  was  made  a party  to  and  executed 
the  Worrell  deed  pro  forma  only.  I do  not  find  this  suggested  in 
the  evidence — it  is  not  of  great  consequence  in  any  event — but 
I am  of  the  opinion  that  it  is  not  the  fact.  I am  of  opinion  that 
the  resignation  was  the  only  pro  forma  transaction. 

I have  not  been  able  to  discover  how  Bell  v.  Ross  (1885),  11 
A.R.  458,  helps  the  defence.  The  Insolvent  Act,  1875,  provided 
that  at  their  first  meeting,  after  the  valuation  of  a security,  the 
creditors  should  elect  either  to  take  over  the  security  or  allow 
the  secured  creditor  to  retain  it;  and,  in  default  of  action  on  their 
part,  the  assignee  should  act  according  to  his  discretion.  At 
their  first  meeting,  1st  November,  1877  (before  the  valuation  of 
the  security),  the  creditors  directed  the  assignee  to  convey  all 
incumbered  properties  to  the  incumbrancers.  The  claim  was 
proved  and  the  security  valued  in  January,  1879.  On  the  30th 
July  thereafter,  the  creditors  met,  but  did  nothing  as  to  the 
property  in  question.  The  incumbrancer  regarded  this  and  the 
subsequent  inaction  of  the  assignee  as  an  election  that  he  should 
retain  the  property,  and,  acting  on  this  belief,  sold  it.  The 
assignee  subsequently  recognised  ;he  act  of  the  incumbrancer  in 
correspondence.  Here  the  defendant  Davies  never  put  a specified 
value  upon  his  security;  and  the  Act  of  1897  does  not  vest  dis- 
cretionary power  in  the  assignee.  The  case  is  clearly  distinguish- 
able. It  is  important  only,  if  at  all,  as  pointing  out  (pp.  466,  467) 
the  three  courses  open  to  a secured  creditor,  as  was  pointed  out 
in  the  earlier  case  of  Deacon  v.  Driffil  (1879),  4 A.R.  335;  none  of 
which  were  adopted  by  Mr.  Davies. 

In  Gastonguay  v.  Savoie  (1899),  29  S.C.R.  613,  following 
Davis  v.  Kerr  (1890),  17  S.C.R.  235,  it  was  held  that  an  inspector 
of  an  insolvent  estate,  having  duties  of  a fiduciary  character  to 
perform,  cannot  be  allowed  to  purchase  on  his  own  account. 
Taschereau,  J.,  delivering  the  judgment  of  the  Court  and  referring 
to  this  rule,  at  p.  614,  said:  “It  is  a principle  of  law  which  courts 
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of  justice  are  bound  to  strictly  apply. ” And  he  points  out  the 
opportunities  which  inspectors  would  otherwise  have  of  working 
to  their  own  advantage.  See  also  Trevelyan  v.  Charter  (1835), 
4 L.J.N.S.  Ch.  209;  affirmed  in  Charter  v.  Trevelyan  (1844),  11 
Cl.  & F.  714. 

The  Insolvent  Act  of  1875  expressly  prohibited  inspectors 
from  purchasing  the  trust  property,  as  does  also  the  present  Act, 
R.S.O.  1914,  ch.  134,  sec.  22  (3)).  There  was  not,  I think,  any 
similar  provision  in  R.S.O.  1897,  ch.  .147,  but  the  law  of  the 
Courts  was  definitely  established  before  the  statute,  and  the 
statute  is  only  a recognition  of  the  law  as  the  Courts  had  de- 
clared it. 

The  defendant  Davies  was  in  possession  of  the  property  for  a 
year  before  the  meeting  of  the  18th  June,  1902.  It  is  not  sur- 
prising that  persons  who  might  otherwise  have  competed  for  the 
purchase  of  this  property  were  led  to  conclude  from  the  action 
of  Mr.  Davies  and  failure  to  advertise  that  he  was  the  owner  and 
that  it  was  not  for  sale. 

Contrary  to  the  determination  come  to  by  the  inspectors  on 
the  5th  July,  1901,  in  which  he  concurred,  and  between  that 
date  and  the  22nd  April,  the  defendant  Davies,  without  the  con- 
currence or  knowledge  of  his  co-trustees,  or  the  assignee,  and 
without  the  knowledge  of  the  creditors,  proceeded  to  alter  the 
property  at  his  will — removing  the  permanent  tracks  he  found 
there  and  substituting  another  system,  pulling  down  and  re- 
moving permanent  structures,  and  rebuilding  others,  throwing 
out  machinery  and  fixtures  and  replacing  them  or  not  as  he  saw 
fit,  demolishing  kilns  and  substituting  others,  and,  generally, 
changing  the  character  of  the  yard  and  property  as  he  saw  fit, 
and  as  an  owner  might,  until,  as  a consequence  of  his  wholly 
unauthorised  acts,  his  interests  had  become  diametrically  opposed 
to  the  interests  of  his  cestui  que  trust.  On  the  22nd  April,  by  a 
resolution,  in  which  he  joined,  without  explanation  as  to  the 
information  he  had  acquired  of  the  capabilities  and  value  of  the 
property  in  the  meantime,  and  without  any  explanation,  so  far 
as  appears,  of  how  the  valuation  by  Stewart  and  Galley  had  been 
brought  about,  or  that  it  was  at  most  a revision  only  of  the 
casual  estimate  of  the  assignee,  the  valuation  at  $45,000  was 
approved.  I have  not  been  able  to  feel  quite  sure  as  to  why  this 
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valuation  was  procured.  I am  not  disposed  to  think  that  the 
assignee,  who  would  at  that  time  be  well  aware  of  what  the 
inspectors  had  determined  upon,  would  disregard  it  and  procure 
a valuation,  without  some  intervention.  It  may  well  be  that 
Mr.  Davies,  pressing  for  the  delivery  of  the  deed,  as  there  is  evidence 
that  he  was,  the  assignee  decided  to  have  it  for  correction  or  con- 
firmation of  his  own  opinion,  and  placed  his  figures  as  he  did  before 
these  valuators,  as  I might  say  “by  way  of  appeal.”  With  every 
respect  for  Messrs.  Stewart  and  Galley — and,  as  I have  already 
intimated,  of  the  two  I would  have  more  confidence,  in  this  case, 
in  “the  court  of  first  instance” — there  could  be  no  independent 
or  dependable  valuation  in  the  circumstances;  and  I am  satisfied 
that,  if  the  inspectors  had  known  that  Mr.  Clarkson's  estimate 
was  placed  before  these  valuators,  they  would  not  have  regarded 
it  as  a proper  valuation  to  act  upon,  or  have  passed  the  resolution. 
Mr.  Clarkson  in  his  evidence  seemed  to  think  that  a valuation 
was  directed  by  the  resolution  of  the  5th  July,  and  his  attention 
was  not  called  to  the  fact  that  the  minutes  shew  the  contrary. 
There  is  no  evidence  that  the  inspectors  authorised  a valuation; 
but  I think  it  probable  that  Mr.  Davies  desired  it,  and  instructed 
the  assignee  to  have  it  made.  The  deed  was  referred  to  Mr. 
Worrell  on  the  22nd  April,  but  neither  this  nor  Mr.  Worrell’s 
letter  of  the  30th  April  stayed  Mr.  Davies’  activities,  as  the  cor- 
respondence and  the  evidence  of  Mr.  Burgess  shew.  Throughout 
the  year  everything  that  was  done  was  done  on  a basis  of  per- 
manency and  in  contemplation  of  full  enjoyment  of  the  results — 
business  connection  extended,  the  system  remodelled,  heavy 
expenditures  incurred,  the  output  nearly  doubled  (it  is  argued 
that  there  was  no  market  for  brick),  and  by  the  time  Mr.  Davies 
met  the  creditors  on  the  18th  June  Mr.  Davies  was  interested  in 
the  property  on  works  completed,  or  works  he  was  committed 
to  and  under  way,  to  the  extent,  I would  judge,  of  at  least  another 
$100,000  in  addition  to  his  mortgage-claim,  and  possibly  a much 
greater  sum.  I do  not  regard  and  do  not  base  my  judgment  upon 
any  question  of  the  exact  or  even  approximate  extent  of  the 
outlay.  I am  dealing  with  the  attitude  of  Mr.  Davies,  the 
situation  he  had  created  in  regard  to  his  cestui  que  trust,  and  the 
inferences  to  be  drawn  as  to  his  appreciation  and  knowledge  of 
the  nature  and  value  of  the  Don  Valley  Brick  Works  as  a workable, 
as  a saleable,  and  profitable  concern,  before  and  at  the  time  of  the 
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alleged  purchase.  It  is  said  to  have  been  a time  when  every 
industry  was  depressed,  and  brick  was  and  had  been  practically 
unsaleable ; it  is  said,  that  it  would  have  been  folly  to  offer  this 
property  for  sale — there  could  be  no  purchasers,  for  there  was 
no  money  in  the  business.  Well,  I cannot  gather  from  the 
evidence  that  Mr.  Davies  was  other  than  an  experienced,  shrewd,  ' 
capable  business  man.  What  is  the  legitimate  inference  from  his 
acts,  and  from  their  results,  counting  only,  of  course,  down  to  the 
time  of  the  alleged  sale?  If  an  output  of  four  million  could  not 
be  sold,  why  double  it;  if  the  investment  was  bad,  why  increase 
it?  I cannot  think  that  Mr.  Davies  was  the  man  to  begin  an 
investment  without  ascertaining  the  promise  of  profit,  or  to 
throw  good  money  after  bad.  The  evidence  thoroughly  satisfies 
me  that  any  reasonable  inquiry  and  examination  by  competent 
men,  in  1901,  would  have  disclosed  that  to  dispose  of  this  property 
at  the  amount  of  the  mortgage  would  be  to  sacrifice  the  rights 
of  the  unsecured  creditors,  to  say  nothing  more.  I cannot  believe 
that  Mr.  Davies  continued  to  make  outlays  and  work  this  property 
for  a year  without  knowing  the  character  of  the  business,  the 
approximate  saleable  value  of  the  property  and  business,  and  that 
he  was  obtaining  it  all  at  a sum  far  below  its  saleable  value  in 
open  market.  I cannot  agree  with  the  assignee’s  opinion  that 
there  can  be  no  “goodwill”  value  in  a case  of  insolvency.  There 
may  or  there  may  not  be — it  is  a question  of  circumstances. 

I am  not  speaking  of  “goodwill”  with  technical  accuracy.  If 
the  business  connection  and  trade  name  of  the  firm  was  not 
considered,  it  ought  to  have  been.  Mr.  Davies  was  improving 
the  property  of  course,  but  improving  the  creditors  out  of  their 
ownership  at  the  same  time;  creating  an  unmanageable  condition, 
developing  interests  in  conflict  with  the  interests  of  creditors, 
and  every  day  making  full  and  honest  disclosure  almost  an  im- 
possibility. 

Mr.  Davies  was  not  at  the  time  of  the  trial  able  to  give  evidence, 
and  is  not  now  alive  to  speak  for  himself.  I have  not  forgotten 
this  and  shall  try  not  to  forget  it.  I shall  endeavour  to  confine 
myself  to  the  evidence,  and  the  legitimate,  in  fact  irresistible,  infer- 
ences it  points  to;  and,  apart  from  this,  I only  know  of  him  by 
reputation,  and  nothing  whatever  to  his  discredit. 

There  is  a general  presumption  in  favour  of  the  good  faith 
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and  validity  of  transactions  which  have  stood  unchallenged  for  a 
long  time;  and,  if  the  known  facts  and  existing  documents  are, 
though  such  as  to  give  rise  to  suspicion,  nevertheless  capable  of 
reasonable  explanation,  the  Court  ought  not  to  draw  inferences 
against  the  integrity  of  persons  who  have  long  since  been  dead 
and  cannot  therefore  defend  themselves:  Vatcher  v.  Paul , [1915] 
A.C.  372. 

There  is  no  ground  to  assume  that  Mr.  Davies  was  conscious 
that  he  was  doing  anything  flagrantly  wrong,  or  even  contrary 
to  somewhat  generally  accepted  business  methods.  It  is  quite 
possible  that  he  regarded  the  rule  against  purchase  by  a trustee,  of 
which  he  appears  to  have  been  aware,  as  purely  legal  or  artificial 
— “a  legal  quibble  or  technicality?  only — it  is  quite  probable 
that  he  did  not  quite  appreciate  that  he  was  committing  a moral 
wrong,  and  thought  himself  justified  in  getting  the  best  bargain 
he  could  obtain.  But,  upon  the  uncontradicted  facts,  could 
Mr.  Davies  say  much  more  if  in  Court?  He  placed  himself  in  a 
position  antagonistic  to  the  interests  of  his  cestui  que  trust , and, 
without  disclosing  the  knowledge  he  must  have  acquired  during 
a year’s  operation,  he  purchased  from  men  ignorant  of  the  situa- 
tion, and  purchased,  as  I find,  at  an  undervalue.  “It  is  a rule 
of  universal  application,  that  no  one,  having  such  duties  to  dis- 
charge, shall  be  allowed  to  enter  into  engagements  in  which  he 
has,  or  can  have,  a personal  interest  conflicting,  or  which  may 
possibly  conflict,  with  the  interest  of  those  whom  he  has  bargained 
to  protect:”  Lord  Chancellor  Cranworth,  in  the  Aberdeen-Blaikie 
case,  cited  above. 

I have  no  doubt  at  all  that  the  meeting  was,  in  the  strictest 
sense,  “a  meeting  to  confirm”  a thing  already  done,  a mere  matter 
of  form,  and  was  so  regarded  by  the  handful  of  creditors  who 
attended  it.  That  it  was  regarded  by  the  assignee  as  a legal 
formality  only  is  evident  from  his  letter  to  Henderson  & Small 
of  the  16th  June,  1902,  quoted  above,  the  letter  to  the  Pusey 
& Jones  Company  of  the  9th  June,  and  Mr.  Worrell’s 
evidence  of  what  was  done  at  the  meeting.  The  meeting  was  not 
advertised  in  the  Ontario  Gazette:  see  sec.  17  of  the  Act.  The 
creditors  were  in  the  dark  as  to  what  had  been  done,  the  position 
of  Mr.  Davies,  and  the  situation  generally. 

Having  regard  to  the  matters  hereinbefore  referred  to,  I am 
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clearly  of  opinion  that  the  deed  to  Mr.  Davies  was  voidable  at 
the  time  he  obtained  it,  and,  subject  to  the  question  of  lapse  of 
time,  ought  not  to  be  and  cannot  be  allowed  to  stand. 

At  this  distance  of  time,  just  how  the  meeting  of  the  18th 
June  was  convened  is  not  in  itself  a vital  question;  and,  if  this 
were  all,  or  even  coupled  with  a sale  at  an  undervalue,  unfortunate 
as  I think  it  would  be,  I would  not  feel  justified  in  attempting  to 
disturb  existing  conditions.  This  is,  however,  a relevant  question 
under  the  circumstances  of  the  case.  The  authority  of  the 
assignee  and  the  functions  and  powers  of  the  creditors  are  both 
statutory;  and  I am  definitely  of  opinion,  and  find,  that  this 
“ meeting  of  creditors”  so-called  was  not  regularly  or  legally 
convened  or  constituted  within  the  provision  and  intent  of  the 
Act  of  1897,  and  that  the  deed  in  question  was  not  in  law  sanc- 
tioned or  approved  of  by  the  creditors  of  the  insolvent  estate. 

It  is  not  necessary  for  me  to  ascertain,  even  with  substantial 
accuracy,  the  actual  value,  in  the  market,  of  the  property  in  190L 
and  I feel  no  difficulty  in  arriving  at  a conclusion  as  to  the  value 
at  that  time,  in  so  far  as  it  is  necessary  to  enable  me  to  dispose 
of  the  issues  in  this  action.  I think  I have  already  said  that  I 
am  only  taking  into  consideration  conditions  as  they  were  then, 
and  these  only  in  so  far  as  they  were  manifest  at  the  time.  Hidden 
sources  of  profit  or  advantages,  which  would  not  have  been  re- 
vealed to  prospective  purchasers,  ought  not  to  be  taken,  and  I 
have  not  taken  them,  into  account.  This  property  should  have 
been  carefully  and  widely  advertised,  and  the  advantages  it 
afforded  for  the  carrying  on  of  an  extensive  and  profitable  trade 
referred  to.  To  do  this  intelligently,  and  dispose  of  the  property 
to  the  advantage  of  the  creditors,  information  as  to  the  nature 
and  extent  of  the  business  enjoyed  by  the  Taylor  Brothers,  their 
connection  with  the  building  trade,  their  facilities  for  manufac- 
turing and  shipment,  should  and  could  easily  have  been  collected. 
I do  not  wish  to  be  understood  as  indicating  the  opinion  that  any 
or  all  of  these  steps  were  necessarily  incident  to  a valid  sale. 
A valuation,  too,  of  machinery  by  a person  of  mechanical  skill, 
of  the  kilns,  buildings,  and  material  by  an  expert  or  person 
of  experience  in  brick-making  in  a large  way,  although  perhaps 
not  a sine  qud  non,  would  obviously  have  been  expedient,  and 
would  probably  have  prevented  this  litigation.  A man  who  had 
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been  extensively  engaged  in  a similar  business,  even  without 
assistance,  once  he  had  familiarised  himself  with  local  conditions, 
would  perhaps  have  been  able  to  make  a fairly  accurate  estimate 
of  the  value  of  the  property — I mean  the  selling  value — but,  if 
such  a man  were  looking  to  the  acquisition  of  this  property,  I 
doubt  if  even  he  would  depend  upon  his  own  judgment  alone  as 
to  everything.  I am  inclined  to  think  that  he  would  invoke 
the  assistance  of  some  one  specially  qualified  to  judge  as  to  certain 
matters — for  instance,  plant,  machinery,  material,  or  the  like. 
In  other  words,  I would  hardly  expect  that  any  one  man  could 
cover  the  whole  field. 

It  is  in  evidence,  and  I afri  satisfied  that  it  is  the  fact,  that 
building  operations  were  not  active  in  1901.  The  property, 
consequently,  would  not  sell  as  readily  or  for  so  much  as  in  a 
period  of  activity,  but  this  argument  can  be  and  was  pushed 
beyond  its  legitimate  limits.  Brick  is  a staple — essential  and 
indispensable.  Investors  prefer  immediate  returns,  of  course; 
but,  in  the  case  of  a staple  and  indispensable  industry,  men 
engaged  or  proposing  to  engage  in  the  line  of  business  do  not 
turn  away  merely  because  of  this,  inevitably  recurring,  condition 
incidental  to  all  industries.  A great  water-power,  a stone  or 
marble  quarry,  a coal-mine,  a generally  remunerative  franchise, 
a timber-limit,  anything  that  the  people  need  and  must 
have,  are  illustrations  of  this.  They  are  all  affected  by 
temporary  conditions;  but,  subject  to  deductions  for  interest 
on  capital,  the  preference  for  immediate  returns,  and  the 
like,  they  retain  their  intrinsic  value  as  quasi  monopolies.  The 
defendants  endeavoured  to  shew  that  many  of  the  structures 
and  much  of  uhe  plant  were  ill-conceived,  and  unsuitable,  and 
had  to  be  abandoned;  that  the  methods  adopted  by  the  Taylors 
were  antiquated  and  not  economical;  and  they  succeeded,  in  my 
opinion,  even  beyond  their  aim.  What  does  it  all  shew,  if  not  the 
incompetence  of  the  Taylors,  and  that  the  insolvency  was  not 
attributable  to  the  business  but  to  the  methods  of  its  management. 
The  whole  bank  of  brick  strata,  about  170  feet  high,  unsurpassed 
in  quality  anywhere,  was  exposed  to  view  in  1901.  Economic 
gain  by  improved  methods  would  have  been  apparent  to  intending 
purchasers  if  the  property  had  been  exposed  to  sale,  and  com- 
petitiors  had  not  been  “ warned  off”  by  Mr.  Davies’  apparent 
ownership  in  fee.  What  was  at  once  apparent  to  Mr.  Davies, 
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and  what  he  at  once  set  about  to  change,  without  waiting  for  the 
formality  of  a conveyance — shewing  his  estimate  of  the  poten- 
tialities of  the  property,  at  all  events — would  have  been  apparent 
to  any  practical  brick-men  if  they  had  been  allowed  to  think 
that  the  property  was  open  for  purchase.  The  movement  of 
material  by  gravitation,  the  loading  of  it  by  machinery,  improved 
methods  of  grinding  and  the  like,  improved  machinery,  kilns  and 
presses  spoken  of  by  Mr.  Burgess  as  installed  in  1901-2,  were  not 
new  to  the  trade  at  the  date  of  the  assignment. 

I find  that  the  insolvency  was  not  because  the  business  could 
not  be  profitably  carried  on  under  reasonably  competent  manage- 
ment, but  was  brought  about  by  the  Taylors’  wank  of  practical 
experience  in  the  first  place,  by  dissipating  their  working  capital 
in  matters  unconnected  with  the  business,  by  injudicious  expen- 
diture, and  ultimately  by  the  unfitness  of  William  Taylor  to 
manage  a large  business  while  he  was  in  control.  Even  in  the 
end  an  alert,  capable  business  man  would  have  tided  over  the 
difficulty.  I would  not  expect  it  of  William  Taylor,  who,  while 
short  of  money,  and  shortly  before  the  assignment,  foolishly, 
and  without  any  expectation  of  profit,  spent  S3, 000  in  order  to 
accommodate  Mr.  Davies  with  a supply  of  water  for  his  residence. 
At  the  root  of  it  all  was  the  fact  that  none  of  the  Taylors  were  good 
business  men,  or  practical  brick-makers,  and  were  too  well  off 
at  the  beginning.  Mr.  Owens  said  of  William:  “ Mr.  Taylor 
was  one  of  those  buoyant,  active,  energetic  fellows  who  are 
always  on  the  job.”  I am  sure  Mr.  Owens  did  not  intend  to 
create  a wrong  impression,  and  he  did  not  so  far  as  I am  concerned. 
Making  every  allowance  for  the  crushing  effect  of  the  insolvency 
of  which  Mr.  Owens  speaks,  I am  sure  that  if  I had  come  in 
contact  with  William  Taylor — say,  when  he  took  over  the  manage- 
ment of  this  business — for  one-tenth  the  time  that  I listened  to 
him  in  Court,  intelligent  and  fairly  well-educated  man  as  he  is, 
I could  have  told  in  advance  that  if  he  encountered  any  fairly 
difficult  financial  or  mental  problem,  anything  involving  strenuous 
and  persistent  thinking  out,  he  would  do  just  what  he  has  done, 
give  it  up  without  a struggle.  Even  the  life  of  a newsboy  would 
not  have  educated  William  Taylor  into  mental  alertness.  Of 
these  two  witnesses,  both  honest  and  candid,  I have  more  con- 
fidence in  the  recollection  of  William  Taylor  than  in  that  of  Mr. 
Owens;  not  because  of  any  doubt  of  Owens’  sincerity,  but  because 
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he  manifestly  felt  very  little  interest  in  the  matter,  and  Taylor 
would  be  more  likely  to  remember  than  a busy  lawyer.  The 
number  of  calls  made  is  of  comparatively  little  consequence;  the 
probability  is  that  neither  statement  is  quite  accurate;  Taylor’s 
employment  would  limit  them  pretty  well.  Mr.  Owens’  second 
thought  that  they  may  have  been  at  night  does  not  impress  me. 
Lawyers  of  Mr.  Owens’  standing  do  not  keep  “open  house” 
in  their  offices  by  night,  or  convert  them  into  “a  rendezvous” 
for  idle  persons,  as  he  rather  unhappily  expressed  it;  and  “buoy- 
ant, active,  and  energetic  fellows,  always  on  the  job,”  do  not 
seek  out  such  places.  Mr.  Owens  was  thinking  of  the  days 
before  the  assignment,  when  the  Taylor  brothers  were  welcome 
and  indulgently  treated  clients.  As  to  what  was  communicated, 
there  is  not  much  to  communicate,  and  nothing  specific  or  definite 
is  related.  If  Mr.  Owens  repeated  all  he  knew — and  it  is  unlikely 
— what  did  it  amount  to?  He  only  attended  two  meetings.  It 
is  quite  impossible  for  me  to  assume  that  Mr.  Clarkson  took  time 
to  make  elaborate  statements  to  absentee  inspectors,  and  it  is 
not  stated  that  Mr.  Owens  examined  the  records.  Taylor, 
aware  of  the  outstanding  fact  that  Mr.  Davies  was  in  possession 
of  the  property  and  working  it,  naturally  assumed  that  he  was 
in  as  mortgagee,  and  knew  nothing  else,  if  he  is  to  be  believed. 
He  had  no  means  to  redeem  the  mortgage,  and  had  no  knowledge 
of  facts  giving  a right  of  action.  I accept  Mr.  Taylor’s  statement 
as  to  the  extent  of  his  knowledge;  he  impressed  me  throughout  as 
an  upright,  truthful  man.  Mr.  Owens  knew  of  the  lease,  and 
not  a very  great  deal  more.  He  was  like  many  of  the  inspectors 
in  this  respect.  There  is  nothing  to  suggest  that  any  of  them, 
or  the  assignee,  knew  what  was  happening  at  the  Don;  and  I 
will  not  do  any  of  these  gentlemen  the  injustice  of  thinking  thac 
they  would  not  have  grasped  its  significance  if  they  had  known, 
or  that  they  knew  and  allowed  the  creditors  to  remain  in  ignorance 
when  they  sanctioned  the  conveyance. 

I attach  no  importance  to  the  fact  that  the  plaiiitiff  released 
her  dower.  I think  she  would  probably  have  signed  anything 
at  that  time,  and  no  consideration  was  paid  her,  but  this  is  not 
what  influences  me.  At  that  time  she  had  a right  to  believe  that 
the  estate  would  be  managed  in  the  best  interests  of  all  concerned, 
and  it  would  not  be  unreasonable  for  her  to  expect  that  there 
would  be  a surplus  after  payment  of  the  creditors  in  full,  and  if 
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so  to  do  anything  to  facilitate  an  advantageous  sale  would  enure 
to  the  advantage  of  her  husband,  and  incidentally  to  her  own 
advantage.  And  I attach  no  importance  whatever  to  the  fact 
that  she  was  paid  and  accepted  a dividend.  She  did  not  and  does 
not  question  the  validity  of  the  assignment,  and  no  part  of  the 
dividend  came  out  of  the  conveyance  to  Mr.  Davies.  On  the 
contrary,  the  dividend  for  all  creditors  was  reduced  by  Mr.  Davies 
ranking  as  an  unsecured  creditor  for  $55,000  or  more.  Accept- 
ance of  a part  of  what  a creditor  or  claimant  is  entitled  to  does 
not  bar  or  prejudice  the  right  to  obtain  full  relief:  In  re  Cross, 
Harston  v.  Tenison  (1882),  20  Ch.  D.  109. 

I am  entirely  satisfied  upon  the  evidence  that,  if  this  property 
had  been  fairly  advertised  and  offered  for  sale  by  competition 
in  1901,  it  would  have  realised  a sum  largely  in  excess  of  the 
total  sum  charged  thereon  by  the  Davies  mortgage,  or,  in  other 
words,  a surplus  after  payment  of  this  mortgage  in  full,  for 
creditors  or  the  parties  ultimately  entitled  under  the  trusts  of 
the  assignment,  and  I so  find;  and,  while  I realise  that  it  is  easy 
to  be  mistaken  in  a matter  of  this  kind,  I am  strongly  of  the 
opinion  that,  with  proper  preliminary  preparation,  somewhat  of 
the  character  I have  indicated,  and  due  advertisement,  and  so 
offered  for  sale,  the  property  and  business  were  worth,  and  would 
have  realised  in  the  open  market,  a sum,  over  and  above  the 
Davies  mortgage,  sufficient  to  pay  the  other  creditors  entitled 
to  rank  on  the  estate  in  full,  and  more. 

There  remains  the  question  of  the  very  long  delay  in  bringing 
action.  The  Statute  of  Limitations,  if  the  conclusions  I have 
reached  as  to  the  status  of  Mr.  Davies  be  correct,  does  not  directly 
apply;  although  it  is  true,  all  the  same,  that  the  Court  may  refuse 
to  give  relief  even  within  the  time  mentioned  in  the  statute.  I 
have  not  come  to  a conclusion  as  to  how  I should  decide  as  to  this 
question  without  a great  deal  of  anxious  thought.  As  in  an 
action  for  construction  of  a will,  so  in  this  action,  decisions  are 
not  necessarily  very  helpful;  each  case  is  largely  dependent  upon 
its  own  facts.  I think  the  plaintiff  was  in  very  straitened  cir- 
cumstances, but  poverty  is  not  generally  in  itself  a ground  for 
disturbing  a transaction  after  the  lapse  of  a long  time.  I was 
referred  to  cases  to  shew  that  it  is  a proper  ground  if  the  poverty 
is  brought  about  by  the  transaction  complained  of.  I have  not 
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examined  the  cases,  as,  assuming  that  it  is  so,  and  reason  and  hazy 
recollection  induces  me  to  think  it  is,  I do  not  quite  see  how  this 
rule  could  be  applied  here.  It  was  not  the  act  of  Mr.  Davies 
that  directly  caused  the  want  of  means  (of  the  plaintiff’s  husband) ; 
it  was  the  assignment,  not  attacked,  that  quite  properly,  for  a time 
at  all  events,  divested  him,  and  incidentally  the  plaintiff,  of  the 
means  of  prosecuting  an  action.  If  it  is  true  that,  if  the  property 
and  business  was  saleable  at  a sum  more  than  sufficient  to  pay  the 
debts  in  full,  and  I have  said  that  I am  strongly  of  opinion  that 
it  was,  it  was  the  conduct  of  Mr.  Davies  that  prevented  the 
surplus  from  reverting  to  the  owners,  and  continued  the  em- 
barrassment; but,  if  that  point  had  been  reached,  there  would 
be  no  basis  of  contest,  and  no  action.  If  a higher  Court  should 
find  that  I am  in  error  as  to  this,  and  I shall  not  be  surprised  to 
discover  that  I am,  the  facts  are  sufficiently  found  to  prevent 
injustice  resulting.  Upon  the  question,  generally,  of  lapse  of 
time,  I have  been  referred  to  a number  of  cases,  and  have  examined 
them  and  some  others.  The  principles  upon  which  Courts  grant 
relief  are  clear  and  uniform;  their  application  is  not  free  from 
difficulty,  of  course.  Cases  of  acquiescence,  concurrence,  or 
adoption  are  obviously  formidable  grounds  of  defence,  and  must 
always  be  clearly  distinguished  from  mere  delay.  There  has  been 
no  acquiescence  in  or  adoption  of  the  transaction  in  this  case. 
There  has  been  very  long  delay.  Delay  should  not  work  a for- 
feiture of  a plaintiff’s  rights,  so  long  as  the  parties  can  be  restored 
to  their  former  position,  or  justice  can  still  be  done;  and  particu- 
larly, I think,  if  the  action  is  founded  upon  a breach  of  trust. 

In  Trevelyan  v.  Charter,  4 L.  J.N.S.  Ch.  at  p.  214,  Lord  Cotten- 
ham,  M.R.,  said:  “It  does  indeed  become  the  duty  of  the  Court, 
when  transactions  of  long  standing  are  brought  before  it,  most 
anxiously  to  weigh  all  the  circumstances  of  the  case,  and  to 
consider  what  evidence  there  may  have  been,  which  from  lapse 
of  time  may  be  lost.  Rut  beyond  this,  in  cases  of  fraud,  I think 
time  has  no  effect.  Were  it  otherwise,  the  jurisdiction  of  the 
Court  would  be  defeated,  not  because  the  case  was  not  one  for 
interference,  but  because  the  author  of  the  fraud  has  been  enabled 
to  continue  his  deception  till  such  a time  has  elapsed  as  to  prevent 
the  interference  of  the  Court.  Such  fortunately  is  not  the  law; 
and  those  who  may  be  disposed  fraudulently  to  appropriate  to 
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themselves  the  property  of  others,  may  be  assured  that  no  time 
will  secure  them  in  the  enjoyment  of  their  plunder,  but  that  their 
children’s  children  will  be  compelled  by  this  Court  to  restore  it 
to  those  from  whom  it  had  been  fraudulently  abstracted.”* 

I have  not  felt  it  incumbent  upon  me  to  characterise  in  any 
way  the  actions  of  Mr.  Davies  or  the  means  by  which  he  obtained 
a conveyance  of  this  property.  I have  to  the  best  of  my  ability 
traced  and  set  out  the  facts  and  circumstances  alleged  or  proven, 
and  declared  my  conclusions  of  fact,  and  what  I understand  to 
be  the  legal  result. 

In  the  Charter  case,  the  act  complained  of  was  certainly  a 
very  flagrant  breach  of  the  duty  of  a trustee  to  his  cestui  que 
trust,  and  about  forty  years  had  elapsed  before  action,  but  no 
great  length  of  time  after  its  discovery.  It  was  argued  that  there 
was  ample  notice  of  the  fraud,  or  causes  to  put  the  cestui  que 
trust  on  inquiry,  at  an  early  date,  and  there  was  no  acquiescence. 
Thomas  Charter  was  agent  and  solicitor  for  the  owner.  The 
owner  was  urging  a speedy  sale  of  the  whole  property  for  13,000 
guineas.  The  agent,  with  the  knowledge  of  the  owner,  obtained 
a valuation  in  parcels.  The  total  of  the  valuations  exceeded  the 
fixed  price.  The  owner  was  not  informed  of  the  result  of  the 
valuation.  The  agent  sold  part,  much  the  greater  part,  to  a 
stranger,  and  by  means  of  an  intermediary  sold  the  remainder 
to  himself  for  a sufficient  sum  to  make  up  the  13,000  guineas,  and 
accounted  for  this  sum  only.  On  appeal,  Charter  v.  Trevelyan, 
11  Cl.  & Fin.  714,  at  pp.  738,  739,  Lord  Chancellor  Lyndhurst 
said:  “The  result,  then,  to  which  I think  the  evidence  tends,  is 
that  the  property  was  purchased  by  Thomas  Charter,  in  the  name 
of  James  Charter,  at  the  time  when  Thomas  Charter  was  acting 
as  agent  to  Sir  John  Trevelyan,  and  employed  by  him  to  dispose 
of  it;  that  Sir  John  Trevelyan  was  not  informed  at  the  time  of 
the  true  nature  of  this  transaction;  that  the  purchase-money 
paid  was  greatly  below  the  value;  that  it  was  studiously  concelaed 
from  Sir  John  Trevelyan,  at  the  time  of  the  reference  in  1808, 
that  Thomas  Charter  had  been  the  purchaser,  and  that  this 

* This  quotation  is  from  the  report  of  the  speech  of  Lord  Campbell  in 
the  House  of  Lords  (11  Cl.  & F.  at  pp.  740,  741),  where  he  purports  to  give 
the  words  of  Lord  Cottenham;  but  it  is  not  in  precisely  the  same  language 
as  is  found  in  the  Law  Journal  report. 
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appears  to  have  been  discovered  only  in  consequence  of  the 
application  made  on  the  part  of  Thomas  Malet  Charter  to  Mr. 
White,  in  the  year  1825.  Under  these  circumstances,  time  cannot 
be  set  up  as  a bar  to  the  suit,  which  in  other  respects  rests  upon 
the  clearest  principle  of  equity.” 

Lord  Campbell,  at  p.  740,  said:  “I  am  obliged  to  come  to  the 
conclusion  that  the  remedy  in  this  case  has  not  been  barred  by 
lapse  of  time,  and  that  the  parties  have  never,  with  a knowledge 
of  the  facts,  done  anything  which  can  be  considered  as  an  acquies- 
cence in  the  matter  complained  of.” 

The  plaintiff  knew  that  Mr.  Davies  was  in  possession,  thought 
he  was  in  as  mortgagee,  and  had  no  means  of  satisfying  his  claim, 
but  she  did  not  know  of  the  facts  upon  which  this  action  is  based, 
or  that  Davies  was  a trustee-purchaser,  until  about  the  time 
proceedings  were  taken.  She  could  not  acquiesce  in  a transaction 
of  which  she  had  no  knowledge;  and  no  rights  of  third  parties 
have  intervened:  Archbold  v.  Scully  (1861),  9 H.L.C.  360,  at 
pp.  383,  388,  and  389.  The  conduct  of  a trustee  acting  unfairly 
cannot  be  condoned  unless  there  is  full  knowledge  of  the  facts 
and  the  rights  they  give  rise  to:  Moxon  v.  Payne  (1873),  L.R.  8 
Ch.  881,  at  p.  885. 

It  is  more  difficult  to  deny  relief  to  a class,  as,  for  instance, 
creditors,  on  the  ground  of  delay  than  in  the  case  of  an  individual : 
Boswell  v.  Coaks  (1884),  27  Ch.  D.  424,  at  p.  457. 

There  are  at  least  three  general  questions  yet  to  be  deter- 
mined : — 

(1)  Is  the  sum  involved  substantial;  is  it  sufficient  to  justify 
a Court  in  disturbing  existing  conditions  after  the  lapse  of  so 
many  years?  1 

If  my  conclusion  as  to  the  effect  of  the  evidence  is  approxi- 
mately accurate,  having  regard  only  to  conditions  in  1901,  the 
sum  remaining  in  trust  for  creditors  is  many  times  greater  than 
the  total  amount  so  far  distributed  in  dividends;  and  here  I 
think,  for  the  first  time,  not  the  amount  awarded  in  the  railway 
case,  because  it  was  awarded,  for  it  may  have  been  either  right 
or  wrong,  but  the  amount  Mr.  Davies  actually  received  under  it 
becomes  a relevant  question;  for,  if  the  plaintiff  and  other  creditors 
are  entitled  to  rank  upon  this  property  at  all,  and  there  is  a 
liability  to  account  for  it,  they  rank  to  the  extent  of  their  claims 
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upon  its  value  as  it  is  now,  and  upon  the  net  amount  that  has  been 
derived  from  it  after  the  mortgage  and  all  proper  allowances 
for  improvements  and  outgoings  are  taken  into  account- 

In  determining  what  was  done  and  whether  what  was  done 
was  right  or  wrong,  whether  the  deed  was  valid  or  invalid,  ascer- 
tained conditions  at  the  date  of  the  transaction  only  could  be 
taken  into  account;  but  I have  dealt  with  that,  and  upon  that 
basis  I have  determined  that  Mr.  Davies  purchased  while  a 
trustee  upon  terms  which  were  inequitable;  and,  having  regard 
to  this,  all  subsequent  increases  in  value  arising  from  new  con- 
ditions, not  dependent  upon  outlay  of  money  or  labour,  accrued 
to  the  benefit  of  the  cestui  que  trust,  if  the  transaction  is  to  be 
opened  up.  For  the  purpose  of  considering  whether  relief  should 
be  granted,  and  for  this  purpose  only,  the  present  value  is,  I 
think,  one  of  the  matters  to  be  considered;  and  it  seemed  to  be 
conceded  at  the  trial  and  upon  the  argument  that  this,  aside  from 
alterations  or  improvements,  is  far  beyond  anything  that  I have 
found  as  to  values  in  reference  to  1901.  I think  this  question 
should  be  determined  in  favour  of  the  plaintiff:  Kimber  v.  Barber 
(1872),  L.R.  8 Ch.  56;  DeBussche  v.  Alt  (1878),  8 Ch.  D.  286; 
Ex  p.  Lacey,  supra. 

(2)  If  the  deed  is  set  aside  and  the  matter  opened  up,  can 
substantial  justice  be  done  between  the  parties,  can  the  equities 
be  worked  out  so  that  the  creditor  or  creditors  and  ultimate 
owners  of  the  surplus,  if  any,  on  the  one  hand,  and  the  Davies 
estate,  on  the  other,  will  in  the  end  get  substantially  what  each 
is  equitably  entitled  to,  or  would  an  accounting  now  by  reason 
of  the  death  of  Mr.  Davies,  or  for  other  cause,  be  unfair  to  the 
Davies  estate?  I was  given  to  understand  by  counsel  at  the 
trial,  and  it  is  confirmed  by  the  evidence  of  Mr.  Clarkson  as  well, 
that,  from  about  the  beginning  of  1902,  an  elaborate  and  careful 
account  has  been  kept  by  Mr.  Davies  of  everything  connected 
with  the  property  and  business ; that  the  books  have  been  regularly 
audited  by  Mr.  Clarkson’s  staff;  and  everything  to  the  minutest 
detail  can  be  shewn.  The  transactions  for  the  few  months  before 
this  can  be  ascertained  with  reasonable,  if  not  absolute,  accuracy. 
So  far  as  the  status  of  Mr.  Davies  and  the  initial  question  are 
concerned — the  liability  to  account  at  all,  if  prompt  action  had 
been  taken — I can  think  of  nothing  that  Mr.  Davies  could  have 
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said,  if  he  had  been  able  to  attend  the  trial,  that  has  not  been  ennox’ 
disclosed  with  reasonable  clearness;  and,  so  far  as  the  outlays  1917 
and  actual  operating  expenses  are  concerned,  the  situation  is  not  Taylor 

in  any  way  affected  by  Mr.  Davies’  death.  I am  therefore  of  Davies 
opinion  that  the  matter  can  be  worked  out  satisfactorily  and  with 
justice  to  all  parties. 

(3)  And,  finally,  what  is  the  paramount  equity?  The  answer 
is  involved  in  what  I have  already  stated. 

I am  of  opinion  that  the  deed  should  be  set  aside,  and  the 
property  revested  in  the  assignee,  against  whose  good  faith  no 
imputations  have  been  made;  and  that  the  plaintiff  should  have 
her  costs  against  the  Davies  estate.  Costs  are  not  asked  against 
the  assignee,  and  there  will  be  none.  The*  plaintiff  asked  leave 
to  amend  her  statement  of  claim.  The  proposed  amendments 
have  not  been  filed,  but  the  application  will  be  considered. 

Counsel  asked  that  they  be  allowed  an  opportunity  to  discuss 
the  terms  of  the  order  after  I had  determined  the  main  issues. 

I will  appoint  a time  for  this  when  applied  to,  and  counsel  might 
consider  meantime  and  be  prepared  to  submit  their  view  as  to 
costs  incurred  by  the  assignee  as  a defendant  in  the  action. 

May  4.  Lennox,  J.: — Since  giving  my  reasons  on  the  31st 
March,  I have  heard  that  one  of  the  solicitors  in  the  action 
thought  that  possibly  I had  overlooked  some  of  the  statements 
contained  in  exhibit  67,  filed  at  the  adjourned  hearing  and  im- 
mediately preceding  the  argument.  Upon  hearing  this,  I 
immediately  caused  notice  to  be  given  to  the  solicitor  that  I 
would  be  glad  to  have  my  attention  called  to  any  point  overlooked 
and  to  alter  my  judgment  if  anything  should  appear  making  it 
proper  for  me  to  do  so.  The  solicitor,  however,  did  not  ap- 
parently think  the  matter  of  consequence,  as  nothing  was  done. 

As  a matter  of  fact,  this  exhibit  had  not  been  forwarded  to  me; 
and,  when  I was  setting  out  my  reasons,  I trusted  to  my  recollec- 
tion of  it  and  the  impression  it  created  upon  my  mind  at  the 
time  it  was  put  in,  and  during  the  argument.  I have  since 
obtained  and  carefully  examined  it  with  a view  to  determining 
whether  it  contains  anything  that  would  make  it  proper  for  me 
to  alter  or  modify  the  conclusions  I have  already  expressed. 

The  perusal  of  these  papers  emphasises  the  view  I have  already 
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stated,  that  Mr.  Davies  was  aware  at  a pretty  early  date  that 
there  was  some  legal  or  at  least  technical  objection  to  his  occupy- 
ing the  dual  position  of  quasi  vendor  and  purchaser  at  the  same 
time;  and,  unfortunately,  it  goes  to  emphasise  as  well  the  fact, 
of  which  there  is  too  great  an  abundance  of  evidence,  that  no 
one  actively  connected  with  the  administration  and  winding-up 
of  this  estate,  Mr.  Worrell  perhaps  only  excepted,  appears  to 
have  thought  it  necessary  or  important  to  follow  out  the  explicit 
and  positive  provisions  of  the  statute.  The  correspondence 
corroborates  what  was  stated  at  the  trial  by  Mr.  Owens,  and 
which  I have  accepted  and  acted  upon,  namely,  that  Mr.  Davies 
at  an  early  date  expressed  an  intention  to  resign.  See  letter  from 
Ritchie  & Co.  (solicitors  for  Davies)  of  the  31st  July,  1901,  Mr. 
Davies’  letter  of  the  3rd  September,  1901,  Clarkson’s  letter  to 
Denton  of  the  6th  September  and  his  reply  endorsed,  and  Mr. 
Worrell’s  letter  of  the  10th  September.  So  that  the  defendants 
may  have  the  benefit  of  this  circumstance,  as  an  argument  upon 
appeal,  if  any  it  affords,  it  is  only  fair  to  say  that  I am  not  sure 
that,  when  Davies’  letter  of  the  3rd  September  was  produced, 
or  during  the  argument,  I distinctly  grasped  the  fact  that  the 
year  of  date  is  1901,  and  it  is  possible  that  I took  it  as  the  original 
of  the  letter  of  the  3rd  July , 1902,  of  which  only  a copy  was 
available  at  the  time  of  the  previous  taking  of  evidence;  but, 
at  all  events,  this  is  clear,  that  I did  not  then  consider  that  any- 
thing put  forward  by  the  supplementary  evidence  produced 
materially  affected  the  tentative  opinion  I had  formed  upon  the 
evidence  generally;  and,  in  view  of  this,  I have  thought  it  neces- 
sary and  proper  in  the  interest  of  the  defendants  to  consider 
carefully  how  this  affects  or  should  affect  the  conclusions  I have 
already  stated,  if  at  all.  In  doing  this  I have  reviewed  all  the 
evidence,  verbal  and  documentary,  throwing  light  upon  the 
position  of  Mr.  Davies  in  relation  to  the  insolvent  estate.  If 
Mr.  Davies  had  clearly  cut  loose  from  the  position  he  was  ap- 
pointed to  at  that  time,  had  never  any  actual  connection  with  the 
management  of  the  estate  after  the  3rd  September,  1901,  then, 
although  there  would  still  be  the  legal  question  as  to  an  effective 
and  complete  severance  of' the  relation  created,  accepted,  and 
acted  upon  on  the  5th  July,  and  the  information  he  had  acquired 
in  the  meantime,  it  would  be  an  entirely  different  question  from 
the  one  I have  to  deal  with.  No  one  ever  heard  of  the  appoint- 
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ment  of  an  inspector  by  other  inspectors,  and  no  action  was 
taken  even  purporting  to  appoint  Mr.  Noel  Marshall,  nor  does 
the  matter  appear  to  have  been  discussed  as  suggested  by  Mr. 
Worrell.  Mr.  Marshall  attended  two  meetings,  apparently 
without  objection,  dropped  out,  and  is  not  referred  to  again  either 
in  the  minutes  or  in  the  deed  to  Mr.  Worrell — a very  careful 
practitioner,  as  all  the  evidence  shews — and  in  this  deed  Mr. 
Davies  is  made  a party  and  executes  it  as  an  inspector.  Mr. 
Clarkson,  Mr.  Worrell,  and  the  other  inspectors  regarded  Mr. 
Davies  as  an  inspector.  He  could  not  very  well,  at  the  same 
time,  be  an  inspector  and  not  an  inspector,  or  for  the  purposes 
of  the  Worrell  deed  and  not  in  the  matter  of  purchasing  and 
obtaining  a part  of  the  estate  for  himself.  It  seems  to  me  that 
the  attendance  of  Mr.  Noel  Marshall  was  for  a temporary  purpose 
only;  and  in  the  meantime  Mr.  Davies  made  all  the  arrangements 
for  the  deed,  which,  until  Mr.  Worrell  intervened,  were  thought 
by  himself,  his  solicitors,  and  Mr.  Clarkson,  to  be  effective  without 
more,  and  then  came  back.  He  joined  in  the  meeting  of  the 
5th  July,  at  which  matters  in  his  interest  were  determined  upon, 
and,  having  completed  the  bargain  for  the  purchase  of  the  property 
in  question  on  or  before  the  10th  February,  1902,  for  a con- 
sideration not  stated  in  the  deed,  he  resumed  his  duties  as  an 
inspector  and  voted  upon  the  amount  he  was  to  pay  for  it  at 
the  meeting  of  inspectors  on  the  22nd  April  thereafter. 

I cannot  find  ground  for  the  argument  that  he  is  not  recorded 
as  an  inspector  attending  this  meeting.  The  minutes  were  in 
all  cases  taken  by  the  same  recorder,  the  assignee;  and,  whether 
I examine  the  record  of  this  meeting  alone  or  compare  it  with 
the  record  of  all  the  other  meetings,  there  is  no  possible  answer, 
that  I can  see,  to  the  conclusion  that  Mr.  Clarkson  regarded  and 
entered  Mr.  Davies  as  an  actual  and  acting  inspector  at  that  time ; 
and  he  would  know.  And,  knowing  of  the  relation  of  Mr.  Davies 
to  the  estate,  as  it  was  then  and  subsequently,  and  after  the 
meeting  of  creditors  on  the  18th  June,  and  the  execution  of  the 
Worrell  deed  by  Davies  as  an  inspector,  and  no  doubt  intending 
to  act  legally  and  properly,  Mr.  Clarkson  obtained  what  is  referred 
to  as  the  resignation  on  the  3rd  July,  1902.  Pointedly  directing 
my  attention  to  this  feature  of  the  case,  the  matter,  as  it  concerns 
the  defence,  certainly  does  not  appear  to  me  in  a more  favour- 
able light  than  it  did  when  I gave  my  reasons  for  judgment  on  the 
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31st  March;  and  it  is  unnecessary  to  say  more  except  to  refer 
to  the  draft  statutory  declaration  included  in  exhibit  67 — pre- 
pared, as  the  jurat  shews,  in  1902,  and,  presumably,  at  or  after 
the  time  of  the  so-called  resignation  sent  to  the  assignee  on  the 
3rd  July  of  that  year,  the  statements  of  paragraphs  2 and  8 of 
Davies’  statement  of  defence — perhaps  of  no  great  significance 
on  account  of  Mr.  Davies’  condition  of  health  at  that  time — and 
the  important  evidence  afforded  by  Mr.  Clarkson’s  discovery  of 
the  actual  terms  of  the  notice  calling  the  meeting  of  the  18th 
June,  1902.  The  proposed  amendment  of  the  statement  of 
claim  is  allowed,  identified,  and  filed. 


1917 


[APPELLATE  DIVISION.] 


April  3. 


Pipher  v.  Township  of  Whitchurch. 


Highway — Nonrepair — Collapse  of  Bridge  under  Traction-engine — Liability  of 
Township  Corporation  for  Damage  to  Engine — Notice  of  Claim  and  Injury 
— Informal  Notice  in  Writing — Sufficiency — Excuse  for  Want  or  Insuffi- 
ciency of  Notice — Absence  of  Prejudice — Municipal  Act,  R.S.O.  1914, 
ch.  192,  sec.  460  ( 4 ),  ( 5 ). 

The  plaintiff’s  traction-engine  having  been  injured  by  reason  of  the  collapse 
of  a township  bridge  over  which  it  was  being  driven,  and  this  action  being 
brought  against  the  township  corporation  to  recover  damages  for  the 
injury,  it  was  held,  that  the  question  of  the  defendant  corporation’s  liability 
was  concluded  by  Linstead  v.  Township  of  Whitchurch  (1916),  36  O.L.R. 
462,  which  arose  out  of  the  same  occurrence. 

No  formal  notice  in  writing  of  the  plaintiff’s  claim  or  of  the  injury  complained 
of  was  served  within  thirty  days  of  the  happening  of  the  injury,  as  required 
by  sec.  460,  sub-sec.  (4),  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192;  but 
notice  in  writing  was  given  within  the  proper  time  by  the  plaintiff  in  the 
other  action,  and  the  Reeve  learned  of  the  injury  to  the  engine  on  the  day 
after  the  accident.  Within  the  thirty  days,  also,  a letter  was  received 
by  the  Reeve  from  T.,  who  had  repaired  the  engine,  enclosing  an  account 
for  the  repairs  and  asking  payment  thereof ; this  was  sent  by  direction  of 
the  plaintiff;  it  made  clear  the  connection  between  the  accident  and  the 
repairs;  and  the  clerk  of  the  municipality  wrote  to  T.  acknowledging 
the  receipt  of  the  letter  and  saying  that  the  council  disclaimed  liability 
and  refused  to  pay: — 

Held,  that  the  notice  given  by  T.  was  sufficient  to  satisfy  the  statute;  or, 
if  it  was  not,  that  there  was  reasonable  excuse  for  the  want  or  insufficiency 
of  the  notice — it  was  reasonable  for  the  plaintiff  to  believe  that  the  sending 
in  of  T.’s  account  was  a sufficient  notice — and  the  defendant  corporation 
was  not  prejudiced  in  its  defence  (sub-sec.  (5)). 


An  appeal  by  the  defendant  township  corporation  from  the 
judgment  of  the  County  Court  of  the  County  of  York,  pro- 
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noiinced  by  Coatsworth,  Jun.  Co.  C.J.,  after  the  trial  of  the 
action  without  a jury,  in  favour  of  the  plaintiff. 

The  action  was  brought  by  the  owner  of  a traction-engine 
to  recover  damages  for  the  injury  done  to  it  when  a bridge  over 
which  it  was  being  driven  collapsed.  One  who  was  seated  on  the 
engine  was  killed,  and  an  action  brought  under  the  Fatal  Accidents 
Act,  to  recover  damages  for  his  death,  was  decided  in  favour  of 
the  plaintiff:  Linstead  v.  Township  of  Whitchurch  (1916),  36 
O.L.R.  462. 

The  determination  of  the  questions  raised  in  that  case  con- 
cluded the  same  questions  in  this  case;  but  in  this  case  there  was 
the  additional  defence  that  the  notice  prescribed  by  sec.  460  (4) 
of  the  Municipal  Act,  3 & 4 Geo.  V.  ch.  43,  R.S.O.  1914,  ch. 
192,  was  not  given  to  the  defendant  corporation. 

October  7 and  8,  1914.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

James  McCullough,  for  the  appellant  corporation,  referred  to 
Goodison  Thresher  Co.  v.  Township  of  McNab  (1909-10),  19 
O.L.R.  188,  44  S.C.R.  187.  No  such  notice  of  the  accident  as 
would  satisfy  the  requirements  of  the  statute  had  been  given, 
the  only  notice  being  a letter  written  by  the  firm  that  repaired 
the  engine  to  the  Reeve,  enclosing  their  account:  Egan  v.  Town- 
ship of  Baltfleet  (1913),  29  O.L.R.  116. 

K.  F.  Lennox,  for  the  respondent,  the  plaintiff,  argued  that 
the  notice  was  sufficient  under  sec.  460  of  the  Municipal  Act, 
referring  to  Denton’s  Municipal  Negligence  (Highways),  p.  254 
et  seq.,  and  cases  there  cited,  especially  Armstrong  v.  Canada 
Atlantic  R.W.  Co.  (1902),  4 O.L.R.  560,  568;  Mason  v.  Bertram 
(1889),  18  O.R.  1. 

McCullough,  in  reply,  argued  that  the  Armstrong  case  was  in 
conflict  with  other  authorities,  and  referred  to  the  Egan  case, 
supra. 

April  3.  The  judgment  of  the  Court  was  read  by  Meredith, 
C.J.O.: — This  is  an  appeal  by  the  defendant  from  the  judgment 
of  the  County  Court  of  the  County  of  York,  dated  the  7th  August, 
1914,  which  was  directed  to  be  entered  by  a Junior  Judge  (Coats- 
worth) after  the  trial  before  him  sitting  without  a jury  on  the 
4 th  and  5th  May,  1914. 
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The  action  arises  out  of  the  same  occurrence  as  was  in  question 
in  Linstead  v.  Township  of  Whitchurch,  36  O.L.R.  462,  30  D.L.R. 
431,  and  we  withheld  judgment  until  that  case  should  be  finally 
determined. 

The  respondent  was  the  owner  of  the  traction-engine,  and  sues 
to  recover  for  injury  done  to  it  when  the  bridge  over  which  it 
was  being  driven  collapsed,  and  the  Linstead  action  was  by 
the  personal  representative  of  a person  who  at  the  time  when  the 
accident  happened  was,  by  permission  of  the  owner  of  it,  driving 
the  engine. 

The  liability  of  the  appellant  for  the  consequences  of  the 
accident  having  been  established  in  the  Linstead  case,  the  only 
question  remaining  is  as  to  whether  this  action  must  fail  because, 
as  is  contended,  the  prescribed  notice  of  the  accident  was  not 
given  to  the  appellant.  That  ground  of  defence  is  based  on  the 
provisions  of  sub-sec.  (4)  of  sec.  460  of  3 & 4 Geo.  V.  ch.  43,  now 
sec.  460  of  ch.  192  of  R.S.O.  1914.  The  sub-section  provides 
that  “no  action  shall  be  brought  for  the  recovery  of  the  damages 
mentioned  in  sub-section  1 unless  notice  in  writing  of  the  claim 
and  of  the  injury  complained  of  has  been  served  upon  or  sent 
by  registered  post  to  the  head  or  clerk  of  the  corporation  in  the 
case  of  a county  or  township  within  thirty  days  . . . after 

the  happening  of  the  injury.  . . ” 

The  respondent  contends  that  the  notice  required  by  the  sub- 
section was  given;  but  that,  if  it  was  not,  or  if  the  notice  was  in- 
sufficient, it  should  be  held  that  there  was  reasonable  excuse 
for  the  want  or  insufficiency  of  the  notice,  and  that  the  appellant 
was  not  thereby  prejudiced  in  its  defence  (sub-sec.  (5)). 

It  was  admitted  on  the  argument  that  the  person  in  charge  of 
the  engine  was  killed  as  a result  of  the  accident,  and  that  due 
notice  in  writing  of  the  claim  of  his  personal  representative  and 
of  the  injury  complained  of  was  given  by  the  personal  representa- 
tive within  thirty  days  after  the  happening  of  the  accident. 
The  Reeve  of  the  municipality  was  informed  of  the  accident, 
and  visited  the  scene  of  it  on  the  morning  after  the  accident  hap- 
pened, and  he  then  learned  of  the  injury  that  had  been  done 
to  the  respondent’s  engine,  of  the  death  of  the  person  who  was 
in  charge  of  it,  and  that  the  injury  and  death  had  been  caused 
by  the  collapse  of  the  bridge. 
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No  formal  notice  in  writing  of  the  respondent’s  claim  or  of 
the  injury  complained  of  was  served  within  thirty  days  of  the 
happening  of  the  injury;  but,  on  the  20th  August,  1913,  and  within 
the  thirty  days,  a letter  was  written  by  Charles  A.  Thompson  & 
Company  to  the  Reeve  informing  him  that  Thompson  & Co. 
were  instructed  to  look  after  the  respondent’s  engine  and  have 
it  tested  to  250  lbs.;  that  that  had  been  done,  and  it  was  now  in 
proper  running  order,  and  that  they  enclosed  “an  account  of  all 
repairs,  etc.,  on  same;”  and  that,  if  everything  was  satisfactory 
to  the  council,  and  the  money  sent  to  the  writers,  they  would 
see  that  all  the  items  were  paid. 

The  account  that  was  enclosed  is  headed  “Whitchurch  County 
in  account  with  Chas.  A.  Thompson,” and  the  items  of  the  account, 
aggregating  in  amount  $207.65,  are  headed,  “Account  for  Repairs 
to  L.  Pipher’s  Engine,”  and  one  of  these  items  is  “getting  engine 
out  of  bridge,  hauling  blocks  and  man  and  team.” 

On  the  19th  September,  1913,  the  clerk  of  the  municipality 
wrote  to  Thompson,  informing  him  that  he  had  been  “instructed 
by  the  Reeve  and  council  to  acknowledge  receipt  of  your  letter 
to  the  Reeve  and  account  for  repairing  Mr.  Pipher’s  engine, 
and  to  notify  you  that  the  council  disclaims  any  liability  in  the 
matter  and  refuses  to  pay  the  account.” 

According  to  the  testimony  of  the  respondent,  he  instructed 
Thompson  to  send  the  account  which  Thompson  sent  to  the 
Reeve. 

I am  unable  to  say  that  the  learned  Junior  Judge  was  wrong 
in  holding  that,  under  the  circumstances,  the  notice  given  by 
Thompson  was  a sufficient  notice  to  satisfy  the  provisions  of  the 
statute.  The  notice  was  given  by  direction  of  the  respondent; 
it  was  in  form  a claim  for  the  expense  incurred  in  repairing  the 
engine;  and  the  account  shewed  by  its  heading,  and  the  item  I 
have  quoted  from  it  indicated,  that  the  repairs  were  rendered 
necessary  by  something  that  happened  to  the  engine  which 
made  it  necessary  to  get  it  out  of  a bridge;  and,  as  I have  stated, 
it  was  known  to  the  Reeve  that  the  respondent’s  engine  had 
broken  through  the  bridge;  and  therefore  there  W'as  no  doubt 
as  to  the  claim  having  reference  to  that  event,  and  its  being  based 
on  the  liability  of  the  appellant  to  make  good  the  loss;  and  it  was 
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apparently  so  treated  by  the  council,  as  evidenced  by  the  clerk’s 
letoer  to  Thompson  of  the  19th  September,  1913. 

If,  however,  the  notice  was  not  sufficient,  I am  of  opinion  that 
there  was  reasonable  excuse  for  the  want  or  insufficiency  of  the 
notice,  and  that  the  appellant  “was  not  thereby  prejudiced  in 
its  defence.” 

That  the  appellant  was  not  prejudiced  in  its  defence  is  beyond 
question;  and,  although  it  is  not  so  clear  that  there  was  the 
reasonable  excuse  which  is  requisite,  I am  of  opinion  that  reason- 
able excuse  within  the  meaning  of  the  statute  is  made  ouc. 

Notice  of  the  claim  was  given  in  due  time  by  Thompson, 
acting  for  and  by  the  direction  of  the  respondent,  and  it  was 
reasonable,  I think,  for  the  respondent  to  believe  that  the  sending 
in  of  Thompson’s  account,  which  shewed  that  it  was  for  repairs 
to  the  respondent’s  engine,  and  indicated  that  these  repairs  were 
necessary  in  consequence  of  the  happening  of  the  accident  the 
occurrence  and  results  of  which  were  known  to  the  Reeve,  was 
sufficient,  and  that  a more  formal  notice  was  not  necessary; 
and,  although  the  cases  have  gone  a long  way  towards  making 
the  curative  provisions  of  the  Act  useless  in  most  cases,  there  is 
no  decided  case  which  makes  it  necessary  for  us  to  hold  that, 
under  the  peculiar  and  special  circumstances  of  this  case,  reason- 
able excuse  has  not  been  shewn. 

I would  affirm  the  judgment  and  dismiss  the  appeal  with  costs. 
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United  States  Playing  Card  Co.  y.  Hurst. 


April  3. 


Trade  Mark — Infringement — “Bicycle” — Design  on  Playing  Cards — Trade 
Name — Infringement  of  Property-right — Intent  to  Deceive — Passing-off — 
Evidence — U undertaking — Breach — A dvertisement — I nj  unction — Damages — 
Inquiry  as  to — Costs  of — N on-interference  with  Infringers. 

The  judgment  of  Middleton,  J.,  37  O.L.R.  85,  was  varied  upon  an  appeal 
by  the  defendant;  and  it  was  held,  that,  though  the  word  “bicycle”  maybe 
the  subject  of  a trade  mark,  the  plaintiff  company’s  registered  trade  mark 
for  playing  cards,  consisting  of  that  word.,  was  not  infringed  by  the  de- 
fendant’s use  of  that  word  when  describing  a design  on  the  backs  of  the 
cards  manufactured  and  sold  by  him. 

The  use  of  an  ordinary  word  such  as  “bicycle,”  as  describing  the  design 
on  the  back  of  a card,  does  not  become  prohibited  merely  because  it  is 
forbidden  if  applied  to  the  article  itself  or  to  any  package  containing  it: 
Trade  Mark  and  Design  Act,  R.S.C.  1906,  ch.  71,  sec.  5.  Nor  in  like 
manner  is  the  pictorial  representation  of  a bicycle  as  an  ornamental  design 
prohibited. 

A word  may  be  so  appropriated,  though  not  affixed  to  the  article,  as  to  give 
rise  to  a property-right.  Before  registration,  the  plaintiff  company  had 
established  the  word  “bicycle”  as  having  acquired  a significance  referable 
only  to  the  plaintiff  company’s  own  manufacture  of  cards  of  a certain  class, 
quality,  style,  and  price;  and  the  word  had  not,  by  reason  of  the  circulation 
of  other  cards  before  1902,  lost  that  significance.  But  there  was  no  evidence 
of  any  passing-off  having  been  accomplished — the  plaintiff  company  had 
not  proved  that  the  public  were  deceived  or  that  there  was  a reasonable 
probability  of  deception. 

The  defendant,  in  1905,  when  he  was  threatened  with  a law-suit,  undertook 
not  to  put  out  “ Bicycle”  playing  cards  in  tuck-cases  with  the  word  “ bicycle” 
on  them;  and  had  broken  his  undertaking  by  the  insertion  of  a certain 
advertisement : — 

Held,  that  that  was  sufficient  to  warrant  an  injunction  against  the  repetition 
of  the  act,  though  not  the  award  of  damages  made  by  the  trial  Judge. 

The  plaintiff  company  should  be  restricted  to  an  inquiry  as  to  damages, 
if  it  insisted  upon  more  than  nominal  damages,  and  the  costs  of  the  inquiry 
should  be  reserved. 

Provident  Chemical  Works  v.  Canada  Chemical  Manufacturing  Co.  (1902), 
4 O.L.R.  545,  followed. 

Held,  also,  that  the  plaintiff  company  had  not  lost  its  right  to  enforce  its 
trade  marks  through  non-interference  with  infringers. 


Appeal  by  the  defendant  from  the  judgment  of  Middleton, 

J.,  37  O.L.R.  85. 

November  8,  9,  and  10,  1916.  The  appeal  was  heard  by 
Meredith,  C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

J.  H.  Moss , K.C.,  and  A.  C.  Heighington,  for  the  appellant. 
The  plaintiff  company  has  not  been  and  is  not  using  its  trade 
marks  as  trade  marks,  but  as  designs.  The  plaintiff  company, 
apparently  to  get  over  the  difficulty  raised  by  the  Trade  Mark 
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and  Design  Act,  which  forbids  foreign  corporations  to  register 
designs  in  Canada,  proceeded  to  have  such  designs  registered  as 
trade  marks.  The  bicycle  design  is  merely  to  beautify  the  goods, 
and  is  not  for  the  purpose  of  identifying  them,  which  is  the  es- 
sential thing  in  a trade  mark:  Harrison  v.  Taylor  (1859),  4 H. 
& N.  815;  Taylor  v.  Virasami  (1882),  6 Ind.  L.R.  (Madras 
series)  108;  Provident  Chemical  Works  v.  Canada  Chemical  Manu- 
facturing Co.  (1902),  4 O.L.R.  545.  The  bicycle  idea  has  become 
public  property,  and  the  word  “bicycle”  was  and  is  publici  juris: 
Wilson  v.  Lyman  (1898),  25  A.R.  303;  Philippart  v.  William 
Whiteley  Limited , In  re  Philippart’ s Trade  Mark  “Diabolo,” 
[1908]  2 Ch.  274;  In  re  Hyde  & Co.’s  Trade-Mark  (1878),  7 Ch.  D. 
724;  National  Starch  Manufacturing  Co.  v.  Munn’s  Patent  Maizena 
and  Starch  Co.,  [1894]  A.C.  275;  Rowland  v.  Michell  (1896),  14 
R.P.C.  37;  New  York  Herald  Co.  v.  Ottawa  Citizen  Printing  Co. 
Limited  (1908),  12  Can.  Ex.  C.R.  1.  The  plaintiff  company 
cannot  maintain  its  trade  mark  on  the  name  “bicycle”  or  for  any 
cards  with  bicycles  or  parts  of  bicycles  upon  them  as  a trade 
mark,  in  view  of  the  prior  user  of  the  cyclist,  bicyclette,  and  Sports 
card,  which  use,  as  early  as  1892,  was  indisputably  established  by 
the  evidence.  The  plaintiff  company  should  not  have  an  injunc- 
tion, after  the  great  lapse  of  time  between  the  first  use  by  it  in 
Canada  in  1886  and  the  registration  of  its  trade  marks  in  1906. 
The  plaintiff  company  had  knowledge  of  the  sales  by  the  defend- 
ant, now  complained  of,  as  early  as  1901;  and,  notwithstanding 
such  knowledge  and  constant  competition,  no  action  was  brought. 
Such  laches  and  delay,  especially  in  conjunction  with  the  common 
and  concurrent  user  of  cards  with  the  name  “bicycle”  or  its 
equivalent,  or  with  representations  of  bicycles  or  parts  of  bicycles, 
form  a bar  to  the  action : Kerly’s  Trade  Marks  and  Trade  Name, 
4th  ed.,  pp.  466  to  470,  and  cases  there  referred  to.  There  was 
no  passing-off  by  the  defendant.  The  articles  in  question  are 
absolutely  different  and  incapable  of  confusion:  Kerly’s  Trade 
Marks  and  Trade  Name,  4th  ed.,  p.  37 ; Singer  Manufacturing  Co. 
v.  Loog  (1882),  8 App.  Cas.  15;  Cellular  Clothing  Co.  v.  Maxton 
& Murray,  [1899]  A.C.  326;  McCaw  Stevenson  and  Orr  Limited  v. 
Lee  Bros.  (1905),  23  R.P.C.  1. 

D.  L.  McCarthy,  K.C.,  and  Britton  Osier,  for  the  plaintiff 
company,  respondent.  The  bicycle  idea  as  an  advertisement 
for  playing  cards  originated  with  the  plaintiff  company  as  far 
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back  as  1886.  The  word  “bicycle”  and  the  representations  of 
wheels  and  riders  were  registered  as  trade  marks  in  1906.  The 
defendant  by  using  these  trade  marks  of  the  plaintiff  company 
and  advertising  and  selling  the  playing  cards  so  marked  has  in- 
fringed the  plaintiff  company’s  trade  marks.  In  consequence 
of  the  use  and  application  by  the  plaintiff  company  for  such  a 
long  period  of  time  of  these  trade  marks,  they  have  become 
known  throughout  Canada  as  distinguishing  the  playing  cards 
sold  by  the  plaintiff  company.  The  word  “bicycle”  is  a proper 
subject  of  trade  mark,  not  being  a descriptive  word  in  any  sense. 
Laches  on  the  part  of  the  plaintiff  company  has  not  been  proved, 
because  it  has  not  been  shewn  that  the  plaintiff  company  knew  of 
the  infringement.  The  defendant  sold  his  cards  with  the  trade 
marks  of  the  plaintiff  company,  with  intent  to  deceive  the  public 
and  pass  off  his  playing  cards  as  those  of  the  plaintiff  company. 
The  test  of  passing-off  is  the  possibility  of  deceiving  a purchaser: 
Halsbury’s  Laws  of  England,  vol.  27,  para.  1350.  If  fraud  be 
proved,  that  is  sufficient  proof  of  intent  to  injure  trade:  ib.,  para. 
1329.  Acquiescence  without  knowledge  does  not  excuse  in- 
fringement: ib.,  para.  1356.  Even  though  wholesalers  may  not 
be  deceived,  retailers  and  individual  purchasers  are  liable  to  be 
deceived. 

Moss,  in  reply. 
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April  3,  1917.  The  judgment  of  the  Court  was  read  by 
Hodgins,  J.A. : — Appeal  from  the  judgment  of  Middleton,  J., 
in  an  action  for  infringing  trade  marks  and  passing-off. 

The  judgment  declares  that  certain  playing  cards  infringe 
three  special  trade  marks,  and  that  the  use  of  the  word  “bicycle” 
in  connection  with  the  sale  of  any  playing  cards  is  an  infringement 
of  a special  trade  mark  covering  that  word.  It  also  restrains  the 
appellant  from  selling,  etc.,  any  cards  “bearing  on  the  backs 
thereof  or  on  the  tuck-cases  or  cartons  or  other  packages  contain- 
ing individual  playing  cards  or  packs  of  such  cards,  or  otherwise  in 
connection  with  playing  cards,”  any  of  these  four  trade  marks. 
And,  further,  the  judgment  enjoins  the  appellant  from  selling, 
etc.,  any  cards  bearing  on  their  backs,  etc.,  any  marks  or  words 
which  are  colourable  imitations  of  these  trade  marks  or  from 
passing-off  cards  contrived  to  represent  or  to  produce  the  belief 
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that  such  playing  cards  are  bicycle  playing  cards  or  the  playing 
cards  of  the  respondent.  The  sum  of  $250  is  awarded  as  damages. 

There  is  no  reason  to  disturb  this  judgment  as  to  the  trade 
marks  known  as  the  “Acorn”  and  “Rider  on  Bicycle”  designs  for 
the  backs  of  cards,  Nos.  46/11150  and  46/11149.  As  to  the  trade 
mark  No.  46/11091,  known  as  the  “Safety  Bicycle,”  no  order 
is  made  save  in  the  general  terms  I have  quoted,  except  so  far 
as  it  is  included  in  para.  4,  by  which  “Imperial  Club,  Bicycle 
Series,”  Nos.  1 and  8,  are  treated  as  infringing  all  four  trade  marks. 

The  chief  contention  arises  over  the  trade  mark  No.  46/11090, 
which  consists  of  the  word  “bicycle.”  The  use  of  this  word  is 
prohibited,  and  two  card-designs  (“  Imperial  Club,  Bicycle  Series ,” 
Nos.  1 and  8,  in  exhibit  34)  are  declared  to  be  an  infringement  of 
the  trade  mark.  As  to  this  particular  mark  it  is  contended  by  the 
appellant  that  the  word  was  and  is  publici  juris;  that  it  is  not  a valid 
trade  mark;  and  that,  if  there  was  any  infringement,  it  has  been 
discontinued,  pursuant  to  arrangement  in  1905;  and  that  there  has 
not,  since  then,  been  any  interference  with  the  respondent’s  rights. 
It  is  also  said  that  Nos.  1 and  8 in  the  “Imperial  Club”  series  do 
not  offend  against  this  mark,  indicating  only  designs  for  the  back 
of  cards. 

The  respondent  produces  lists  of  sales  within  the  Dominion 
of  Canada,  beginning  in  1887,  of  cards  known  as  “Bicycle” 
playing  cards,  and  within  this  description  are  comprised  those 
cards  “on  the  backs  of  which  and  on  the  packages  containing  the 
same  were  stamped  or  marked  the  trade  marks  of  the  plaintiff  in 
issue  in  this  action,  viz.,  the  name  ‘Bicycle/  representations  of  a 
bicycle,  riders,  representations  of  and  parts  of  a bicycle,  and  rep- 
resentations of  parts  of  a bicycle  with  acorns  and  oak-leaves  in 
the  central  panel.” 

These  sales  were  admitted  in  writing  by  the  appellant’s  soli- 
citors for  the  purposes  of  the  trial  of  this  action. 

It  is  said,  however,  that  many  of  these  sales  were  not  direct 
sales  to  Canadian  houses,  but  to  dealers  in  the  United  States,  the 
cards  involved  in  which  found  their  way  from  those  dealers  into 
Canada;  and  this  may  well  be  so. 

It  may  be  observed  that  it  is  impossible  to  single  out  among 
those  sales  the  cards  which  were  marked  “Bicycle”  so  as  to  dis- 
tinguish them  from  those  bearing  the  other  special  trade  marks 
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which  the  judgment  holds  have  been  infringed,  and  it  is  clear  that 
the  affidavit  from  which  I have  quoted  includes  a bicycle,  or  any 
part  of  it,  either  on  a card  or  package,  as  an  essential  part  of  . hese 
registered  trade  marks. 

The  four  special  trade  marks  in  question  were  not  registered 
until  1906,  and  it  is  probable  that  the  difficulty  which  was  said 
to  have  been  settled  by  arrangement  in  1905,  prompted  that  step. 
Previous  to  1904-1905,  no  interference  by  the  respondent  took 
place  in  regard  to  the  cards  of  Goodall  & Co.  mentioned  below, 
sold  by  the  appellant  when  with  Warwick  Bros.  & Rutter,  nor  is 
there  any  evidence  of  complaint  as  to  those  on  the  market  put  out 
and  sold  by  other  manufacturers  or  dealers. 

The  earliest  card  bearing  a bicycle  design  was  the  “ Cyclist,” 
which  appeared  in  1890-2.  It  was  followed  by  others,  known  as 
“Sports”  1892-3;  “Goodall’s  Imperial  Club,  Bicycle”  designs, 
1896-7;  “Goodall’s  Colonial  Bicycle”  designs,  1897;  “Bicyclette,” 
1897;  “ GoodalFs  Viceroy,”  1898-9;  and  “Colonial,”  1900;  all 
with  designs  shewing  a bicycle  or  some  part  of  it.  All  these  were 
sold  in  Canada  and  competed  more  or  less  actively  with  the 
respondent’s  cards.  Massie  says  his  card  (Sports)  ran  the  res- 
pondent’s very  hard  in  1893-4. 

But  none  of  these  cards  were  known  as  “Bicycle”  cards. 
They  had,  however,  bicycles  or  parts  thereof  or  wheels  incorpor- 
ated in  the  design  on  the  back  of  the  cards,  as  is  shewn  in  exhibits 
1,  2,  3,  4,  11,  20,  32,  33,  36,  and  38.  The  respondent  used  the  word 
“bicycle”  to  describe,  not  a back  design,  but  a class,  a quality, 
style  and  finish,  sold  at  a certain  price.  It  was  not  necessary 
that  these  cards  so  denominated  should  all  have  bicycles  or  parts 
thereof  on  their  backs.  Nor,  if  so,  that  they  should  be  such  parts 
as  suggested  only  a bicycle.  For  instance,  exhibit  5 has  motor 
wheels  and  not  bicycle  wheels  as  its  back  design.  Many  of  the 
thirty-six  or  thirty-seven  designs  for  the  backs  of  cards  suggest 
by  their  names  something  different  from  a bicycle,  but  there  is  no 
definite  statement  on  the  point.  The  inference  to  be  derived 
from  a question  to  Berry  and  his  answer  indicates  that  they  had  at 
least  a wheel  in  evidence.  The  fact  of  real  importance  on  this 
point  is  that  a large  proportion  of  these  cards,  while  included 
under  the  term  “bicycle”  as  a class  or  quality  of  cards,  were, 
when  a back-design  was  in  question,  sold  under  their  special  names, 
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such  as  “Acorn,”  “Expert,”  “Rider,”  “Racer,”  “Automobile,” 
etc. 

The  trade  in  which  these  trade  marks  were  to  be  used  has  its 
own  way  of  doing  business.  Each  card  has  a more  or  less  orna- 
mental and  definite  design  on  its  back,  which  distinguishes  it 
from  others  of  the  same  class,  quality,  style,  and  price.  In  each 
pack  the  manufacturer’s  general  trade  mark  is  found  on  the  ace 
of  spades  and  on  the  joker,  and  it  is  different  from  any  special 
mark.  These  packs  are  in  tuck-cases,  usually  with  a card  pasted 
on  the  reverse  side,  to  shew  what  is  inside,  with  the  name  of  the 

f 

class  or  series  on  the  side  or  elsewhere,  and  the  general  trade  mark 
as  well.  A dozen  of  these  tuck-cases  is  put  up  in  a carton  or 
paste-board  box,  to  which  the  class  or  series  name  is  attached, 
with  sometimes  a card  to  shew  the  design. 

For  commercial  purposes,  the  carton  is  the  unit  for  the  whole- 
sale trade,  and  the  tuck-case  for  the  retail.  On  both  of  these 
receptacles  the  word  “bicycle”  is  applied  by  the  respondent  for 
information  as  to  the  class  and  quality,  while  a card  is  pasted 
on  to  display  the  particular  design  in  that  class  enclosed  in  any 
particular  carton.  Berens,  one  of  the  respondent’s  witnesses, 
illustrates  this  by  saying  that  when  there  was  a card  outside  the 
carton  it  indicated  a dozen  of  one  colour,  and  when  no  card  was 
there  it  meant  assorted  colours,  and  that  the  word  “bicycle” 
covered  the  whole  grade  of  “bicycle”  cards.  Of  these  there 
were  thirty-six  or  thirty-seven  varieties,  distinguished  by  their 
individual  designs. 

Crucius,  general  New  York  sales-agent  for  the  respondent, 
says  as  to  these  “bicycle”  cards  that  there  was  nothing  on  the 
tuck-case  to  indicate  the  back-design. 

An  examination  of  the  exhibits  shews  that  the  word  “bicycle” 
was  not  printed  on  the  cards  themselves  but  on  the  packages. 
A special  trade  mark,  in  the  words  of  the  certificate  of  registration, 
is  granted  as  a mark  “to  be  applied  to  the  sale  of  playing  cards,” 
and  it  was  accordingly  applied  only  in  the  way  I have  stated. 
It  seems  to  me  to  follow  that  this  particular  mark  is  not  infringed 
by  the  cards  sold  by  the  appellant  which  have,  as  a portion  of  their 
design,  a bicycle  or  any  part  of  it,  nor  in  describing  them  as,  for 
instance,  “Imperial  Club,”  in  the  price-lists  and  samples  used  by 
the  appellant,  with  the  addition  of  the  words  “Bicycle  Series”  as 


XXXIX.] 


ONTARIO  LAW  REPORTS. 


255 


descriptive  of  the  designs.  “ Imperial  Club,”  “ Viceroy,”  etc., 
are  words  similar  in  import  to  “ Bicycle”  as  describing  a class  and 
quality,  and  the  words  “ Bicycle  Series”  as  descriptive  of  the  back- 
design,  just  as  “ Rider”  and  “ Racer.” 

In  Partlo  v.  Todd  (1888),  17  S.C.R.  196,  212,  Mr.  Justice 
G Wynne  thus  describes  the  right  of  a party  to  a trade  mark:  “A 
man  may  mark  goods  of  his  own  manufacture  either  by  his  name 
or  the  initials  of  his  name,  or  by  using  for  the  purpose  any  symbol 
or  emblem,  however  unmeaning  it  may  be  in  itself,  and,  if  such 
symbol  comes,  by  use,  to  be  recognised  in  the  trade  as  the  mark 
of  the  goods  of  a particular  person,  no  other  person  has  a right  to 
stamp  his  goods  of  a like  description  with  the  mark  so  resembling 
the  mark  of  the  former  as  to  be  likely  thereby  to  induce  incau- 
tious purchasers  to  believe  that  the  goods  were  the  manufacture 
of  the  former.” 
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If  the  designs  on  the  back  of  the  cards  contain  a bicycle  or 
parts  of  it,  there  is  nothing  in  the  trade  mark  in  question  to  pre- 
vent the  use  of  the  word  by  the  appellant  as  properly  describing 
that  design,  if  he  does  not  apply  that  word  to  the  article  itself, 
or  to  the  packages  in  which  it  is  sold,  and  on  the  sale  thereof, 
as  designating  the  class  of  card  itself.  Nor  does  the  solitary 
word  “ bicycle”  prevent  the  pictorial  representation  of  that  aid 
to  locomotion  being  used  in  ornamental  design. 

Lord  Selborne,  L.C.,  in  Singer  Manufacturing  Co.  v.  Loog, 
8 App.  Cas.  15,  at  p.  27  (a  case  that  has  many  elements  in  common 
with  this) , says : “ If  the  defendant  has  . . . a right  to  make 

and  sell,  in  competition  with  the  plaintiffs,  articles  similar  in  form 
and  construction  to  those  made  and  sold  by  the  plaintiffs,  he  must 
also  have  the  right  to  say  that  he  does  so,  . . . provided 

always  that  he  does  this  in  a fair,  distinct,  and  unequivocal 
manner.” 

I do  not  understand  that  the  use  of  an  ordinary  word  such  as 
“ bicycle,”  as  describing  merely  the  design  on  the  back  of  a card, 
becomes  prohibited  because  it  is  forbidden  if  applied  to  the  article 
itself  or  to  any  package  containing  it.  Section  5 of  the  Trade 
Mark  and  Design  Act,  R.S.C.  1906,  ch.  71,  defines  what  may  be 
trade  marks  thus:  “All  marks,  names  . . which  are  adopted 

for  use  by  any  person  in  his  trade  ...  for  the  purpose  of 
distinguishing  any  . . . article  . . . manufactured  . 


256 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div. 
1917 

United 
States 
Playing 
Card  Co. 
v. 

Hurst. 
Hodgins,  J.A. 


or  offered  for  sale  by  him,  applied  in  any  manner  whatever  either 
to  such  . . . article,  or  to  any  package  . . . containing 

the  same.”  In  this  case  the  respondent’s  witnesses  all  agree 
that  the  word  “bicycle”  was  adopted  by  the  respondent  to  indi- 
cate a particular  class,  quality,  or  style  of  card,  of  a specific  finish 
and  price,  but  having  upon  the  individual  cards  numerous  and 
differing  designs,  most  of  which,  if  not  all,  possessed  bicycles,  or 
parts  thereof,  wheels,  etc.,  as  ornamentations  thereon.  The 
use  of  these  designs,  except  in  the  specific  instances  where  they 
are  copies  or  imitations,  is  not  interdicted  or  indeed  affected  by 
possession  or  registration  of  a trade  mark,  unless  that  trade  mark 
is  one  that  covers  the  identical  design.  And,  if  so,  I can  see  no 
reason  why  the  only  word  which  can  properly  or  appropriately 
describe  such  a design  cannot  be  used,  provided  it  is  not  applied 
to  the  article  produced  or  offered  for  sale  as  descriptive  of  the 
whole  product.  The  difficulty  is  really  that  the  respondent  has 
attempted  to  appropriate  a right  wider  than  that  to  which  the 
mark  it  has  registered  entitles  it,  and  to  prevent  the  appellant 
from  selling  cards  which  he  properly  describes  by  a definite  and 
different  name,  if  he  adds  to  that  name  a word  which  accurately 
indicates  the  design  on  the  back  of  the  same. 

But  with  regard  to  passing-off,  some  different  considerations 
arise.  A word  may  be  so  appropriated,  though  not  affixed  to  the 
article,  as  to  give  rise  to  a property-right.  It  is  proved  by  reason- 
able evidence,  as  it  seems  to  me,  that,  before  registration,  the 
respondent  had  established  the  word  “bicycle”  as  having  acquired 
a significance  referable  only  to  the  respondent’s  own  manufacture 
of  a class,  quality,  style,  and  price  of  card,  both  in  the  United 
States  and  Canada;  and  that  the  word  had  not,  by  reason  of  the 
circulation  of  the  other  cards  prior  to  1902,  to  which  I have 
referred,  lost  that  significance.  They  were  not  denominated  as 
“Bicycle”  cards,  but  rejoiced  in  such  names  as  “Sports,”  “Cy- 
clist,” “Imperial  Club,”  and  “Bicyclette,”  and  were  so  known  to 
the  trade.  Even  the  respondent’s  “Acorn”  back,  which  was 
trade  marked,  was  only  sold  under  that  description  when  the 
term  “Bicycle”  card  failed  sufficiently  to  describe  it.  The  trade 
significance  of  the  word  in  question  acquired  by  the  respondent 
had  not  extended  to  indicate  cards  which  had  a bicycle  or  wheel 
back  so  as  to  constitute  that  fact  an  element  in  their  sale.  The 
fact,  if  it  be  a fact,  that  the  cards  they  so  denominated  had  a 


XXXIX.] 


ONTARIO  LAW  REPORTS. 


257 


design  conforming  to  that  description,  in  no  way,  as  I read  the 
evidence,  was  the  reason  why  the  name  “ Bicycle”  was  in  the  trade 
understood  to  indicate  their  cards.  This  is  admitted  by  Mc- 
Dougall,  one  of  the  respondent’s  witnesses,  and  expresses  the 
result  of  the  evidence  both  of  Berry  and  Crusius.  These  cards 
would  have  been  equally  associated  with  the  respondent’s  class 
and  quality  of  card  so  described,  if  they  had  been  embellished 
with  circles,  acorns,  motor-wheels,  or  other  devices  in  no  way 
connected  with  the  bicycle  itself.  I do  not  find  in  the  cases  any- 
thing that  prevents  the  word  “ bicycle”  from  being  the  subject 
of  a trade  mark  under  our  statute.  It  is  not  descriptive  of  the 
article  to  which  it  is  applied.  It  is  distinctive  and  has  become 
identified  with  these  particular  cards  as  the  manufacture  of  the 
respondent.  See  Provident  Chemical  Works  v.  Canada  Chemical 
Manufacturing  Co.,  4 O.L.R.  545,  at  p.  549.  Its  use  in  advertising 
and  selling  has  been  wider  than  what  has  been  indicated  as  to 
the  trade  mark.  But  it  is,  and  always  has  been,  in  its  sale  asso- 
ciated and  combined  with  the  use  of  the  respondent’s  name  and 
general  trade  mark.  In  advertising  it  has  been  used  as  a descrip- 
tive term  of  the  class  of  some  of  the  cards  issued  by  the  respondent, 
whose  name  appears  prominently  as  part  of  the  advertisement. 

The  respondent  is  a manufacturer  and  wholesale  dealer,  and 
sells  to  retailers.  All  its  witnesses  called  were  familiar  with 
Goodall’s  and  other  makers’  cards  as  well  as  with  its  own.  No 
suggestion  whatever  is  made  that  any  of  the  respondent’s  imme- 
diate customers  were  or  were  likely  to  be  deceived  by  anything 
done  by  the  appellant.  They  were  in  the  trade,  and  necessarily 
understood  that  the  articles  they  ordered  or  bought  were  made 
by  Goodall,  though  some  of  them  had  bicycles  or  parts  of  them 
in  the  back-design.  The  full  name  of  Goodall  & Co.  was  displayed 
on  the  tuck-cases  and  cartons,  and  names  quite  different  from 
those  employed  by  the  respondent  were  used  as  the  class  des- 
cription. 

What  is  now  contended  for  is,  that  the  appellant  is  attempting 
to  pass-off  his  cards  as  those  of  the  respondent  by  using  in  con- 
nection with  class  names,  such  as  “ Imperial  Club,”  “ Viceroy,” 
“Colonial,”  etc.,  the  term  “Bicycle  Series”  or  other  phrases 
including  the  word  “bicycle”  as  indicating  back-designs.  And 
the  question  may  almost  be  stated  in  the  words  of  the  Lord 
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Chancellor  in  the  Loog  case,  8 App.  Cas.  at  p.  22,  to  be:  “ Whether 
the  defendant,  not  representing  the  machines  which  he  sells  as 
of  the  manufacture  of  the  plaintiffs,  but,  on  the  contrary,  repre- 
senting them  as  made  by  the  Berlin  company,  is  at  liberty  to  say 
that  he  makes  them  ‘on  the  Singer  system/”  i.  e.,  of  a certain 
type  or  class  having  a certain  form  and  arrangement  of  parts. 

Some  light  may  be  derived  from  what  occurred  in  1905.  In 
that  year,  the  appellant,  being  threatened  with  a law-suit,  sur- 
rendered his  right  to  use  the  word  “bicycle”  upon  the  tuck-cases 
and  cartons  used  by  him  in  selling  Goodall’s  cards,  and  agreed  to 
discontinue  affixing  it  to  those  packages.  The  agreement,  owing 
to  objections  made  by  the  respondent’s  counsel,  was  not  fully 
explained,  and  the  only  evidence  of  it  is  that  of  the  appellant 
himself.  He  says  that  the  respondent  objected  to  his  putting 
“Bicycle”  design  cards  in  the  tuck-case  then  in  use,  on  which 
they  were  called  “Bicycle  cards,”  and  that  he  agreed  not  to  put 
out  “Bicycle”  playing  cards  in  tuck-cases  with  the  word  “bicycle” 
on  them. 

This  is  further  explained  by  the  letter  produced  from  Goodall 
& Co.  of  the  26th  June,  1905,  in  which  this  sentence  appears: 
“You  may  possibly  have  in  your  mind  the  use  of  the  word  ‘ bicycle.’ 
We  believe  that  with  you  this  word  indicates  the  quality;  with 
us  it  merely  indicates  a design,  not  a quality,  and  you  will,  we 
think,  at  once  see  that,  if  we  have  a bicycle  design  on  a playing 
card  back,  we  cannot  call  it  by  any  other  name  than  a bicycle. 
We  have  just  introduced  a series  of  patterns  which  we  indicate 
by  the  title  of  ‘Motor-car,’  but  we  do  not  thereby  claim  any 
special  right  to  the  use  of  the  word  ‘Motor-car’  as  descriptive 
of  a pattern,  recognising  as  we  do  that  it  is  merely  descriptive 
of  a particular  pattern.” 

Exhibit  31  shews  the  tuck-case  used  after  this  arrangement, 
and  exhibit  32  that  employed  before.  The  word  “bicycle”  is 
absent  from  exhibit  31,  and  its  place  is  taken  by  “Imperial 
Club.” 

I have  no  doubt  the  objection  then  raised  covered  or  was 
intended  to  cover  the  cartons,  and  that  the  appellant  so  under- 
stood it.  The  situation  is  further  illuminated  by  the  action  of 
the  respondent  in  1906  in  registering  the  four  trade  marks  involved 
in  this  case,  two  of  which  cover  actual  designs  used  for  and  printed 
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on  the  back  of  cards,  while  another  is  for  a reproduction  of  a single 
safety  bicycle  with  a rider  on  it,  and  the  last  is  the  word  “bicycle,” 
the  latter  being  attached,  as  I have  said,  only  to  the  tuck-cases 
and  cartons  and  not  to  the  cards. 

There  is  really  no  evidence  of  any  passing-off  having  been 
accomplished.  No  one  is  shewn  to  be  deceived,  and  it  is  hard  to 
believe,  as  has  been  already  mentioned,  that,  with  the  full  name 
of  Goodall  & Co.  prominently  displayed  upon  the  cases  and 
cartons,  and  the  use  thereon  of  names  quite  different  from  the  one 
adopted  by  the  respondent,  even  retail  customers  would  be  easily 
taken  in.  See  National  Starch  Manufacturing  Co.  v.  Munn’s 
Patent  Maizena  and  Starch  Co.,  [1894]  A.C.  275;  Standard  Ideal 
Co.  v.  Standard  Sanitary  Manufacturing  Co.,  [1911]  A.C.  78. 

Berry,  one  of  its  travelling  salesmen  in  the  Canadian  trade, 
called  by  the  respondent,  is  only  able  to  say  that  a customer 
“might”  be  offered  Goodall’s  or  the  Lithographing  company’s 
cards  if  he  asked  for  “Bicycle”  cards.  Bain,  another  of  the 
respondent’s  witnesses,  says  it  was  his  “usual  practice,”  when 
asked  for  “Bicycle”  cards,  to  give  the  American  card,  though  indi- 
cating he  might  do  differently  if  he  made  more  money  by  selling 
Goodall’s.  But  it  does  not  appear  from  the  evidence  that  any 
purchaser  had  been  misled  into  buying  the  cards  which  the 
appellant  was  selling  instead  of  the  respondent’s;  and,  but  for 
the  single  advertisement  produced,  the  respondent  has,  in  my 
judgment,  not  made  out  its  right  to  interfere  with  the  appellant 
on  this  branch  of  the  case.  The  rule  is,  that,  unless  the  complain- 
ant alleges  and  proves  that  the  public  were  deceived  or  that  there 
is  a reasonable  probability  of  deception,  he  must  fail.  But  the 
advertisement  to  which  I have  alluded  is  apparently  a breach 
of  the  undertaking  given  in  1905,  and  is  sufficient  to  warrant  an 
injunction  against  its  repetition,  though  not  the  award  of  damages 
made. 

I think,  as  to  damages,  the  rule  adopted  by  the  Court  of 
Appeal  in  Provident  Chemical  Works  v.  Canada  Chemical  Manu- 
facturing Co.,  4 O.L.R.  545,  should  be  followed,  restricting  the 
respondent  to  an  inquiry  as  to  damages  if  it  insists  upon  more 
than  nominal  damages,  reserving  the  costs  of  the  inquiry. 

The  judgment  should  also  be  modified  so  as  to  limit  the  dec- 
laration in  part  and  the  injunction  in  paragraphs  5 and  7 to  using 
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the  word  “bicycle”  on  the  tuck-cases  and  cartons  and  to  adver- 
tising and  selling,  etc.,  these  cards  as  “Bicycle  Cards.”  So 
varied,  it  will  work  no  injustice  to  the  appellant,  as  it  leaves  him 
practically  in  the  position  which  he  took  in  1905.  It  is,  perhaps, 
more  favourable  to  the  respondent  on  this  point  than  would  seem 
to  be  warranted  by  late  practice.  See  Claudius  Ash  Sons  & Co. 
Limited  v.  Invicta  Manufacturing  Co.  Limited  (1912),  29  R.P.C. 
465.  As  to  paragraph  4,  the  declaration  should  be  confined  to 
Trade  Mark  No.  46/11091,  as  the  cards  therein  referred  to  con- 
tain on  the  back-design  the  protected  safety  bicycle. 

I do  not  think  that  it  can  be  said  that  the  respondent  has  lost 
its  right  to  enforce  its  trade  marks  through  non-interference 
with  infringers.  The  appellant  undertook  in  1905  not  to  infringe, 
and  he  has  not  done  so,  so  far  as  the  tuck-cases  and  cartons  are 
concerned.  The  respondent  is  entitled  to  rely  on  that  engagement 
as  against  him,  and  no  other  infringers  have  appeared  to  disturb 
the  respondent.  It  cannot  be  said,  to  use  the  words  of  Kekewich, 
J.,  in  Ripley  v.  Bandey  (1897),  14  R.P.C.  591,  that  the  respondent 
has  shewn  itself  neglectful  of  its  rights  so  as  to  mislead  others. 
It  certainly  did  not  mislead  the  appellant. 

In  the  more  limited  view  which  I have  taken  of  the  rights  which 
the  respondent  could  enforce  upon  this  evidence,  I am  unable  to 
go  quite  so  far  as  the  learned  trial  Judge  does  in  regard  to  the 
conduct  of  the  appellant  and  Goodall  & Co.,  though  I admit  that 
his  opportunities  for  gauging  their  intentions  are  much  better 
than  mine. 

The  judgment  in  appeal  should  be  varied  as  I have  indicated, 
and  otherwise  will  be  affirmed.  No  costs  of  appeal. 
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Macdonald  v.  Fox. 


April  3. 


Husband  and  Wife — Promissory  Note  Signed  by  Wife  as  Security  for  Debt  of 
Husband — Absence  of  Independent  Advice — Failure  to  Shew  Undue 
Influence  by  Husband  or  any  one — Solicitor — Intervention  of,  as  Friend — 
Absence  of  Mistake,  Dishonesty,  and  Negligence — Position  of  Married 
Woman — Surety — Primary  Liability. 

In  an  action  against  a married  woman  upon  a promissory  note  signed  by 
her  as  security  for  a debt  of  her  husband,  it  was  found  that,  although 
she  had  no  independent  advice,  no  undue  influence  was  exercised  upon 
her  by  her  husband  or  by  any  one  else,  and  that  a solicitor  who  inter- 
vened did  so  merely  as  a friend  and  was  not  acting  either  for  the  husband 
or  the  creditor;  and  it  was  held,  that  the  principle  of  Bank  of  Montreal  v. 
Stuart,  [1911]  A.C.  120,  was  not  applicable,  and  that  the  woman  was  liable. 

Semble,  that,  if  the  solicitor  were  the  solicitor  for  all  parties,  the  woman  would 
not  escape  liability,  there  having  been  no  mistake,  dishonesty,  or  neglect. 

And  held,  upon  the  evidence,  that  the  woman  did  not  make  the  note  merely 
as  surety  for  one  J.,  who  was  indebted  with  her  husband  to  the  creditor 
in  whose  favour  the  note  was  made;  she  and  her  husband  became  primarily 
liable  for  the  debt;  and  notes  were  taken  from  J.  in  ease  of  the  woman  and 
her  husband. 


Appeal  by  the  plaintiff  from  the  judgment  of  Spotton,  Co’ 
C.J.,  sitting  as  a Judge  of  the  County  Court  of  the  County  of 
Halton,  dismissing,  as  against  the  defendant  Rosella  Fox,  an 
action,  brought  in  that  Court,  against  Thomas  W.  Fox  and 
Rosella  Fox,  his  wife,  to  recover  the  amount  of  a promissory 
note  made  by  both  defendants,  on  the  ground  that  the  signature 
of  the  defendant  Rosella  Fox  had  been  obtained  by  undue  influence. 


January  22.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

Gordon  Waldron,  for  the  appellant,  argued  that  the  learned 
trial  Judge  had  erred  in  his  view  that  the  case  was  one  of  undue 
influence  exerted  by  the  solicitor  Cameron  upon  the  defendant 
Rosella  Fox,  the  respondent,  and  so  within  the  scope  of  Bank 
of  Montreal  v.  Stuart,  [1911]  A.C.  120.  If  the  relation  of  solicitor 
and  client  had  ever  existed  between  Cameron  and  the  respondent, 
it  had  been  severed  before  the  transaction  in  question  took  place; 
and  there  was  no  presumption,  or  evidence  as  to  the  nature  of 
the  transaction  itself,  that  justified  an  inference  that  undue 
influence  was  exerted. 

William  Laidlaw,  K.C.,  for  the  respondent,  referred  to  the 
fact  that  the  deed  to  her  daughter  from  her  husband  was  drawn 
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and  witnessed  by  Cameron,  and  that  Cameron  had  acted  for  her 
in  another  matter.  He  was  the  family  solicitor.  She  herself  knew 
very  little  about  law,  and  the  trial  Judge’s  opinion  that  she  had 
been  unduly  influenced  was  entitled  to  great  weight,  and  should  be 
followed  by  this  Court.  The  whole  question  turned  on  Cameron’s 
position,  and  he  undoubtedly  occupied  a fiduciary  relation  to  the 
respondent.  On  the  meaning  of  “ undue  influence,”  counsel  re- 
ferred to  Words  and  Phrases,  2nd  series,  vol.  4,  p.  1059.  Cameron 
said  that  the  deed  to  the  respondent’s  daughter  could  be  set  aside, 
and  the  respondent’s  only  reason  for  giving  the  security  was  that 
she  was  afraid  that  the  deed  might  be  set  aside.  The  whole 
circumstances  of  the  case  shewed  that  the  respondent  was  not  a free 
agent  in  the  transaction;  and  the  case  was,  therefore,  in  line  with 
Bank  of  Montreal  v.  Stuart.  Moreover,  the  contract,  if  any  existed, 
was  one  of  suretyship,  and  the  fact  that  the  note  sued  on  bore 
interest  at  5 per  cent.,  while  Joyce’s  notes  bore  interest  at  6 per 
cent.,  released  the  surety  from  liability:  Bolton  v.  Salmon,  [1891] 
2 Ch.  48,  54. 

Waldron,  in  reply. 


April  3.  The  judgment  of  the  Court  was  read  by  Ferguson, 
J.A.: — This  is  an  appeal  from  a judgment  of  His  Honour 
Judge  Spotton  whereby  he  dismissed  the  plaintiff’s  action,  on 
the  ground  that  the  signature  of  the  defendant  Rosella  Fox  to 
the  promissory  note  sued  on  had  been  obtained  by  undue  influence 
within  the  principles  laid  down  in  the  case  of  Bank  of  Montreal 
v.  Stuart,  [1911]  A.C.  120. 

The  action  is  against  Thomas  W.  Fox  and  Rosella  Fox,  his 
wife,  and  is  on  a promissory  note  dated  the  23rd  April,  1907, 
made  by  the  defendants  in  favour  of  John  Macdonald,  and  payable 
six  years  after  date,  with  interest  at  five  per  cent,  half-yearly. 

The  defendant  Thomas  W.  Fox  did  not  defend. 

The  defendant  Rosella  Fox  filed  an  affidavit  in  answer  to 
the  specially  endorsed  writ,  and  her  defences  as  indicated  by 
that  affidavit  are  as  follows:  (1)  that  the  note  was  procured 
from  her  by  wrongful,  unlawful,  and  fraudulent  misrepresenta- 
tion, or  by  duress ; (2)  that  the  note  was  procured  without  considera- 
tion being  given  therefor;  (3)  that  the  note  was  procured  from 
her  without  independent  advice;  (4)  that  the  note  was  given  as 
collateral  security  for  notes  given  by  one  Samuel  Joyce,  and  that 
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the  principal  debt  was  barred  by  the  Statute  of  Limitations.  (No 
attempt  is  made  to  justify  the  defence  of  the  Statute  of 
Limitations.) 

The  evidence  discloses  that  in  1903  the  plaintiff,  the  defendants, 
and  D.  0.  Cameron,  a solicitor,  were  all  residing  in  Oakville, 
Ontario,  and  that  Cameron  was  a friend  of  the  defendants.  In 
that  year,  Cameron,  on  the  instructions  of  Thomas  W.  Fox, 
drew  a deed  from  Fox  to  his  daughter  Florrie  Fox  of  a property 
in  the  city  of  Toronto,  the  expressed  consideration  being  natural 
love  and  affection  and  one  dollar;  the  property  was  conveyed 
subject  to  two  mortgages  amounting  to  about  $4,200. 

In  1905,  Cameron,  acting  as  solicitor  for  a purchaser,  Philip 
Kelly,  drew  a deed  from  the  defendant  Rosella  Fox  to  Philip  Kelly 
of  some  lands  in  Oakville. 

Some  months  after  drawing  the  Kelly  deed,  Cameron,  as 
solicitor  for  John  Macdonald,  issued  a writ,  and  on  the  2nd 
June,  1905,  obtained  in  the  County  Court  of  the  County  of 
York  a judgment  against  Thomas  W.  Fox  for  $392.48  and 
$12.12  taxed  costs. 

From  that  time  on,  Cameron,  it  appears,  acted  as  solicitor 
for  Macdonald,  endeavouring  to  collect  from  Thomas  W.  Fox 
the  amount  of  the  judgment,  following  him  by  proceedings  in 
the  North-West  Provinces  and  by  other  processes  in  this  Pro- 
vince. 

Between  1903  and  1907,  the  Fox  family  moved  out  of  Oakville 
to  a farm  in  the  county  of  Halton,  owned  by  the  defendant 
Rosella  Fox;  for  some  months  prior  to  April,  1907,  John 
Macdonald,  the  creditor,  had  endeavoured  to  persuade  Rosella 
Fox  to  give  him  security  for  her  husband’s  debt;  having  had 
three  or  four  interviews  with  her  for  that  purpose,  but  being 
unsuccessful,  Macdonald  asked  Cameron  to  attack  the  alleged 
voluntary  conveyance  which  he  had  drawn  in  1903.  Cameron 
says  that  he  refused  to  act  as  solicitor  for  Macdonald  in  an 
attack  upon  a deed  which  he  had  drawn;  and  that,  on  Mac- 
donald persisting  in  the  statement  that  he  would  take  these 
proceedings,  Cameron  stated  that  he  would  go  with  Macdonald 
to  the  Fox  farm  and  try  to  get  a settlement  or  an  adjust- 
ment; on  the  23rd  April,  1907,  Macdonald  drove  Cameron  from 
Oakville  to  Milton,  and,  their  way  taking  them  past  the  Fox 
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farm,  they  stopped  on  the  road  and  spoke  to  Fox  and  his  wife, 
Macdonald  endeavouring  to  persuade  Mrs.  Fox  to  give  him 
security  for  her  husband’s  debt,  and  she  refusing. 

In  the  afternoon  on  their  way  back  from  Milton  to  Oakville, 
Macdonald  and  Cameron  again  stopped  at  the  Fox  farm;  this  time 
they  went  into  the  house;  those  there  present  were  Macdonald, 
Cameron,  Fox,  Mrs.  Fox,  and  Florrie  Fox  (now  Mrs.  Booth) ; a 
discussion  arose  as  to  whether  or  not  Mrs.  Fox  would  give  security 
for  her  husband’s  debt.  Cameron  told  them  that  Macdonald 
threatened  to  take  proceedings  to  attack  the  deed  in  favour  of 
the  daughter.  The  defendant  Rosella  Fox’s  account  of  what  took 
place,  as  given  in  her  evidence  in  chief,  is  as  follows : — 

“Q.  What  took  place  in  the  house  about  this  debt?  A. 
Well  he  spoke  of  getting  security,  and  then  he  spoke  of  the  houses 
in  Toronto  that  he  had,  that  had  gone  over  to  my  daughter, 
that  she  had  bought,  you  might  say,  only  it  was  not  put  that  way 
in  the  deed. 

“Q.  Yes?  A.  And  he  said  it  could  be  set  aside. 

“Q.  The  deed  to  your  daughter  of  the  houses  in  Toronto 
could  be  set  aside  on  account,  you  said,  of  something  in  the  deed? 
A.  Yes,  the  way  they  were  drawn,  it  could  be  set  aside.  I asked 
him  if  there  was  anything  wrong,  and  he  said  Macdonald  could 
take  proceedings  against  them  right  away  if  I did  not  comply 
with  his  request  and  give  the  security. 

“Q.  And  how  did  that  affect  you?  A.  Well  my  daughter 
had  put  her  money  in  the  houses,  and  I did  not  wish  to  see  her 
lose  that.  If  they  offered  them  for  sale,  I had  not  the  money 
at  the  time  to  redeem  them,  and  I did  not  wish  her  to  lose  her 
money,  which  was  all  she  had  at  the  time,  you  may  say^-pretty 
nearly  all. 

“Q.  Well  then  you  say  that,  after  you  were  told  this  by  Mr. 
Cameron,  you  signed  the  note?  A.  Yes,  I signed  the  note  for  that 
reason. 

“Q.  Why  did  you  sign  it?  A.  I signed  it  because  I was  afraid 
it  would  destroy  the  deed  for  the  houses  to  her.  For  no  other 
reason. 

“Q.  The  note  is  for  a very  unusual  time — six  years.  Was 
there  anything  said  about  that?  A.  Well,  I said  I could  not 
pay  the  note  at  that  time,  and  that  I would  not  sign  it  unless 
it  was  for  a great  length  of  time.” 
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She  was  cross-examined,  and  put  it  this  way: — 

“Q.  And  it  is  a fact  that  you  asked  Mr.  Cameron  whether 
Macdonald  could  do  that?  A.- Yes,  I asked  him.  I said  to  him, 
‘What  is  wrong  about  the  deed?’  I said,  ‘Didn’t  you  draw  it 
right,  what  is  wrong  about  it?  ’ 

“Q.  Yes?  A.  And  he  said  that  he  thought,  the  way  it  was 
drawn,  Macdonald  could  set  it  aside. 

“Q.  Did  he  not  rather  say  that  Macdonald  might?  A. 
Pardon? 

“Q.  That  Macdonald  might  be  able  to  set  it  aside?  A.  He 
said  he  thought  he  might,  but  he  didn’t  say  he  could  or  he  would. 

“Q.  He  didn’t  say  he  could  or  he  would?  A.  He  would  if 
he  could  I suppose,  but  he  didn’t  say  he  could. 

“Q.  He  didn’t  say  he  could  but  that  he  might?  A.  Yes.” 

Cameron  puts  it  in  his  examination  as  follows: — 

“Q.  You  have  told  at  one  stage  she  appealed  to  you  ? A.  Yes, 
she  did. 

“Q.  And  you  said  what?  A.  Macdonald  said  he  was  going 
to  attack  the  conveyance,  and  she  asked  me  if  he  could,  and  I 
said  he  could,  certainly,  but  I said  it  is  hard  to  tell  whether  he 
would  win  or  lose.  It  is  going  to  be  a costly  action.  It  is  for 
yourself  to  decide  what  it  is  best  to  do.  That  is  just  about  what 
I told  her. 

“Q.  Who  were  you  acting  for  then?  A.  Not  anybody.  I 
told  Macdonald  I would  not  have  anything  to  do  with  the  suit, 
but  I would  go  and  try  to  settle  the  thing  in  an  amicable  way. 

“Q.  Your  account  of  it  would  be  that  you  were  on  a mission 
of  peace?  A.  That  is  what  I was  trying  to  do,  I didn’t  want  to 
see  a fight.” 

It  was  under  these  circumstances  that  the  note  sued  on,  dated 
the  23rd  April,  1907,  was  signed,  and  it  did  not  fall  due  till  April, 
1913.  Mrs.  Booth  retained  the  property  in  Toronto;  and  in  the 
fall  of  1912  sold  it  for  much  more  than  she  gave  for  it. 

This  action  was  commenced  on  the  15th  February,  1915. 
At  the  trial  evidence  was  given  which  went  to  shew  that  the 
conveyance  to  Florrie  Fox  was  not  voluntary,  and  that  Mr. 
Cameron  had  advised  on  an  incomplete  knowledge  of  the  facts. 
It  was  also  shewn,  however,  that  the  defendant  Rosella  Fox 
was  fully  informed  on  those  facts. 
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The  learned  Judge  makes  the  following  findings : — 

“Macdonald  came  to  the  defendant’s  house  with  Cameron  as 
his  solicitor  acting  for  him  in  this  transaction;  a friend  of  the  Fox 
family  and  their  solicitor  in  other  matters,  when  occasion  required. 
Rosella  Fox  had  refused  all  ordinary  requests  to  become  surety 
for  her  husband.  This  time  different  means  were  taken  to  procure 
her  signature.  Cameron  mentioned  to  her  the  transfer  of  the 
houses  in  Toronto  from  the  husband  to  the  daughter,  and  told  her 
that,  unless  she  signed,  Macdonald  would  bring  action  right  away 
to  set  the  transaction  aside.  Mrs.  Fox  said,  ‘What  is  wrong?’ 
and  that  he,  Cameron,  should  know,  as  he  drew  them.  She  did 
not  wish  her  daughter  to  lose  them,  she  did  not  want  law.  She 
became  discouraged  and  signed. 

“Thomas  Fox  appears  to  be  a worthless  fellow,  incapable 
of  giving  his  wife  or  any  one  else  proper  advice  in  a matter  of  this 
kind,  even  had  he  been  asked.  Their  family  solicitor  on  whom 
they  relied  was  persuading  her  to  sign,  holding  up  before  her 
financial  loss  to  the  daughter  as  a reason  why  she  should.  She 
had  no  advice  at  all  except  that  of  Cameron,  who  went  out  for 
the  purpose  of  getting  security  for  Macdonald’s  claim  against 
her  husband.  In  the  witness-stand  Cameron  admitted  it  would 
have  been  better  had  she  taken  advice,  but  that  it  did  not  occur  to 
him  to  caution  her  about  it. 

“I  am  of  opinion  that  the  proof  of  undue  influence  is  complete, 
and  that  this  case  falls  within  Bank  of  Montreal  v.  Stuart. 

“I  therefore  dismiss  the  action,  as  against  the  defendant 
Rosella  Fox,  with  costs.” 

As  I read  the  decision  in  Bank  of  Montreal  v.  Stuart  and  the 
authorities  on  which  it  is  based,  it  decided:  (1)  That  in  a husband 
and  wife  transaction  there  is  no  presumption  of  law  that  the  hus- 
band has  an  undue  influence  over  his  wife,  and  that  it  is  not  necessary 
to  the  validity  of  such  a transaction  that  the  wife  should  be 
shewn  to  have  had  independent  advice.  See  Euclid  Avenue 
Trusts  Co.  v.  Hohs  (1911),  24  O.L.R.  447,  at  p.  450;  also  Howes  v. 
Bishop , [1909]  2 K.B.  390,  402.  (2)  That,  where  a creditor 

seeking  security  from  his  debtor’s  wife  employs  the  debtor’s  solicitor, 
the  wife,  in  the  absence  of  other  independent  advice,  is  entitled  to 
look  to  her  husband’s  solicitor  for  advice;  and,  the  solicitor 
thus  acting  as  the  law-agent  of  all  parties,  the  creditor  is  fixed 
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with  knowledge  of  all  things  known  to  the  solicitor,  and  may  not 
benefit  by  the  neglect  or  failure  of  such  solicitor  properly  to  advise 
the  wife  of  his  debtor. 

The  fact  that  Mrs.  Fox  had  not  advice  independent  of  her 
husband,  without  more,  not  being  sufficient  to  entitle  her  to  relief, 
we  may  proceed  to  consider:  was  there  undue  influence  exercised 
by  the  husband  or  any  one  else?  Was  Mr.  Cameron  in  acting, 
either  in  the  capacity  stated  by  the  learned  trial  Judge,  namely, 
as  “family  solicitor  in  other  matters,”  or,  as  he  puts  it  in  his 
evidence,  as  not  for  any  one,  but  as  “friend  and  peacemaker”, 
under  any  legal  obligation  to  the  defendant  Rosella  Fox  which  he 
neglected  to  her  detriment,  or  to  the  plaintiff’s  advantage?  Was 
the  plaintiff  responsible  for  such  neglect,  if  any?  If  so,  was  the 
transaction  so  improvident,  unfair,  and  unconscionable  that  the 
Court  should,  after  a delay  of  many  years,  when  the  position  of  the 
parties  is  changed,  set  it  aside  and  refuse  to  enforce  it? 

The  evidence  all  goes  to  shew  that,  as  between  husband  and 
wife,  Mrs.  Fox  was  much  the  stronger  personality;  that  Mr.  Fox 
did  not  persuade  or  influence  her  into  signing  the  note,  or  attempt 
to  do  so;  and  that  he  had  no  domination  over  the  mind  of  his 
wife.  Her  examination  and  cross-examination  shew  the  respon- 
dent to  be  a well-informed,  intelligent,  and  self-reliant  woman, 
not  likely  to  be  dominated  by  any  member  of  her  household, 
and  certainly  not  by  her  husband,  of  whom  the  learned  Judge 
says:  “Thomas  Fox  appears  to  be  . . . incapable  of  giving 

his  wife  or  any  one  else  proper  advice  in  a matter  of  this  kind, 
even  had  he  been  asked.”  We  may  therefore  take  it  that  the 
undue  influence  was  not  that  of  Thomas  Fox. 


App.  Div. 
1917 

Macdonald 

v. 

Fox. 

Ferguson,  J.A. 


It  is  not  suggested  that,  as  the  result  of  long  acquaintance 
and  a continued  course  of  dealing,  Cameron  had  obtained  the 
confidence  of  Mrs.  Fox,  or  a control  and  ascendency  over  her 
mind,  so  that  she  would  do  anything  in  a business  way  that  he 
asked  or  advised  her  to  do.  No  case  of  obtaining  and  abusing 
confidence  by  Cameron  is  suggested;  but  the  learned  trial  Judge 
suggests  that  because  Cameron  had,  in  1903,  drawn  a deed  for 
Fox,  and  in  1905  drawn  a deed  for  Rosella  Fox,  he  continued,  in 
1907,  to  be  solicitor  for  Fox  and  his  family.  I do  not  think 
this  finding  is  borne  out  by  the  evidence;  it  was  in  1905,  after 
drawing  the  deed  from  Rosella  Fox  to  Kelly,  that  Cameron,  acting 
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for  John  Macdonald,  recovered  the  judgment  against  Fox;  and 
thereafter  he  did  not  act  for  Fox;  and  I do  not  think  any  one 
present  when  the  note  was  given  regarded  Cameron  as  still  being 
solicitor  for  Fox  or  his  family,  and  no  one  attempted  at  the  trial 
to  say  that  such  was  the  case ; clearly  Cameron  did  not  so  regard 
himself,  and  it  is  not  so  pleaded;  which  would  hardly  have  es- 
caped Mr.  Laidlaw  had  the  respondent  suggested  that  as  being 
her  idea  of  the  relationship  between  herself  and  Mr.  Cameron. 
On  the  contrary,  the  idea  of  the  respondent,  as  indicated  by  her 
affidavit,  is,  that  Cameron,  as  the  plaintiff’s  solicitor,  had  been 
guilty  of  misrepresentation,  fraud,  and  duress,  for  which  charges 
no  foundation  appears  in  evidence. 

For  these  reasons,  I am  of  opinion  that  Mr.  Cameron  did  not 
continue  as  solicitor  for  Thomas  W.  Fox  and  his  family,  and 
if  acting  only  as  Macdonald’s  solicitor  owed  no  special  duty  to 
the  defendant,  and  that,  therefore,  the  judgment  cannot  be 
supported  on  the  reasons  given  by  the  learned  trial  Judge. 

From  Willes  v.  Barron,  [1902]  A.C.  271,  283,  it  might  be  argued 
that,  by  voluntarily  assuming  the  role  of  candid  friend,  advising 
both  the  plaintiff  and  the  respondent,  Mr.  Cameron  assumed  not 
only  a moral  but  a legal  obligation  to  the  respondent,  and  placed 
himself,  to  the  knowledge  of  and  with  the  approval  of  the  plaintiff, 
in  the  position  of  solicitor  advising  both  parties,  so  that  the 
plaintiff  would  be  fixed  with  Cameron’s  knowledge  and  his  neglect 
or  breach  of  duty  to  the  defendant,  and  thus  prevented  from  taking 
any  advantage  therefrom.  Were  I of  the  opinion  that  Mr. 
Cameron  did  occupy  the  position  of  solicitor  for  all  parties  (which 
I am  not),  still  I think  that  the  respondent  must  fail,  because 
there  was  no  mistake,  dishonesty,  or  neglect. 

It  is  common  ground  that  in  1903,  when  Thomas  Fox  was 
indebted,  he  instructed  Mr.  Cameron  to  draw,  and  he  (Fox) 
executed,  a conveyance,  on  its  face  declaring  it  to  be  made  in 
consideration  of  natural  love  and  affection;  that  the  plaintiff, 
having  failed  to  collect  his  judgment,  learned  of  the  voluntary 
transaction,  and  went  to  Cameron  to  have  him  attack  the  deed; 
that  Cameron  properly  refused  to  attack  a deed  he  had  drawn; 
but  still,  thinking  the  transaction  to  be,  according  to  his  instruc- 
tions, voluntary,  and  thus  subject  to  a creditor’s  attack,  took 
the  very  commendable  position  of  trying  to  avoid  litigation 
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in  a dispute  that  appeared  on  its  face  to  be  more  doubtful  for 
Mrs.  Booth  than  for  the  plaintiff.  That  being  so,  he,  on  being 
asked  the  question,  tells  the  defendant,  “that  Mr.  Macdonald 
might  attack  the  deed,  and  if  he  does  the  result  is  doubtful, 
and  the  litigation  will  be  expensive — decide  for  yourself.”  On 
that  she  exercised  her  own  judgment  and  settled.  I fail  to  see 
wherein  it  can  be  .found  that  there  was  dishonesty.  In  fact  I 
think  it  is  conceded  that  there  was  none.  As  to  neglect,  it 
might  be  argued  that  Cameron  advised  without  having  before 
him  all  the  facts  as  now  disclosed  in  evidence ; the  answer  to  that 
is  that  all  the  parties  to  the  transaction  were  present,  the  respon- 
dent knew  the  facts,  and  she  cannot  complain  or  blame  Mr. 
Cameron  if  in  asking  his  opinion  she  did  not  put  him  in  possession 
of  the  facts  within  her  own  knowledge.  In  any  event,  Mr. 
Cameron  did  not  have  knowledge  of  these  facts,  and  therefore 
knowledge  through  him  cannot  be  imputed  to  the  plaintiff. 

While  the  evidence  adduced  at  the  trial  goes  to  shew  that 
the  deed  to  Florrie  Fox  was  not  voluntary,  it  is  not  clear  that 
Cameron’s  advice  was  erroneous  or  should  have  been  different, 
or  that  the  respondent  suffered  therefrom.  See  Stewart  v. 
Stewart  (1839),  6 Cl.  & F.  911. 

But,  as  I said  before,  I am  of  the  opinion  that  Cameron  was 
not  solicitor  for  all  parties.  Mr.  Cameron’s  evidence  that  he 
was  advising,  as  a friend  of  all,  as  peacemaker  for  all,  and  as 
solicitor  and  agent  of  none,  should  be  accepted. 

Now  let  us  look  at  the  transaction  itself  and  the  consideration 
therefor  to  see  if  it  be  one  of  those  unfair  and  unconscionable 
transactions  that  suggest  undue  influence  and  should  not  stand. 

The  plaintiff  was  asserting  a right,  a doubtful  right  if  you 
will,  but  doing  so  bond  fide;  the  respondent,  desiring  to  save  her 
daughter  from  the  loss  of  her  property,  which  would  result  were 
the  plaintiff’s  alleged  right  enforced,  with  the  benefit  of  Mr. 
Cameron’s  honest  opinion,  negotiates  a bargain  whereby  the 
plaintiff  gave  up  that  right,  and  his  judgment  against  Thomas 
W.  Fox,  and  gave  six  years’  time  for  payment.  Such  a compro- 
mise should  not  be  lightly  set  aside:  see  Lucy's  Case  (1853), 
4/DeG.  M.  & G.  356.  As  a result  of  the  compromise  Mrs.  Booth 
kept  her  property;  and,  having  in  the  meantime  received  the 
rents  and  profits,  sold  it  in  1912  for  about  $2,500  more  than  she 
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gave  for  it;  during  all  these  years  the  respondent  gave  no  intima- 
tion that  she  intended  to  rue  her  bargain;  but,  after  the  house  is 
sold,  and  the  parties  cannot  be  restored  to  their  original  position, 
she  sets  up  defences  of  fraud,  misrepresentation,  and  duress, 
which  she  does  not  attempt  to  prove. 

Mr.  Laidlaw  argued  before  us  that  the  note  sued  upon  was 
held  by  Macdonald  as  collateral  security  for  an  indebtedness 
of  Thomas  W.  Fox  and  one  Joyce,  and  that  the  notes  taken  from 
Joyce  bore  interest  at  six  per  cent,  per  annum,  while  the  note 
sued  on  bore  interest  at  five  per  cent.,  and  that,  therefore,  under 
the  principle  governing  the  rights  of  sureties,  as  laid  down  in 
Bolton  v.  Salmon , [1891]  2 Ch.  48,  the  respondent  as  surety  was 
discharged  from  liability.  This  defence  does  not  appear  to  have 
been  in  mind  at  the  trial,  and  the  evidence  is  not  as  clear  as  it 
might  perhaps  be  made;  but  I think  the  result  of  the  evidence 
is,  that,  at  the  time  the  note  was  made,  it  was  the  judgment 
against  Thomas  W.  Fox  that  was  being  settled  so  as  to  prevent 
threatened  action  thereon,  and  that  it  was  intended  that  the 
defendants  should,  as  I think  they  did,  become  primarily  liable 
for  the  claim  of  Macdonald;  and  that  the  getting  and  taking  of 
the  notes  from  Joyce  was  something  to  be  done  in  ease  of  the 
defendants;  and  that,  therefore,  the  respondent  was  not  a mere 
surety  for  Joyce,  and  that  the  authority  cited  is  not  applicable 
to  the  facts  of  this  case. 

For  these  reasons,  I think  the  appeal  should  be  allowed  with 
costs,  and  that  judgment  should  be  entered  against  the  separate 
estate  of  Rosella  Fox  for  the  amount  of  the  plaintiff’s  claim  and 
costs. 
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Negligence — Snow  and  Ice  Falling  from  Roof  of  House  on  Neighbour's  Land — 
Duty  to  Guard  or  Remove  Accumulation — Liability  for  Breath — Damages — 
Injunction. 

The  owner  or  occupant  of  a building,  the  roof  of  which  is  so  constructed 
that  from  natural  causes  the  snow  or  ice  which  falls  or  collects  upon  it  will 
naturally  and  probably  slide  from  the  roof,  is  bound,  apart  from  any 
obligation  imposed  upon  him  by  a municipal  by-law,  to  take  all  reasonable 
means  to  prevent  the  snow  or  ice  from  falling  upon  the  adjoining  property 
or  an  adjoining  highway  and  causing  damage  to  person  or  property  there; 
and  that  is  the  extent  of  the  obligation  which  the  law  imposes  upon  him. 
Review  of  the  authorities. 

Where  the  defendants,  if  they  did  not  know,  ought  to  have  known,  that  the 
natural  and  probable  consequence  of  snow  and  ice  accumulating  upon  the 
roof  of  their  house  would  be  that,  unless  some  guard  or  other  means  of 
preventing  the  snow  and  ice  from  sliding  from  the  roof  upon  the  plaintiff’s 
land  were  provided,  or  unless  the  snow  and  ice  were  removed,  they  would 
so  slide  and  fall,  and  there  was  no  difficulty  in  adopting  one  or  other  or  both 
of  these  means  of  prevention,  it  was  held,  that  the  defendants  were  guilty 
of  negligence  in  not  adopting  them,  and  were  liable  for  the  consequences 
of  their  neglect. 

The  judgment  of  Denton,  Jun.  Co.  C.J.,  York,  in  so  far  as  it  awarded  the 
plaintiff  damages  for  injury  to  his  land  by  the  snow  and  ice  which  fell 
upon  it  from  the  defendants’  roof,  was  affirmed;  but  it  was  held,  that  the 
case  was  not  one  for  an  injunction,  and  a provision  therefor  was  eliminated. 

Appeal  by  the  defendants  from  the  judgment  of  Denton, 
Jun.  Co.  C.J.,  in  favour  of  the  plaintiff,  in  an  action  brought 
in  the  County  Court  of  the  County  of  York,  to  recover  damages 
and  for  an  injunction  in  respect  of  injury  and  loss  suffered  by 
the  plaintiff  owing  to  the  fall  from  the  roof  of  the  defendants' 
house,  adjacent  to  the  house  and  land  of  the  plaintiff,  of  snow 
and  ice  which  had  been  permitted  to  accumulate  upon  the  roof, 
and  by  reason  of  slates  falling  or  being  blown  from  the  roof  of 
the  defendants'  house. 


January  24.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Magee,  Hodgins,  and  Ferguson,  JJ.A. 

M.  H.  Ludwig,  K.C.,  for  the  appellants,  argued  that  the  case 
at  bar  was  distinguishable  from  cases  depending  upon  Ry lands 
v.  Fletcher  (1868),  L.R.  3 H.L.  330,  and  that  the  rule  laid  down 
in  that  case  had  been  qualified  by  subsequent  cases.  [Hodgins, 
J.A.,  referred  to  Rickards  v.  Lothian , [1913]  A.C.  263].  Counsel 
referred  to  Nichols  v.  Marsland  (1876),  2 Ex.D.  1;  Nitro-Phosphate 
dec.  Co.  v.  London  and  St.  Katharine  Docks  Co.  (1878),  9 Ch.D. 
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503;  Halsbury’s  Laws  of  England,  vol.  21,  p.  401  (paras.  672, 
673),  vol.  27,  p.  862  (para.  1515),  where  it  is  laid  down  that  “it 
is  a .good  defence  in  an  action  of  trespass  that  the  act  complained 
of  was  an  involuntary  and  inevitable  accident  happening  without 
negligence;”  Pollock  on  Torts,  8th  ed.,  pp.  510,  520;  Dugal  v. 
Peoples  Bank  of  Halifax  (1899),  34  N.B.R.  581;  Landreville  v. 
Gouin  (1884),  6 O.R.  455,  461;  Hudson  v.  Napanee  River  Im- 
provement Co.  (1914),  31  O.L.R.  47;  Gale  on  Easements,  9th  ed., 
p.  415;  Underwood  v.  Waldron  (1876),  33  Mich.  232;  Garland  v. 
Towne  (1874),  55  N.H.  55,  57. 

Shirley  Denison,  K.C.,  for  the  plaintiff,  respondent,  argued 
that  the  judgment  of  the  learned  trial  Judge  was  right,  inasmuch 
as  the  plaintiff  had  no  means  of  preventing  the  accident,  while 
the  defendants  had  it  in  their  power  to  do  so.  The  injuries 
complained  of  were  the  natural  and  necessary  result  of  the  con- 
struction of  the  defendants’  building.  He  referred  to  Halsbury’s 
Laws  of  England,  vol.  27,  p.  849  (para.  1492),  where  it  is  laid 
down  that  if  an  owner  of  land  brings  something  upon  it  which 
is  dangerous,  and  may  become  mischievous  if  not  kept  under 
proper  control,  he  is,  though  not  guilty  of  wilfulness  or  negligence, 
liable  for  any  mischief  caused  by  it — a proposition  which  is  estab- 
lished by  Rylands  v.  Fletcher,  supra. 


April  3.  The  judgment  of  the  Court  was  read  by  Mere- 
dith, C.J.O.: — This  is  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  County  Court  of  the  County  of  York,  dated  the  31st 
October,  1916,  which  was  directed  to  be  entered  by  His  Honour 
Judge  Denton,  after  the  trial  of  the  action  before  him  sitting 
without  a jury  on  the  16th  day  of  that  month. 

This  case  raises  a very  important  question  as  to  the  liability 
of  a land-owner  to  his  neighbour  for  injuries  sustained  by  him 
owing  to  the  fall  from  the  roof  of  the  land-owner’s  building  of 
snow  and  ice  which  had  been  permitted  to  accumulate  there; 
and  there  is  a dearth  of  English  or  Canadian  authority  bearing 
directly  on  the  question. 

Before  dealing  with  the  legal  aspect  of  the  case,  it  will  be 
convenient  to  consider  the  facts  as  developed  in  the  evidence  and 
as  found  by  the  trial  Judge. 

The  parties  are  owners  of  adjoining  properties  in  Toronto, 
upon  which  are  erected  dwelling-houses. 
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The  appellants’  house  was  erected  first,  and  it  is  built  close 
up  to  the  dividing  line  between  the  two  properties;  and,  when 
the  respondent’s  house  was  afterwards  erected,  a space  of  about 
2 feet  6 inches  was  left  between  the  wall  of  it  and  the  dividing 
line,  which  was  used  as  a passage-way  to  the  rear  of  the  house. 
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There  was  - nothing  unusual  in  the  mode  of  construction  of 
the  roof  of  the  appellants’  house,  but  it  was  a slate  roof  and 
somewhat  steep,  and  the  probable  consequence  of  the  falling  of 
the  snow  upon  it  would  be  that  it  and  any  ice  that  might  have 
formed  there,  owing  to  the  melting  of  the  snow,  would  slide  from 
the  roof  and  fall  upon  the  respondent’s  property. 

There  were  during  the  month  of  February,  1915,  several  very 
heavy  snow-falls,  and  the  snow  and  ice  which  had  accumulated 
upon  the  roof  slid  from  the  roof  of  the  appellants’  house  and  caused 
the  injury  of  which  the  respondent  complains,  which  was  the 
smashing  of  his  sun-room  and  the  blocking  up  of  the  passage- 
way which  led  to  the  rear  of  his  house.  A claim  is  also  made  for 
injuries  caused  by  slates  falling  or  being  blown  from  the  roof 
of  the  appellants’  house. 

Neither  of  the  parties  appears  to  have  apprehended  danger 
from  the  accumulation  of  the  snow  on  the  roof  of  the  appellants’ 
house,  and  no  steps  were  taken  by  the  appellants  to  remove  it 
or  by  the  respondent  to  guard  against  injury  to  his  property  if 
it  should  fall. 

The  case  for  the  respondent  is  rested  upon  two  grounds:  (1) 
that  there  was  an  absolute  duty  resting  upon  the  appellants 
to  prevent  the  snow  and  ice  from  falling  on  to  his  property;  or 
(2)  that  the  appellants  were  guilty  of  negligence  in  not  adopting 
adequate  means  to  prevent  that  from  happening,  wdien  the 
probable  consequences  of  the  snow  and  ice  falling  would  be  to 
cause  injury  to  the  respondent’s  property. 


I have  been  unable  to  find  any  reported  English  or  Canadian 
case  in  which  the  question  presented  for  decision  in  the  case  at 
bar  has  arisen.  There  are,  however,  some  American  cases,  and 
cases  both  in  Ontario  and  in  the  United  States,  in  which  the  ques- 
tion of  the  liability  of  the  owner  or  occupant  of  a building  abutting 
on  a highway  for  injuries  caused  to  persons  lawfully  using  it 
by  snow  or  ice  which  had  accumulated  on  the  roof  of  the  building 
falling  into  the  highway  has  arisen;  but  the  cases  are  conflicting. 
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In  Massachusetts,  the  rights  of  a traveller  on  the  highway 
are  held  to  be  the  same  as  if  he  owned  the  soil  in  fee  simple,  and 
the  liability  for  injuries  sustained  by  a traveller  in  consequence 
of  snow  or  ice  falling  from  the  roof  of  a building  abutting  on  the 
highway  is  held  to  depend  on  the  same  rules  and  is  to  be  decided 
on  the  same  principles  as  if  it  raised  a question  between  adjoining 
proprietors  in  which  the  lands  or  buildings  of  one  were  injured 
by  the  manner  in  which  the  other  had  seen  fit  to  occupy  or  use 
his  own  lands  and  buildings:  Shipley  v.  Fifty  Associates  (1869-70), 
101  Mass.  251,  253,  106  Mass.  194,  197.  It  was  held  in  that 
case  that,  by  maintaining  a building  with  a roof  constructed  so 
that  snow  and  ice  collecting  on  it  from  natural  causes  will  naturally 
and  probably  fall  into  the  adjoining  highway,  the  owner  of  the 
building  is  liable,  without  other  proof  of  negligence,  to  a person 
injured  by  such  a fall  upon  him  while  travelling  on  the  highway 
with  due  care. 


In  Bellows  v.  Sackett  (1853),  15  Barb.  (N.Y.)  96,  the 
eaves  of  the  defendant’s  building  came  within  about  two  feet  of 
a dwelling-house  erected  by  the  plaintiff  upon  his  adjacent  lot, 
and,  owing  to  a want  of  suitable  repairs  to  the  gutter  of  the  defend- 
ant’s building,  the  water  from  his  roof  fell  between  the  two  build- 
ings— it  was  assumed  for  the  purpose  of  the  decision  on  his  own 
land — and  by  percolation  found  its  way  into  the  plaintiff’s  cellar 
through  the  wall  to  the  injury  of  the  wall  and  the  lower  timbers 
of  his  house.  The  plaintiff  recovered,  apparently  on  the  ground 
that,  “ owing  to  a want  of  suitable  repairs,  the  water  falling  upon 
an  area  of  25  feet  by  13,  is  collected  at  a single  point  and  precipi- 
tated in  an  unnatural  and  unusual  quantity  and  manner  so  near 
the  plaintiff’s  premises  as  necessarily  to  cause  him  an  injury” 

(p.  102). 

In  a later  New  York  case,  Walsh  v.  Mead  (1876),  15  N.Y. 
S.C.  (8  Hun)  387,  it  was  held  that,  where  the  roof  of  a building, 
in  a large  city,  is  so  constructed  as  to  render  the  snow  falling 
upon  it  liable  to  be  precipitated  upon  the  sidewalk,  and  there 
is  no  adequate  guard  at  the  edge  to  retain  it,  it  is,  in  judgment 
of  law,  a nuisance;  for  it  imperils  the  safety  of  persons  passing 
below  it  in  the  lawful  use  of  the  street  upon  which  it  fronts. 

In  Garland  v.  Towne,  55  N.H.  55,  it  was  said  by  Ladd,  J. 
(pp.  58,  59) : “If  a man  must,  at  all  hazards,  keep  upon  his 
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own  premises  the  snow  which  is  arrested  in  its  natural  fall  to  the  App-  Dlv- 
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earth  by  the  roof  of  his  house,  it  seems  to  me  some  very  incon-  

venient,  not  to  say  absurd,  consequences  may  follow.  We  all  Meredith 
know  that  in  this  climate  a heavy  fall  of  snow  is  not  unfrequently  Peer. 
followed  immediately  by  wind;  and,  when  that  happens,  it  is  a Meredith.c.j.o. 
probable  if  not  an  inevitable  consequence  that  the  snow,  which 
has  been  arrested  in  its  natural  fall,  and  accumulated  on  roofs, 
will  be  carried  off  and  deposited  by  the  wind  in  a different  place 
from  where  it  would  have  finally  rested  but  for  the  roof; — hence, 
in  very  many  instances,  the  act  of  the  land-owner  in  maintaining 
his  building,  concurring  with  the  natural  operation  of  the  elements, 
will  cast  upon  the  premises  of  an  adjoining  proprietor  snow  with 
which,  otherwise,  such  adjoining  proprietor  would  not  have  been 
annoyed,  incumbered,  or  damaged.  I do  not  see  why  such  a 
doctrine,  if  carried  to  its  logical  results  and  strictly  applied, 
would  not  practically  prevent  the  building  of  cities.  I think  the 
injury  which  results  in  such  a way,  from  a customary  and  reason- 
able use  by  the  land-owner  of  his  property,  he  using  due  care 
(which  would  doubtless  be  a very  high  degree  of  care)  to  guard 
against  damage  to  his  neighbour,  does  not  furnish  a legal  cause 
of  action,  but  must  be  regarded  as  damnum  absque  injuria .” 

Cushing,  C.J.,  expressed  the  opinion  (p.  60)  that  the  defendant 
was  not  liable  unless  there  had  been  a want  of  due  care;  and 
Foster,  C.J.C.C.,  agreed  that  in  the  absence  of  negligence  the 
defendant  was  not  liable.  Ladd,  J.,  thought  that  “it  was  the 
general  duty  of  the  defendant  to  prevent  the  sliding  of  snow  and 
ice  from  her  roof  upon  the  sidewalk;  she  was  bound  to  guard  against 
such  a result  by  the  exercise  of  due  and  proper  care”  (p.  56); 
and  he  also  said  that  he  supposed  “the  fact  that  ice  slid  from  the 
roof  upon  the  sidewalk  on  this  particular  occasion  is  evidence 
to  be  considered  on  the  general  question  of  the  defendant’s 
negligence;”  and  he  added,  “I  see  no  reason  why  the  jury  might 
not  legally  find  negligence  from  that  circumstance  alone,  if 
unexplained”  (ib.) 

In  Underwood  v.  Waldron,  33  Mich.  232,  the  question  was 
as  to  the  liability  of  the  defendants  for  injury  caused  to  the  plain- 
tiff’s building  by  water  flowing  from  the  defendants’  roof  against 
it.  The  judgment  of  the  Court  was  delivered  by  Cooley,  C.J., 
who,  referring  to  Fletcher  v.  Rylands  (1886),  L.R.  1 Ex.  265, 

Rylands  v.  Fletcher  (1868),  L.R.  3 H.L.  330,  said  there  was  in 
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that  case  some  strong  language  “as  to  the  duty  of  one  man 
to  protect  another  against  water  flowing  from  his  reservoir 
but  the  case  had  no  analogy  to  the  case  he  was  considering  in 
its  facts,  and  that  the  governing  principle  should  perhaps  be 
different;  and  he  went  on  to  say  that  the  injury  “in  that  case 
was  from  the  bursting  of  a reservoir  into  which  defendant 
had  gathered  water  on  his  grounds;  and  it  was  thought  that 
under  the  peculiar  circumstances,  which  need  not  here  be  men- 
tioned, the  party  should,  at  his  peril,  have  kept  the  water  from 
inflicting  injury  to  his  neighbours.  That  was  an  exceptional 
case,  but  this  was  the  ordinary  case.  Here  are  adjoining  pro- 
prietors in  a town,  mutually  improving  their  property  with  build- 
ings. This  is  their  right,  and  the  policy  of  the  law  favours  it. 
Neither  of  them  is  under  obligation  to  permit  his  lot  to  remain 
vacant,  because  putting  up  a building  will  possibly  throw  water 
upon  his  neighbour.  The  respective  duties  of  the  parties  to  each 
other  are  those  which  the  requirements  of  good  neighbourhood 
in  such  a town  would  impose.  Each  must  so  use  his  own  as  not 
to  injure  his  neighbour.  But  this  means  only  that  he  shall 
use  all  due  care  and  prudence  to  protect  his  neighbour;  not  that 
he  shall  at  all  events  and  under  all  circumstances  protect  him. 
Any  injury  that  may  result,  notwithstanding  the  observance 
of  proper  caution,  must  be  deemed  incident  to  the  ownership 
of  town  property,  and  can  give  no  right  of  action.  Undoubtedly 
the  defendants  were  bound  to  put  proper  eaves-troughs  or  gutters 
upon  their  building,  and  to  keep  them  in  proper  order,  if  the 
neglect  to  do  so  would  be  likely  to  injure  the  plaintiff.  But  if 
they  did  this,  and  were  guilty  of  no  negligence  in  that  regard, 
the  plaintiff  can  have  no  legal  complaint  against  them.  Injuries 
from  extraordinary  or  accidental  circumstances  for  which  no 
one  is  in  fault,  must  be  left  to  be  borne  by  those  on  whom  they 
fair  (pp.  238-9). 

Underwood  v.  Waldron  was  followed  in  Barry  v.  Severen 
Peterson  (1882),  48  Mich.  263,  and  it  was  there  held  that  damages 
cannot  be  recovered  on  account  of  water  dripping  from  a house 
on  adjacent  premises  without  proof  that  it  was  caused  by  some 
neglect  of  duty  on  the  part  of  the  house-owner. 

The  English  case  of  Hurdman  v.  North  Eastern  R.W . Co. 
(1878),  3 C.P.D.  168,  may  also  be  referred  to.  That  was  the 
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case  of  the  surface  of  the  defendants’  land  having  been  artificially 
raised  by  earth  placed  on  it,  in  consequence  of  which  rain-water 
which  fell  on  the  defendants’  land  made  its  way  through  the  defend- 
ants’ wall  into  the  adjoining  house  of  the  plaintiff  and  caused 
substantial  damage,  and  it  was  held  that  the  defendants  were 
liable.  Delivering  the  judgment  of  the  Court,  Cotton,  L.J., 
said  (p.  173) : “The  heap  or  mound  on  the  defendants’  land  must, 
in  our  opinion,  be  considered  as  an  artificial  work.  Every  occupier 
of  land  is  entitled  to  the  reasonable  enjoyment  thereof.  This  is 
a natural  right  of  property,  and  it  is  well  established  that  an  occu- 
pier of  land  may  protect  himself  by  action  against  any  one  who 
allows  any  filth  or  any  other  noxious  thing  produced  by  him  on 
his  own  land  to  interfere  with  this  enjoyment.  We  are  further 
of  opinion  that  ...  if  any  one  by  artificial  erection  on  his 
own  land  causes  water,  even  though  arising  from  natural  rain-fall 
only,  to  pass  into  his  neighbour’s  land,  and  thus  substantially 
to  interfere  with  his  enjoyment,  he  will  be  liable  to  an  action  at 
the  suit  of  him  who  is  so  injured.”  The  question  in  this  case 
arose  upon  demurrer  to  the  statement  of  claim,  and  the  nature 
of  the  artificial  work  does  not  appear,  but  it  is  probable  that  it  was 
a railway  embankment. 

If  a dwelling-house  is  an  artificial  work,  within  the  meaning 
of  this  case,  it  would  seem  to  follow  that,  where  snow  or  ice 
accumulate  on  the  roof  of  the  building  and  fall  from  it  on  to  a 
neighbour’s  property,  causing  damage,  the  owner  or  occupant 
of  the  building  is  liable  for  the  damage  so  done. 

The  climatic  conditions  of  Ontario  are  such  as  to  make  such 
an  obligation  very  onerous;  and  it  seems  reasonable  that  in  this 
country  the  obligation  should  be  limited  to  providing  reasonably 
sufficient  means  to  guard  against  ice  or  snow  falling  from  the 
roof. 

The  Ontario  cases  leave  the  law  in  a state  of  some  uncertainty. 

Lazarus  v.  City  of  Toronto  (1859),  19  U.C.R.  1,  was  the  case  of 
an  action  to  recover  damages  sustained  by  a pedestrian  owing  to  the 
fall  of  snow  from  a house  which  abutted  on  the  highway  on  which 
he  was  walking;  and  it  was  held  that,  in  the  absence  of  evidence  of 
fault  or  negligent  construction  of  the  house  or  roof,  or  of  a munici- 
pal by-law  requiring  the  owners  of  buildings  to  remove  the  snow 
from  the  roofs,  there  was  no  liability  either  against  the  owner  or 
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the  tenant  of  the  building.  In  stating  his  opinion,  Robinson, 
C.J.,  said  (p.  13):  “The  Municipal  Act  22  Viet.  ch.  99,  sec.  290, 
sub-sec.  12,  provides  that  the  municipal  council  of  every  city 
may  pass  by-laws  for  compelling  persons  to  remove  the  snow  from 
the  roofs  of  the  premises  owned  or  occupied  by  them.  It  was  not 
shewn  that  any  by-law  had  been  made  by  the  Corporation  of 
Toronto,  and  that  the  defendants  had  infringed  it,  and  I do  not 
see  in  the  evidence  such  proof  of  negligence  as  should  render  the 
owner  or  occupier  of  the  house  from  which  the  snow  fell  liable 
to  an  action.  What  occurred  here  was  such  an  accident  as  may 
occasionally  happen  and  be  attended  with  serious  results,  but  I 
do  not  think  that  in  the  absence  of  any  public  regulation  on  the 
subject  people  are  compelled  to  keep  the  roofs  of  their  houses 
clear  of  snow,  or  to  detain  the  snow  on  the  roofs  so  that  the  snow 
cannot  slide  from  them  into  the  street.  There  may  be  in  a par- 
ticular case  something  so  evidently  faulty  in  the  construction  of 
a roof  as  to  make  it  more  likely  to  occasion  accident  from  this 
cause  than  roofs  in  general  are,  but  I do  not  see  any  proof  that 
such  was  the  case  here.”  Burns,  J.,  said  (p.  17):  “I  know  of 
no  obligation  imposed  at  common  law,  where  people  use  their 
property  in  a manner  similar  to  all  others,  to  do  any  act  to  guard 
other  persons  against  the  acts  of  nature.  This  count  assumes, 
from  the  fact  of  snow  having  fallen  from  the  roof,  and  the  plaintiff 
having  sustained  a severe  and  serious  injury,  that  it  was  the  duty 
of  the  defendants  to  have  removed  the  snow  from  the  roof  of  the 
house.” 

Skelton  v.  Thompson  (1883),  3 O.R.  11,  was  the  case  of  an 
injury  sustained  by  a pedestrian  owing  to  her  having  slipped 
upon  ice  which  had  formed  there  from  the  freezing  of  water 
that  had  been  brought  down  from  the  roof  of  the  defendants’ 
house  by  means  of  a down-pipe ; and  it  was  held  that,  in  the  absence 
of  evidence  that  the  defendants  knew  or  ought  reasonably  to 
have  known  that  the  ice  had  formed  there,  the  defendants  were 
not  liable.  Hagarty,  C.J.  (p.  14),  referring  to  the  head-note  in 
Shipley  v.  Fifty  Associates,  101  Mass.  251,  which  is  as  follows, 
“ For  an  injury  resulting  from  the  sliding  of  a mass  of  ice  and  snow 
from  a roof  upon  a person  travelling  with  due  care  in  a highway, 
the  owner  of  the  building  is  liable,  if  the  roof  was  subject  to  his 
use  and  control  and  he  suffered  the  ice  and  snow  to  remain  there 
for  an  unusual  and  unreasonable  time  after  he  had  notice  of 
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its  accumulation  and  might  have  removed  it,”  said:  “This  seems 
reasonable  enough.  When  the  owner  knows  that  ice  or  snow 
is  accumulated  on  a sloping  roof,  liable  of  course,  at  any  change 
of  atmosphere  or  otherwise,  to  fall  into  the  public  street,  he  may 
properly  be  held  responsible,  if  in  reasonable  time  he  do  not  take 
steps  to  prevent  injury  to  passers  by.”  Armour,  J.,  dissented, 
being  of  opinion  (pp.  16,  17)  that  “the  pipe  and  spout  were  wrong- 
fully upon  the  street  and  were  kept  there  wrongfully  by  the 
defendants,  and  the  conducting  of  the  water  from  the  roof  of 
their  building  on  to  the  street  was  a wrongful  act  on  their  part, 
and  ice  formed  thereby  being  the  natural,  certain,  and  to  them 
well-known  result  of  their  wrongful  acts,  they  were  just  as  much 
responsible  for  the  obstruction  so  formed  as  they  would  have 
been  if  they  had  carted  ice  from  the  bay  and  placed  it  there.” 

In  Landreville  v.  Gouin,  6 O.R.  455,  Lazarus  v.  City  of  Toronto 
was  commented  on  and  distinguished.  The  action  was  for  injuries 
sustained  by  a pedestrian  being  struck  by  snow  and  ice  which 
fell  from  the  roof  of  a building  owned  by  the  defendant  which 
sloped  towards  the  street  and  was  covered  with  tin,  and  there  was 
evidence  that  the  defendant  had  been  notified  half  an  hour  before 
the  accident  that  there  was  danger  of  the  ice  and  snow  falling 
from  the  roof.  Cameron,  C.J.,  was  of  opinion  that  the  Lazarus 
case  did  not  preclude  the  Court  from  leaving  the  question  of 
negligence  to  the  jury,  and  pointed  out  that  there  was  in  the  notice 
that  had  been  given  to  the  defendant  an  element  of  negligence 
that  there  was  not  in  that  case.  Skelton  v.  Thompson  was  also 
distinguished  upon  the  ground  that  “the  principle  on  which” 
it  “was  decided  was,  that  the  act  complained  of  was  not  the 
causa  causans,  and  that,  without  neglect  or  unreasonable  delay 
in  removing  ice  formed  upon  the  sidewalk  by  reason  of  water 
flowing  in  a harmless  way  on  to  the  sidewalk  from  the  water-spout 
of  a house  and  then  freezing,  the  owner  was  not  liable  for  an 
injury  to  a person  slipping  upon  the  ice  so  formed,  whereby  he 
sustained  injury”  (p.  461).  The  Chief  Justice  also  said  (pp. 
461-2):  “I  presume  if  the  defendant  had  had  a cart-load  of  snow 
and  ice  placed  upon  his  roof,  and  it  had  fallen,  he  could  not  avoid 
responsibility  to  any  one  using  the  highway  injured  thereby, 
if  it  were  found  a negligent  act  to  so  place  it.  I do  not  then  on 
principle  see  how  he  can  avoid  such  responsibility  when  he  con- 
structed his  roof,  or  used  the  building  with  a roof  so  constructed 
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by  others,  so  as  to  cause  the  snow  to  slide  and  pack  and  overhang 
the  highway,  or  to  be  precipitated  thereon,  when  he  has  had 
reasonable  notice  of  the  dangerous  condition  of  his  roof  from  the 
snow  and  ice  accumulated  there.”  Rose,  J.,  concurred  in  granting 
a new  trial,  though  he  could  not  see,  if,  as  he  thought  had  been 
decided  in  the  Lazarus  case,  “ there  is  no  common  law  duty  cast 
upon  the  defendant  to  ‘keep  the  roof  of  his  house  clear  of  snow, 
or  to  detain  the  snow  on  the  roof,  so  that  the  snow  on  the  roof 
cannot  slide  from  it  into  the  street/  and  no  statutory  obligation 
of  which  the  plaintiff  desires  to  avail  himself,  the  mere  giving  of 
notice  to  do  that  which,  as  against  the  plaintiff,  it  was  not  his 
duty  to  do,  can  give  a cause  of  action  to  the  plaintiff”  (p.  466). 

In  Roberts  v.  Mitchell  (1894),  21  A.R.  433,  439,  Maclennan, 
J.A.,  referring  to  cases  which  illustrate  the  duty  of  a land-owner 
in  respect  of  his  neighbour’s  land,  mentioned  as  one  of  them  that 
“he  may  not  shed  the  water  from  his  roof  upon  his  neighbour’s 
land.” 

After  giving  the  question  for  decision  my  best  consideration, 
my  conclusion  is,  that  the  owner  or  occupant  of  a building,  the 
roof  of  which  is  so  constructed  that  from  natural  causes  the  snow 
or  ice  which  falls  or  collects  upon  it  will  naturally  and  probably 
slide  from  the  roof,  is  bound,  apart  from  any  obligation  imposed 
upon  him  by  a municipal  by-law,  to  take  all  reasonable  means  to 
prevent  the  gnow  or  ice  from  falling  upon  the  adjoining  property 
or  an  adjoining  highway  and  causing  damage  to  person  or  property 
there,  and  that  that  is  the  extent  of  the  obligation  which  the  law 
imposes  upon  him. 

There  is  no  express  finding  by  the  learned  Judge  of  the  County 
Court  that  the  appellants  were  guilty  of  negligence,  but  the 
judgment  appears  to  be  based  on  the  theory  that  they  were  under 
an  absolute  duty  to  prevent  the  snow  and  ice  from  falling  upon 
the  respondent’s  land. 

The  proper  conclusion,  however,  upon  the  evidence,  is,  I 
think,  that  the  appellants,  if  they  did  not  know,  ought  to  have 
known,  that  the  natural  and  probable  consequence  of  the  snow 
and  ice  accumulating  upon  the  roof  of  their  house  would  be  that, 
unless  some  guard  or  other  means  of  preventing  them  from  sliding 
from  the  roof  upon  the  respondent’s  land  were  provided,  or  unless 
the  snow  and  ice  were  removed,  they  would  so  slide  and  fall; 
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that  there  was  no  difficulty  in  adopting  one  or  other  or  both  of 
these  means  of  prevention;  and  that  the  appellants  were  guilty 
of  negligence  in  not  adopting  them,  and  are  liable  for  the  conse- 
quences of  their  neglect. 

The  slates  which  fell  from  the  roof  on  to  the  respondent’s 
land  were,  no  doubt,  brought  down  by  the  pressure  of  the  snow 
and  ice  and  the  sliding  of  the  mass;  and  for  the  consequences  of 
their  having  fallen  the  appellants  are  equally  answerable. 

Although,  in  my  opinion,  the  judgment  is  right  as  to  the  dam- 
ages awarded  to  the  respondent,  the  case  was  not  one  for  an 
injunction;  and  I would  vary  the  judgment  by  eliminating  the 
provision  as  to  the  injunction  which  it  contains,  and  I would  make 
no  order  as  to  the  costs  of  the  appeal. 
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Morgan  v.  Bank  of  Toronto. 


Banks  and  Banking — Deposit  of  Securities  by  Customer — Agreement — Construc- 
tion— Promissory  Note  of  Customer  Transferred  to  Bank  by  another  Cus- 
tomer— Note  Payable  to  Order  and  not  Endorsed — Right  of  Bank  to  Hold 
Securities  till  Note  Paid — Bills  of  Exchange  Act , sec.  61 — Equitable  As- 
signee of  Chose  in  Action. 

By  an  agreement  between  the  plaintiff  and  the  defendant  bank,  the  bank 
was  to  be  entitled  to  hold  certain  securities,  deposited  with  it  by  the  plain- 
tiff, a customer,  “as  security  for  the  payment  of  all  my  present  and  all  my 
future  liability  to  your  bank,  whether  direct  or  indirect,  and  all  costs, 
charges,  and  expenses  in  connection  therewith,  and  for  all  bills  of  exchange 
promissory  notes,  or  other  instruments,  now  or  hereafter  representing  sam 
or  any  part  or  parts  thereof ’ — 

Held,  that  the  indebtedness  on  a promissory  note  given  by  the  plaintiff  to  C., 
another  of  the  bank’s  customers,  of  which  the  bank  had  become  in  the 
ordinary  course  of  business  the  holder,  came  within  the  terms  of  the  agree- 
ment, and  was  an  indebtedness  for  which  the  bank  was  entitled  to  hold 
the  securities. 

Held,  also,  that  although  the  note  was  payable  to  C.’s  order  and  unendorsed  at 
the  time  when  the  plaintiff  demanded  his  securities,  the  bank  was  entitled 
to  hold  those  securities  until  the  note  was  paid,  because  the  bank  had 
the  possession  of  the  note  and  the  power  to  complete  its  legal  title  by  virtue 
of  a power  of  attorney  to  endorse  given  by  C.  to  the  manager  of  the  bank. 

The  effect  of  sec.  61  of  the  Bills  of  Exchange  Act,  R.S.C.  1906,  ch.  119,  is 
that  the  transferee  of  a bill  or  note,  before  endorsement,  is  in  the  position 
of  an  equitable  assignee  of  a chose  in  action,  and  may  sue  in  the  name  of  the 
transferrer,  and  also  enforce  by  action  his  right  to  have  the  instrument 
endorsed  to  him. 

Judgment  of  Lennox,  J.,  affirmed.  1/ 
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The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Meredith,  C.J.O.:— 

This  is  an  appeal  by  the  plaintiff  from  the  judgment  dated  the 
5th  December,  1916,  which  was  directed  to  be  entered  by  Lennox, 
J.,  after  the  trial  of  the  action  before  him  sitting  without  a jury 
at  Sarnia,  on  that  day. 

The  appellant  alleges  in  his  statement  of  claim  that  in  the  year 
1911  he  opened  an  account  with  the  Sarnia  branch  of  the  respond- 
ent bank,  and  deposited  as  security  for  an  advance  “in  the  vicinity 
of  seventeen  hundred  dollars  worth  of  notes  or  customers’  paper;” 
that  he  was  asked  by  the  manager  of  the  branch  to  sign  a printed 
document;  that  he  never  read  it  nor  was  it  read  to  him,  but  he 
signed  it  on  the  representation  that  it  was  only  an  agreement 
that  the  respondent  should  hold  “the  collateral  notes  so  deposited 
until  the  advances  made  to  him  from  time  to  time  were  duly  paid 
off  and  discharged;”  that  the  agreement  was  obtained  by  fraud 
and  misrepresentation;  and  that  he  finds  that  the  respondent 
was  “at  liberty  to  purchase  other  paper  on  which”  he  “might  be 
liable  and  use  it  to  his  detriment  and  disadvantage;”  that  during 
the  month  of  November,  1915,  he  paid  off  in  full  his  indebtedness 
to  the  respondent,  and  demanded  the  return  of  his  notes  and 
securities  and  the  money  that  the  respondent  had  collected  on 
them,  and  that  the  respondent  refused  to  do  this,  and  continues 
to  hold  them,  to  the  great  detriment  and  loss  of  the  appellant ; and 
that,  by  reason  of  the  wrongful  detention  of  the  money  and 
securities,  the  appellant  has  suffered  enormous  financial  reverses 
and  become  seriously  embarrassed  for  want  of  the  use  “of  the 
money  and  securities,”  and  was  utterly  unable  to  carry  on  his 
business  without  a serious  loss,  and  his  business,  through  the  acts 
of  the  respondent,  “became  paralysed  and  ruined,”  and  the  claim 
is  for  the  rectification  of  the  instrument  signed  by  the  appellant, 
the  return  of  the  money  and  securities  which  it  is  alleged  are 
wrongfully  detained,  and  damages  for  the  wrongful  acts  of  which 
the  appellant  complains. 

The  action  was  dismissed  by  the  trial  Judge. 


January  25.  The  appeal  was  heard  by  Meredith,  C.J.O. , 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

C.  M.  Garvey,  for  the  appellant,  argued  that  the  respondent 
bank  had  only  a lien  on  the  securities  in  question  for  direct  ad- 
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vances  made  to  the  appellant,  and  that  the  learned  trial  Judge 
erred  as  to  the  damages  which  could  properly  be  claimed  against 
the  respondent.  He  referred  to  Brandas  v.  Barnett  (1846), 
12  Cl.  & F.  787;  Halsbury’s  Laws  of  England,  vol.  1,  p.  620, 
para.  1253,  as  to  the  banker’s  lien;  also  Jones  on  Liens,  vol.  1, 
p.  250,  para.  241;  In  re  Bowes  (1886),  33  Ch.  D.  586;  Maclaren’s 
Banks  and  Banking,  4th  ed.,  p.  212. 

G.  H.  Sedgewick,  for  the  defendant  bank,  respondent,  argued 
that  the  charges  of  fraud  and  misrepresentation  made  by  the 
appellant  entirely  failed,  and  that  the  respondent  bank  had  not 
merely  a general  lien,  but  also,  under  the  agreement,  a lien  in 
respect  of  the  appellant’s  liability,  and  not  in  respect  of  his 
direct  indebtedness  alone.  He  referred  to  In  re  HaselfooVs  Es- 
tate (1872),  L.R.  13  Eq.  327;  In  re  London  and  Globe  Finance 
Corporation,  [1902]  2 Ch.  416;  and,  on  the  question  of  special 
damage,  to  Fleming  v.  Bank  of  New  Zealand,  [1900]  A.C.  577, 
587. 

Garvey,  in  reply,  referred  to  Maclaren,  op.  cit.,  p.  202;  Jones, 
op.  cit.,  vol.  1,  para.  241  et  seq.,  and  cases  there  cited.  The  ap- 
pellant was  entitled  not  merely  to  interest  as  damages,  but  also 
to  such  damages  as  were  the  natural  consequences  of  the  re- 
spondent bank’s  course  of  action. 
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April  3.  Meredith,  C.J.O.  (after  setting  out  the  facts  as 
above) : — The  appellant’s  attack  upon  the  agreement,  as  having 
been  obtained  by  misrepresentation  and  fraud,  entirely  failed; 
and  the  only  substantial  question  in  dispute  is  as  to  the  right  of 
the  respondent  to  hold  the  securities  deposited  with  it  by  the 
appellant,  not  only  for  indebtedness  incurred  by  him  directly, 
but  also  for  his  indebtedness  on  promissory  notes  made  by  him 
to  other  persons,  of  which  the  respondent  had  in  the  course  of 
business  become  the  holder;  and,  if  that  was  the  right  of  the 
respondent,  whether,  in  the  circumstances  which  I am  about  to 
mention,  the  respondent  was  entitled  to  hold  the  securities  for  the 
indebtedness  of  the  appellant  on  a promissory  note  which  he  had 
made  to  Thomas  H.  Cook  on  the  1st  May,  1915,  for  $968.99, 
payable  six  months  after  date,  and  which  was  in  the  possession 
of  the  respondent  when  it  refused  to  hand  over  the  securities  to 
the  appellant,  and  which  had  come  into  the  respondent’s  hands 
in  the  circumstances  I shall  afterwards  mention. 


284 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1917 

Morgan 

v. 

Bank  of 
Toronto. 

Meredith, C.J.O. 


[VOL. 


I do  not  find  among  the  exhibits  any  agreement  dated  in 
November,  1911,  but  there  were  four  agreements  proved,  dated 
respectively  the  26th  May,  1913,  the  9th  August,  1913,  the  22nd 
June,  1914,  and  the  20th  July,  1914.  According  to  the  terms  of  the 
latter  two,  the  respondent  was  to  be  entitled  to  hold  the  securities 
“as  security  for  the  payment  of  all  my  present  and  all  my  future 
liability  to  your  bank,  whether  direct  or  indirect,  and  all  costs, 
charges,  and  expenses  in  connection  therewith,  and  for  all  bills 
of  exchange,  promissory  notes,  or  other  instruments,  now  or  here- 
after representing  same  or  any  part  or  parts  thereof.”  The  two 
earlier  agreements  are  different  in  form,  but  there  is  probably 
no  difference  in  the  legal  effect  of  them. 

It  does  not,  I think,  admit  of  serious  doubt  that  the  indebted- 
ness on  a promissory  note  given  by  the  appellant  to  another  of  the 
respondent’s  customers,  of  which  the  respondent  became  in  the 
ordinary  course  of  business  the  holder,  would  come  within  the 
terms  of  these  agreements,  and  be  an  indebtedness  for  which 
the  respondent  would  be  entitled  to  hold  the  securities  in  question. 

Cook,  the  payee  of  the  note  in  question,  was  a customer  of  the 
respondent,  and  in  the  ordinary  course  of  business  gave  it  to  the 
respondent  to  be  held  as  security  for  his  indebtedness  to  the  res- 
pondent; and,  but  for  the  fact  that,  though  payable  to  order,  the 
note  was  not  endorsed  by  Cook,  there  could  be  no  doubt  that  the 
respondent  would  have  been  entitled  to  hold  the  securities  until 
it  should  be  paid. 

It  appeared  in  evidence  that  the  practice  of  the  respondent 
was  to  receive  promissory  notes  from  Cook  without  their  being 
endorsed,  and  that  the  manager  of  the  Sarnia  branch  held  a power 
of  attorney  from  Cook  authorising  him  to  “endorse  promissory 
notes,”  and  this  with  the  possession  of  the  notes  seems  to  have 
been  thought  sufficient,  and  the  respondent  could,  no  doubt,  at 
any  time,  have  completed  its  legal  title  to  the  notes  by  obtaining 
the  endorsation  of  them  in  Cook’s  name  by  its  manager  acting 
under  the  authority  of  the  power  of  attorney. 

It  was  suggested  upon  the  argument  that  the  test  of  the  right 
of  the  respondent  to  retain  the  securities  until  the  Cook  note 
should  be  paid  was,  whether  or  not,  at  the  time  the  demand  for 
the  securities  was  made,  the  respondent  could  have  maintained  an 
action  on  the  note — but  I am  of  opinion  that  that  is  not  the  true 
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test.  The  respondent  had  then  the  possession  of  the  note,  though 
unendorsed,  but  was  in  a position  at  any  moment  to  complete  its 
legal  title  to  the  note  and  to  maintain  an  action  upon  it  by  the 
exercise  of  the  power  which  the  manager  of  the  Sarnia  branch 
possessed  under  the  power  of  attorney  which  he  held,  and  held 
for  the  benefit  of  the  respondent;  and  the  appellant  was,  in  my 
opinion,  then  indebted  to  the  respondent,  within  the  meaning  of 
the  agreements,  in  the  amount  of  the  Cook  note. 

In  addition  to  this,  sec.  61  of  the  Bills  of  Exchange  Act,  R.S.C. 
1906,  ch.  119,  provides  that:  “ Where  the  holder  of  a bill  payable 
to  his  order  transfers  it  for  value  without  endorsing  it,  the  transfer 
gives  the  transferee  such  title  as  the  transferrer  had  in  the  bill,  and 
the  transferee  in  addition  acquires  the  right  to  have  the  endorse- 
ment of  the  transferrer.” 

The  effect  of  this  is,  that  the  transferee,  before  endorsement, 
is  in  the  position  of  equitable  assignee  of  a chose  in  action,  and 
may  sue  in  the  name  of  the  transferrer,  and  may  also  enforce  by 
action  his  right  to  have  the  instrument  endorsed  to  him.  Hals- 
bury’s  Laws  of  England,  vol.  2,  p.  503,  para.  853,  and  cases  there 
cited,  make  it  clear  that  the  appellant  was  indebted  to  the  res- 
pondent in  the  amount  of  the  note  in  question,  within  the  meaning 
of  the  agreements. 

In  my  opinion,  the  action  was  properly  dismissed,  and  the 
appeal  must  share  the  same  fate,  and  be  dismissed  with  costs. 

Maclaren,  Hodgins,  and  Ferguson,  JJ.A.,  concurred. 

Magee,  J.A.,  agreed  in  the  result. 
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April  3. 

Hutchinson  v.  Standard  Bank  of  Canada. 

Husband  and  Wife — Mortgage  Made  by  Wife  for  Benefit  of  Husband — Securi  y 
to  Bank  for  Indebtedness  of  Company  Guaranteed  by  Husband — Undue 
Influence — Independent  Advice — Onus — Evidence  — Improvidence  — Bank 
Act , 3 & 4 Geo.  V.  ch.  9,  sec.  76  (2)  (c). 

In  regard  to  a transaction  between  husband  and  wife  for  the  benefit  of  the 
husband,  there  is  no  presumption  of  undue  influence,  and  no  burden  is 
cast  on  the  person  sustaining  such  a transaction  to  prove  that  the  wife  had 
independent  advice;  on  the  contrary,  it  lies  upon  the  person  attacking  the 
transaction  to  prove  affirmatively  undue  influence  by  the  husband  and 
knowledge  thereof  by  the  creditor. 

Bank  of  Montreal  v.  Stuart,  [1911]  A.C.  120,  explained  and  distinguished. 

Howes  v.  Bishop , [1909]  2 K.B.  390,  and  Euclid  Avenue  Trusts  Co.  v.  Hohs 
(1911),  24  O.L.R.  447,  followed. 

The  judgment  of  Boyd,  C.,  at  the  trial,  dismissing  an  action  brought  by  a 
married  woman  to  set  aside,  as  obtained  by  undue  influence  and  misrepre- 
sentation and  without  independent  advice,  a mortgage  made  by  the  plain- 
tiff in  favour  of  the  defendant  bank  to  secure  part  of  the  indebtedness  to 
the  bank  of  an  incorporated  company  for  which  the  plaintiff’s  husband  was 
a surety,  was  affirmed. 

It  was  said  that  the  plaintiff’s  husband  had  threatened  to  leave  her  if  she  did 
not  sign  the  mortgage;  but  it  was  not  shewn  that  the  bank  or  its  agents  had 
notice  of  this  threat;  and  the  plaintiff  did  not  say  that  she  would  not  have 
signed  the  mortgage  but  for  that  threat. 

There  was  nothing  in  the  transaction,  when  looked  at  in  connection  with 
the  surrounding  circumstances,  to  lead  to  the  conclusion  that  it  was  im- 
provident, or  that  there  was  overreaching  or  impropriety  in  connection 
with  the  execution  of  the  mortgage;  it  was  not  an  immoderate  or  irrational 
transaction. 

The  mortgage  did  not  contravene  the  provisions  of  the  Bank  Act,  3 & 4 Geo.  V. 
ch.  9,  sec.  76  (2)  (c). 

i 

An  appeal  by  the  plaintiff  from  the  judgment  of  Boyd,  C., 
who  tried  the  action  without  a jury,  on  the  21st  November,  1916, 
dismissing  it  with  costs. 

The  action  was  brought  by  Lillian  Maud  Hutchinson,  wife 
of  George  Hutchinson,  against  the  Standard  Bank  of  Canada,  to 
set  aside,  as  obtained  by  undue  influence  and  misrepresentation 
and  without  independent  advice,  a mortgage  dated  the  13th 
October,  1914,  made  by  the  plaintiff  in  favour  of  the  bank,  securing 
$4,000  of  the  indebtedness  of  the  Monarch  Optical  Company 
Limited,  for  which  her  husband  was  a surety;  and  against  the 
defendant  McMillan,  manager  of  the  bank,  to  set  aside  a subse- 
quent mortgage  made  by  the  plaintiff  in  favour  of  McMillan,  in 
consideration  of  an  advance  of  $1,500  to  pay  off  a prior  incum- 
brance; and  also  to  set  aside  a release  to  McMillan  of  the  equity 
of  redemption  of  the  mortgaged  premises,  42  St.  Andrews  Gardens, 
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North  Toronto,  which  release  was  dated  the  16th  June,  1913; 
the  cause  of  action  alleged  in  reference  to  McMillan’s  transactions 
being  undue  influence  and  want  of  independent  advice. 

The  learned  Chancellor  dismissed  the  action  without  giving 
reasons. 

February  6 and  7.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

W.  R.  Smyth , K.C.,  and  J.F.  Boland,  for  the  appellant,  argued 
that  the  facts  in  the  case  raised  a presumption  of  undue  influence 
exerted  by  the  husband,  and  that  the  onus  lay  upon  the  defendants 
to  shew  that  the  wife  had  full  knowledge  of  the  transaction,  and 
that  she  had  independent  and  competent  advice.  It  was  repre- 
sented to  her  that  she  would  lose  the  property  in  any  case,  and  she 
told  the  solicitor,  Wherry,  that  she  had  decided  to  sign  the  docu- 
ment because  her  husband  threatened  to  leave  her  if  she  did  not. 
There  is  really  no  finding  of  the  learned  trial  Judge  which  inter- 
feres with  the  right  of  this  Court  to  treat  the  whole  matter  as 
entirely  open.  Reference  to  authorities  cited  in  the  judgment, 
infra.  The  mortgage  is  incorrect  in  its  recitals.  It  was  not 
a security  for  a past  debt,  as  stated  in  the  recital,  but  was 
given  as  a security  for  a future  advance,  and  it  was  therefore  in 
contravention  of  the  Bank  Act. 

Gideon  Grant,  for  the  defendants,  respondents,  argued  that  the 
trial  Judge  believed  the  statements  of  Wherry,  or,  at  all  events, 
made  a finding  in  accordance  with  such  a belief.  On  the  question 
of  onus,  he  referred  to  Nedby  v.  Nedby  (1852),  5 De  G.  & Sm.  377; 
Bank  of  Montreal  v.  Stuart,  [1911]  A.C.  120,  in  which  Cox  v. 
Adams  (1904),  35  S.C.R.  393,  was  disapproved;  Euclid  Avenue 
Trusts  Co.  v.  Hohs  (1911),  24  O.L.R.  447;  T.  J.  Medland  Limited 
v.  Cowan  (1916),  10  O.W.N.  4. 

Smyth,  in  reply,  argued  that  the  case  of  Bank  of  Montreal  v. 
Stuart,  supra,  was  in  favour  of  his  contention.  If  the  course 
followed  by  the  bank  in  preparing  and  submitting  the  documents 
is,  as  it  is  asserted,  usual,  it  is  at  all  events  a bad  custom,  and  should 
not  be  favoured. 

April  3.  The  judgment  of  the  Court  was  read  by  Ferguson, 
J.A.  (after  setting  out  the  facts  as  above) : — On  the  hearing  of 
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the  appeal,  counsel  for  the  appellant  abandoned  the  appeal  as 
against  the  McMillan  transactions,  and  confined  his  argument 
to  an  attack  upon  the  mortgage  to  the  bank. 

As  argued  before  us,  the  appellant’s  right  to  succeed  in  the 
appeal  is  founded  on  propositions  of  law  which  counsel  stated  on 
the  argument  and  in  his  written  memorandum  as  follows : that, 
where  a wife  becomes,  on  her  husband’s  request,  surety  for  his 
debts,  the  law  presumes  undue  influence  on  the  part  of  the  hus- 
band; and  that,  if  such  a transaction  is  impeached,  the  burden 
rests  on  the  creditor  to  prove  that  the  wife  had  full  knowledge  of 
the  facts  at  the  time*  she  became  surety  for  her  husband,  that  she 
understood  the  transaction,  and  that  she  had  competent  inde- 
pendent advice. 

For  these  propositions  the  appellant’s  counsel  rely  on  the 
cases  of  Chaplin  & Co.  v.  Brammall,  [1908]  1 K.B.  233;  Bis- 
choff’s  Trustee  v.  Frank  (1903),  89  L.T.R.  188;  and  Turnbull 
& Co.  v.  Duval , [1902]  A.C.  429. 

In  a case  of  Howes  v.  Bishop,  [1909]  2 K.B.  390,  all  these  cases, 
cited  by  the  appellant’s  counsel  in  their  memorandum,  are  considered 
and  discussed,  with,  I think,  the  result  that  the  Court  dissented 
from  the  decisions  in  these  cases,  in  so  far  as  they  can  be  read  to 
have  decided  that  there  is  a presumption  of  undue  influence  in  a 
husband  and  wife  transaction,  or  in  so  far  as  they  can  be  taken 
to  decide  that  in  a transaction  between  husband  and  wife  it  is 
necessary  for  the  person  sustaining  the  transaction  to  prove  that 
the  wife  had  competent  independent  advice.  And,  after  con- 
sidering these  authorities,  the  Court  decided  that  in  a husband 
and  wife  transaction  there  was  no  presumption  of  undue  influence; 
that  no  burden  was  cast  on  the  person  sustaining  such  a transac- 
tion to  prove  that  the  wife  had  independent  advice;  but  that,  on 
the  contrary,  it  was  upon  the  person  attacking  the  transaction 
to  prove  affirmatively  undue  influence  by  the  husband  and  knowl- 
edge thereof  by  the  creditor. 

This,  I think,  is  the  result  of  the  decision  in  Bank  of  Montreal 
v.  Stuart,  [1911]  A.C.  120,  where  Lord  Macnaghten  in  giving 
judgment  says  (p.  126):  “The  case  of  Cox  v.  Adams , 35  S.C.R. 
393,  in  the  Supreme  Court  of  Canada  . . . decided,  or  was 

supposed  to  have  decided,  that  no  transaction  between  husband 
and  wife  for  the  benefit  of  the  husband  can  be  upheld  unless  the 
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wife  is  shewn  to  have  had  independent  advice  . . . Their 

Lordships  do  not  think  that  the  doctrine  supposed  to  be  laid  down 
in  Cox  v.  Adams  can  be  supported.”  And  again  (p.  137) : “ Their 
Lordships  accept  the  law  as  laid  down  by  Parker,  V.-C.,  in  Nedby 
v.  Nedby  (1852),  5 DeG.  & Sm.  377,  to  the  effect  that  in  the  case 
of  husband  and  wife  the  burden  of  proving  undue  influence  lies 
upon  those  who  allege  it.” 

This  view  of  the  law  is  accepted  in  our  own  Courts  in  Euclid 
Avenue  Trusts  Co.  v.  Hohs,  24  O.L.R.  447,  where  Moss,  C.J.O.,  at 
p.  450,  says:  “It  must  now  be  accepted  as  settled  by  authority 
that  in  a case  like  the  present  the  absence  of  independent  advice 
is  not  in  itself  a sufficient  reason  for  treating  a security  given  by  a 
wife  for  the  benefit  of  her  husband  as  a void  transaction.  If 
undue  influence  on  the  part  of  the  husband  is  relied  upon,  the 
burden  of  proof  lies  upon  those  who  allege  it.” 

See  also  T.  J.  Medland  Limited  v.  Cowan,  10  O.W.N.  4. 

The  case  of  Talbot  v.  Von  Boris  (1910),  27  Times  L.R.  95, 
referred  to  in  Halsbury’s  Laws  of  England,  vol.  15,  para.  215, 
appears  to  be  authority  for  the  proposition  that  a duty  is  stiff 
upon  the  husband,  or  the  person  sustaining  a husband  and  wife 
transaction,  to  prove  that  the  nature  of  the  transaction  was  ex- 
plained to  the  wife. 

After  carefully  reading  the  evidence,  I am  of  -the  opinion  that 
the  appellant  had  the  document  carefully  read  over  and  explained 
to  her  by  Mr.  Wherry,  w^ho  was  acting  in  the  transaction  as  solici- 
tor for  her  and  her  husband;  that  she  herself  read  it  over  carefully 
and  understood  it;  that  she  discussed  it  and  considered  it,  not 
only  with  Mr.  Wherry,  but  with  her  father,  Mr.  Beaton,  and  with 
her  husband.  No  doubt,  she  was  to  some  extent  influenced  by 
her  husband’s  desire  to  secure  money  from  the  Standard  Bank 
for  his  proposed  new  venture,  and  also  by  her  husband’s  and  her 
own  necessities,  and  by  her  wish  to  help  her  husband  to  earn  a 
livelihood  for  both. 

During  the  course  of  the  trial  the  learned  Chancellor  expressed 
the  opinion  that  both  the  husband  and  the  wife  were  of  the  opinion 
that  the  proposed  new  venture  would  be  a success.  (See  p.  114 
of  the  notes  of  evidence.) 

The  only  attempt  made  to  prove  influence  or  persuasion  by 
the  husband,  in  the  sense  of  undue  influence,  is  a statement  made 
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by  counsel  to  witnesses  to  the  effect  that  the  husband  had  threat- 
ened the  appellant  that,  if  she  did  not  sign  the  mortgage  to  the 
Standard  Bank,  he  would  leave  her. 

At  p.  134  of  the  evidence,  the  learned  Chancellor  points  out 
to  counsel  for  the  appellant  that  he  has  not  proven  his  statement 
made  to  a witness  that  the  appellant  had  told  Mr.  Wherry  she  was 
doing  this  because  her  husband  threatened  to  leave  her.  To  meet 
that,  the  appellant  is  called  in  reply,  and,  when  questioned  in 
reference  to  the  alleged  threat,  it  appears  that,  while  her  father, 
Mr.  Beaton,  was  objecting  to  the  transaction  and  advising  his 
daughter  not  to  enter  into  it,  he  was  doing  so,  not  because  the 
transaction  was  improvident  or  improper,  but  because  the  appel- 
lant’s husband  would  not  consent  to  Mr.  Beaton  being  put  in 
control  of  the  new  company,  and  it  was  in  reference  to  the  dispute 
as  to  who  should  have  control  of  the  new  business  that  the  alleged 
threat  is  said  to  have  been  made. 

No  attempt,  however,  is  made  to  fasten  the  bank  or  its  agents 
with  notice  of  this  threat,  and  the  appellant  does  not  say  that 
she  would  not  have  signed  the  mortgage  but  for  that  threat.  And, 
in  my  opinion,  this  evidence,  vdien  read  along  with  the  other  evi- 
dence and  considered  in  connection  with  the  circumstances  of 
the  case,  falls  far  short  of  proving  that  the  husband,  either  by 
undue  influence  or  by  pressure,  exercised  a domination  over  the 
mind  of  his  wife,  so  as  to  prevent  her  understanding  the  nature 
of  the  transaction  or  exercising  her  judgment  and  a freedom  o'f 
action  in  reference  thereto. 

There  is  nothing  in  the  transaction  itself,  when  looked  at  in 
connection  with  all  the  surrounding  circumstances  then  present 
to  the  minds  of  the  parties  entering  on  the  proposed  new  venture, 
to  lead  to  the  conclusion  that  it  was  an  improvident  transaction, 
or  that  there  was  overreaching  or  impropriety  in  connection  with 
the  appellant’s  execution  of  the  mortgage  attacked.  It  is  not  an 
immoderate  or  irrational  transaction  such  as  was  the  subject  of 
attack  in  Bank  of  Montreal  v.  Stuart , in  reference  to  which,  and 
to  the  solicitor’s  advice  thereon,  Lord  Macnaghten,  at  p.  138  of 
[1911]  A.C.,  says:  “The  game  Mr.  Stuart  was  playing  was  des- 
perate. It  was  the  throw  of  a gambler  with  money  not  his  own. 
No  man  in  his  senses  with  any  regard  to  the  interest  of  Mrs. 
Stuart  or  the  interest  of  Mr.  Stuart  could  have  advised  Mrs. 
Stuart  to  act  as  her  husband  told  her  to  do.” 
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On  the  contrary,  Mr.  Hutchinson,  Mr.  Wherry,  Mr.  Beaton, 
and  the  appellant,  having  the  facts  and  circumstances  before 
them,  seemed  to  have  thought  that  the  new  venture  would 
probably  prove  successful,  and  it  was  only  on  the  question  of  con- 
trol or  management  that  Mr.  Beaton  differed  from  the  others. 

The  fact  that  the  bank  advanced  to  the  new  company  much 
more  than  the  amount  of  money  secured  by  the  appellant’s 
mortgage  is,  to  my  mind,  good  evidence  of  the  bank-manager’s 
opinion. 

The  appellant  charges  in  her  statement  of  claim  that  the 
mortgage  executed  by  her  in  favour  of  the  bank  was  made  in 
contravention  of  sub-sec.  2(c)  of  sec.  76  of  the  Bank  Act,  3 & 4 
Geo.  V.  ch.  9 (D.),  the  allegation  being  that,  while  the  mortgage 
purports  to  be  made  as  security  for  a past  indebtedness  by  the 
Monarch  Optical  Company  Limited,  it  was  in  fact  given  as  se- 
curity for  a future  advance  to  be  made  to  the  Monarch  Optical 
Manufacturing  Company  Limited. 

This  question  was  gone  into  fully  at  the  trial;  and  I have,  after 
a perusal  of  the  evidence,  come  to  the  conclusion  that  the  mort- 
gage, as  drawn  and  executed,  was  fully  discussed  by  Mr.  Patter- 
son, solicitor  for  the  bank,  with  Mr.  Wherry,  solicitor  in  that  tran- 
saction for  the  appellant  and  her  husband,  and  was  explained  to 
and  understood  by  all  parties,  and  that  the  document  represents 
the  real  transaction  intended  to  be  entered  into,  and  that  in  con- 
nection with  the  transaction  the  bank  carried  out  any  verbal 
representations  it  made  as  to  making  advances  to  the  Monarch 
Optical  Manufacturing  Company  Limited,  on  the  indebtedness  of 
the  Monarch  Optical  Company  Limited  being  secured  by  the 
mortgage  in  question. 

For  these  reasons,  I am  of  the  opinion  that  the  appeal  fails 
and  should  be  dismissed  with  costs. 
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Assignments  and  Preferences  — Unjust  Preference  — Chattel-mortgage — Insol- 
vency— Knowledge — Intent — Transaction  within  Sixty  Days  before  Assign- 
ment for  Benefit  of  Creditors — Presumption — Rebuttal — Evidence — Onus — 
Assignments  and  Preferences  Act,  R.S.O.  1914,  ch.  134,  sec.  5 (4). 

Sub-section  (4)  of  sec.  5 of  the  Assignments  and  Preferences  Act,  R.S.O.  1914, 
ch.  134,  deals  with  a transaction  such  as  is  mentioned  in  sub-secs.  (1)  and 
(2),  which  results  in  preferring  a creditor.  If  it  takes  place  within  sixty 
days  before  an  assignment  for  the  benefit  of  creditors,  there  are  two  pre- 
sumptions— one  that  the  transaction  is  in  fact  an  unjust  preference,  and 
the  other  that  it  was  so  intended.  If  there  be  insolvency,  or  inability  to 
pay  debts  in  full,  or  consciousness  that  insolvency  is  impending,  the  credi- 
tors must,  in  order  to  discharge  the  statutory  onus,  shew  that  there  was 
no  intent  to  prefer  unjustly. 

Upon  the  facts  of  this  case,  it  was  held,  that  the  plaintiff,  who  took  from  his 
debtors  (farmeis)  a chattel-mortgage  upon  all  their  live  stock,  crops,  and  im- 
plements, had,  at  a time  when  his  debtors  were  insolvent,  and  when  he 
knew  that  there  were  other  creditors,  obtained  an  unjust  preference,  and 
had  not  displaced  the  statutory  presumption  that  there  was  intent  to  pre- 
fer both  in  his  mind  and  the  debtors’. 

The  debtors  admitted  that  their  fear  that  the  plaintiff  would  sell  them  out 
induced  them  to  sign  the  chattel-mortgage;  and,  pressure  being  unimpor- 
tant (sub-sec.  (4)),  it  appeared  that  they  intended  to  prefer  him  in 
order  to  save  themselves. 

Judgment  of  Britton,  J.,  reversed. 

t/ 

Action  by  a chattel-mortgagee,  against  the  assignee  for  the 
benefit  of  creditors  of  the  chattel-mortgagors,  to  recover,  out  of 
the  proceeds  of  goods  sold  by  the  defendant,  the  amount  of  the 
plaintiff’s  claim  upon  the  chattel-mortgage. 

The  action  was  tried  by  Britton,  J.,  without  a jury,  at 
Woodstock. 

R.  N.  Ball,  for  the  plaintiff. 

W.  S.  Brewster,  K.C.,  and  M.  F.  Muir,  K.C.,  for  the  defend- 
ant. 

May  4,  1916.  Britton,  J.: — This  action  is  brought  to  re- 
cover, out  of  the  proceeds  of  goods  sold  by  the  defendant,  the 
amount  of  the  plaintiff’s  claim  upon  a chattel-mortgage  made  by 
one  Forgie  and  wife  to  the  plaintiff,  dated  the  25th  August,  1915. 
The  Forgies  and  the  plaintiff  made  an  exchange  of  properties,  each 
party  putting  an  estimated  price  upon  each  parcel.  At  the  close  of 
the  transaction,  on  the  lltli  January,  1915,  the  Forgies  owed  to  the 
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plaintiff  upon  the  real  estate  exchanged  $574.45,  for  which  amount 
the  Forgies  gave  to  the  plaintiff  their  promissory  note,  payable 
two  months  after  date,  with  interest  at  six  per  cent,  per  annum. 
This  note  was  not  paid  at  maturity,  but  was  renewed  twice,  inter- 
est apparently  being  added  on  each  renewal.  On  the  25th  August, 
1915,  the  amount  had  reached  $621.92,  and  the  plaintiff,  with 
a witness,  one  Hill,  who  was  then  a constable,  attended  at  the 
Forgies’  house  and  insisted  upon  the  Forgies  executing  a chattel- 
mortgage  for  the  amount  of  the  debt.  The  chattel-mortgage  was 
executed.  Before  its  execution,  namely,  on  the  12th  August, 
the  Forgies  had  given  a chattel-mortgage  to  the  Bank  of  Toronto 
for  $375,  on  practically  the  same  property  as  that  covered  by  the 
mortgage  to  the  plaintiff. 

On  the  14th  October,  the  Forgies  made  an  assignment  to  the 
now  defendant  for  the  benefit  of  creditors.  The  defendant  then 
was  the  manager  of  the  Brantford  branch  of  the  Bank  of  Toronto. 
Mr.  Muir  was  solicitor  for  the  Bank  of  Toronto  in  procuring  the 
chattel-mortgage  to  the  bank.  He  acted  as  solicitor  for  the 
assignors — or  the  bank,  or  both — in  drawing  and  having  the 
assignment  executed;  and  the  same  solicitor  is  now  acting  for 
the  defendant  in  this  action  and  in  winding  up  the  estate  of  the 
assignors. 

The  plaintiff  filed  his  claim  in  due  course,  shortly  after  the 
notice  of  assignment,  but  the  defendant  took  no  action  to  test 
the  validity  of  the  plaintiff’s  claim.  On  the  25th  October,  at  the 
meeting  of  creditors,  a resolution  was  passed,  upon  a motion 
seconded  by  the  defendant,  for  the  appointment  of  inspectors, 
and  that  these  inspectors,  with  the  assignee,  should  proceed  to 
sell  (and  they  did  sell)  all  the  personal  property  of  the  estate. 

Even  then,  there  was  apparently  no  desire  on  the  part  of  the 
inspectors  or  the  defendant  to  take  any  action  either  to  admit 
or  contest  the  plaintiff’s  claim;  so,  on  the  8th  February,  1916, 
the  present  action  was  commenced. 

The  defendant  pleads  that,  when  the  plaintiff’s  mortgage  was 
taken,  the  Forgies  were  in  an  insolvent  condition,  and  that  the 
mortgage  in  question  was  a preference  over  the  other  creditors 
of  the  mortgagors,  and  that  the  mortgage  was  obtained  by  the 
plaintiff  by  threats,  duress,  and  fraud. 

There  was  not,  in  my  opinion,  any  duress  or  fraud  as  against 
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the  Forgies.  The  mere  fact  that  Hill,  who  accompanied  the 
plaintiff,  and  who  signed  as  a witness,  was  a constable  and  wore 
a badge,  would  not  constitute  duress.  Mrs.  Forgie  stated  that 
she  felt  nervous,  but  it  was  because  of  threats  of  legal  proceedings 
to  recover  the  debt;  and  I am  of  opinion  that  these  were  no  more 
than  any  creditor  would  have  the  right  to  use  when  honestly 
pressing  for  security  or  payment  of  a just  and  undisputed  debt, 
when  such  threats  are  made  under  ordinary  circumstances. 

The  defendant  sold  the  personal  property,  and  now  holds  the 
proceeds.  There  was  conversion,  and  the  plaintiff  has  a right 
of  action  and  is  entitled  to  recover,  unless  it  is  open  to  the  de- 
fendant to  prove,  and  he  does  prove,  his  defence.  The  real 
defence  is,  that  the  chattel-mortgage  is  fraudulent  and  void  against 
the  assignee,  representing  the  creditors. 

Section  5 of  the  Assignments  and  Preferences  Act,  R.S.O. 
1914,  ch.  134,*  requires  the  evidence  to  void  the  transfer  to  shew 

*5. — (1)  Subject  to  the  provisions  of  section  6 every  gift,  conveyance, 
assignment  or  transfer,  delivery  over  or  payment  of  goods,  chattels  or  effects, 
or  of  bills,  bonds,  notes  or  securities,  or  of  shares,  dividends,  premiums  or 
bonus  in  any  bank,  company  or  corporation,  or  of  any  other  property,  real 
or  personal,  made  by  a person  at  a time  when  he  is  in  insolvent  circumstances 
or  is  unable  to  pay  his  debts  in  full,  or  knows  that  he  is  on  the  eve  of  insolvency > 
with  intent  to  defeat,  hinder,  delay  or  prejudice  his  creditors,  or  any  one  or 
more  of  them,  shall,  as  against  the  creditor  or  creditors  injured,  delayed  or 
prejudiced,  be  null  and  void. 

(2)  Subject  to  the  provisions  of  section  6 every  such  gift,  conveyance> 
assignment  or  transfer,  delivery  over  or  payment  made  by  a person  being 
at  the  time  in  insolvent  circumstances,  or  unable  to  pay  his  debts  in  full, 
or  knowing  himself  to  be  on  the  eve  of  insolvency,  to  or  for  a creditor  with  the 
intent  to  give  such  creditor  an  unjust  preference  over  his  other  creditors  or 
over  any  one  or  more  of  them  shall,  as  against  the  creditor  or  creditors  injured, 
delayed,  prejudiced  or  postponed,  be  null  and  void. 

(3)  Subject  to  the  provisions  of  section  6 if  such  a transaction  with  or 
for  a creditor  has  the  effect  of  giving  that  creditor  a preference  over  the  other 
creditors  of  the  debtor  or  over  any  one  or  more  of  them  it  shall  in  and  with 
respect  to  any  action  or  proceeding  which,  within  sixty  days  thereafter,  is 
brought,  had  or  taken  to  impeach  or  set  aside  such  transaction  be  presumed 
primd  facie  to  have  been  made  with  the  intent  mentioned  in  sub-section  2, 
and  to  be  an  unjust  preference  within  the  meaning  hereof  whether  the  same  is 
made  voluntarily  or  under  pressure. 

(4)  Subject  to  the  provisions  of  section  6 if  such  a transaction  with  or  for 
a creditor  has  the  effect  of  giving  that  creditor  a preference  over  the  other 
creditors  of  the  debtor  or  over  any  one  or  more  of  them  it  shall,  if  the  debtor 
within  sixty  days  after  the  transaction  makes  an  assignment  for  the  benefit 
of  his  creditors,  be  presumed  primd  facie  to  have  been  made  with  the  intent 
mentioned  in  sub-section  2,  and  to  be  an  unjust  preference  within  the  meaning 
hereof  whether  the  same  be  made  voluntarily  or  under  pressure. 
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that  it  was  made  with  the  intent  to  defeat,  delay,  hinder,  or 
prejudice.  It  is  clear  that  the  Forgies  had  no  such  intent.  I 
do  not  think  that  the  plaintiff  had.  Sub-section  (2)  requires 
the  intent.  Sub-section  (3)  does  not  apply,  as  this  is  not  an  action 
brought  to  set  aside  the  transfer.  Sub-section  (4)  is  invoked 
because  this  sub-section  provides  that  a transfer  made  within 
sixty  days  from  the  date  of  an  assignment  for  the  benefit  of  credi- 
tors is  one  that  is  presumed,  prima  facie,  to  have  been  made  with 
the  intent  mentioned,  and  also  that  such  presumption  arises 
whether  the  transfer  was  made  voluntarily  or  upon  pressure. 

This  presumption  is  rebuttable:  Wade  v.  Elliott  (1907),  10 
O.W.R.  206;  Craig  v.  McKay  (1906),  12  O.L.R.  121;  and  I think 
the  plaintiff  has  satisfied  the  onus  cast  upon  him  of  negativing 
any  intent  to  defraud  or  defeat,  hinder  or  delay,  the  creditors  of 
the  mortgagors  in  the  recovering  of  their  claim. 

The  plaintiff  did  not,  at  the  time  of  taking  the  chattel-mort- 
gage, know  of  the  insolvency  of  the  Forgies.  It  is  argued  that  the 
Forgies  told  him  they  could  not  pay.  What  was  said  by  Forgie 
or  his  wife  had  reference  to  the  payment  within  the  time  mentioned 
in  the  mortgage  rather  than  any  ultimate  inability.  Time  to  get 
in  the  crop  and  to  get  it  threshed  and  marketed  was  spoken  of 
as  the  means  they  would  have  of  paying,  rather  than  to  sell  the 
chattels. 

It  is  quite  clear  that  the  defendant,  acting  for  the  Bank  of 
Toronto,  did  not  think  the  Forgies  insolvent  on  the  date  of  the 
mortgage  taken  by  the  Bank  of  Toronto,  the  12th  August,  1915. 
Nothing  occurred  between  the  last  mentioned  date  and  the  25th 
August  to  hasten  insolvency. 

The  Forgies  were  apparently  in  a prosperous  condition,  owning 
a very  large  amount  of  stock,  occupying  a farm  of  the  value  of 
$15,000,  as  stated  in  the  conveyance,  in  which  they  had  consider- 
able equity.  In  war-time  the  farm  would  not  sell  for  as  much  as 
before  the  1st  January,  1915. 

The  Forgies,  for  some  reason,  were  not  favourable  to  the 
plaintiff;  but,  according  to  their  evidence,  they  expected  to  be 
able,  later  on,  and  in  part  from  their  crop  of  1915,  to  pay  part  of 
their  indebtedness.  The  chattel-mortgage  was  given  under  pres- 
sure, and  pressure  will  not  save  a transfer,  if  pressure  had  the 
result  of  procuring  the  transfer,  with  the  intent  to  defeat,  etc. 
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Even  if  a transfer  such  as  the  one  now  in  question  has  the  effect 
of  defeating,  delaying,  hindering,  or  prejudicing  a creditor,  it  is 
not  void  unless  made  with  fraudulent  intent. 

The  circumstances  of  this  case  being  such,  a person  in  the 
position  of  the  plaintiff,  dealing  with  another  in  the  purchase  of 
land,  might  well  believe  that  person  to  be  in  solvent  circum- 
stances, when  in  fact  the  person  was  insolvent. 

I find  that  the  chattel-mortgage  was  not  made  with  such  intent 
as  to  render  it  void. 

There  will  be  judgment  for  the  plaintiff  for  $621.92,  with 
interest  at  seven  per  cent,  per  annum  from  the  25th  August,  1915, 
to  the  15th  October,  1915,  and  at  five  per  cent,  per  annum  from 
the  15th  October,  1915,  on  $621.92,  with  costs,  The  debt  will 
be  payable  out  of  the  estate  of  the  Forgies,  in  the  hands  of  the 
defendant  as  assignee.  The  costs  will  be  payable  by  the  defend- 
ant personally,  but  with  liberty  to  the  defendant  to  apply  to  be 
indemnified  by  the  estate  as  to  those  costs.  Application  should 
be  made  by  the  defendant  on  passing  his  accounts. 

The  plaintiff  having  died  since  the  trial,  the  widow  and  admin- 
istratrix of  his  estate  moved  to  vary  the  judgment  as  entered. 

August,  1916.  The  motion  was  heard  by  Britton,  J.,  in 
Chambers. 

J.  D.  Bissett  and  T.  H.  Peine , for  the  applicant. 

W.  S.  Brewster,  K.C.,  for  the  defendant. 

September  15,  1916.  Britton,  J.: — Since  the  trial  of  this 
action,  Joseph  G.  Clifton,  the  original  plaintiff,  has  died.  This 
motion  is  on  behalf  of  Alberta  Mabel  Clifton,  widow  of  Joseph 
G.  Clifton  and  administratrix  of  his  estate.  The  motion  is  for 
an  order  varying  the  minutes  or  terms  of  the  judgment  herein 
at  issue  so  as  to  make  it  clear  that  the  plaintiff  is  entitled  to  be 
paid  by  the  defendant  personally  the  amount  of  the  chattel- 
mortgage  as  found  by  the  trial  Judge,  and  that,  upon  such  pay- 
ment by  the  said  defendant,  he  is  to  be  allowed  to  reimburse 
himself  out  of  the  estate  of  Hugh  D.  Forgie  and  Mary  Ann  Forgie, 
and  that  there  be  stricken  out  of  the  second  paragraph  of  the  said 
judgment  issued  herein,  the  words  “A.  S.  Towers,  the  assignee  of 
the  estate  of  Hugh  D.  Forgie  and  Mary  Ann  Forgie,”  and  varying 
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the  third  paragraph  of  the  said  judgment  by  providing  that  the 
said  defendant  may  repay  himself  out  of  the  estate  of  the  said 
Hugh  D.  Forgie  and  Mary  Ann  Forgie  the  amount  so  paid  by 
him,  or  for  such  variation  as  will  enable  the  plaintiff  to  have  the 
intention  of  the  trial  Judge  carried  out,  by  payment  to  the  plaintiff 
by  the  defendant  of  the  amount  of  the  chattel-mortgage  on  the 
chattels  wrongfully  taken  and  sold  by  the  defendant,  A.  S.  Towers, 
and  for  such  other  variation  of  the  said  judgment  as  will  fully 
and  completely  set  out  the  intention  of  the  trial  Judge  in  granting 
recovery  against  the  defendant  for  the  said  sum;  and  for  an  order 
declaring  the  true  construction  of  the  judgment,  and  for  such  an 
order  in  the  premises  as  under  all  the  circumstances  the  justice 
of  the  case  may  require — and  for  an  order  pursuant  to  Rule  566 
and  other  Rules,  under  the  Judicature  Act,  declaring  that  the 
applicant  is  entitled  to  execution  against  and  may  issue  execution 
against  the  defendant  herein  for  the  said  sum  as  found  by  the  trial 
Judge,  excepting  costs,  which  have  been  paid  by  the  defendant. 

The  motion  is  practically,  in  part,  that  the  minutes  of  judgment 
and  the  judgment  itself  should  conform  to  and  be  in  accordance 
with  my  findings  of  fact  as  trial  Judge. 

Hugh  Forgie  and  wife,  being  the  owners  of  a large  number 
of  chattels  of  considerable  value,  executed  two  mortgages 
thereon — one  to  the  Bank  of  Toronto  and  one  to  the  plaintiff 
in  this  action.  Within  sixty  days  from  the  date  of  the  mortgage 
to  the  plaintiff,  the  Forgies  made  an  assignment  for  the  benefit 
of  their  creditors  to  the  defendant.  The  defendant  relied  upon 
the  presumption  against  the  chattel-mortgage  to  the  plaintiff,  but 
took  no  proceedings  to  set  that  mortgage  aside.  After  con- 
siderable delay,  the  defendant  sold  all  of  the  chattels,  and  realised 
from  the  sale  more  than  sufficient  to  satisfy  both  mortgages,  but 
he  refused  to  pay  the  plaintiff,  and  finally  this  action  was  brought. 
It  was  tried  before  me,  and  I found  in  favour  of  the  plaintiff. 

In  my  opinion,  the  plaintiff’s  motion  should  prevail.  The 
plaintiff  is  entitled  to  have  the  judgment  against  the  defendant 
personally.  The  judgment  as  taken  out  contains  a mistake  that 
should  be  rectified.  The  minutes  of  judgment  as  settled  and  the 
judgment  as  issued  do  not  carry  out  my  intention  in  giving  judg- 
ment for  the  plaintiff  on  the  trial  of  this  action. 

It  is  contended  by  counsel  for  the  defendant  that  it  is  too 
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late  to  correct  such  a mistake,  even  if  mistake  has  been  made. 
I do  not  think  it  too  late. 

The  contest  in  the  action  was  as  to  the  validity  of  the  chattel- 
mortgage.  I found  in  favour  of  the  mortgagee.  The  original 
plaintiff  therefore  was,  and  the  administratrix  is,  entitled  to  what 
follows  from  success  in  the  action  in  reference  to  that  property. 

It  was  the  defendant’s  act  that  deprived  the  plaintiff  of  his 
property.  The  defendant  treated  the  proceeds  of  the  property 
of  the  mortgagees  as  belonging  to  the  estate.  The  conversion 
was  by  the  defendant,  so  the  defendant  should  be  liable;  and  the 
defendant  should  not  escape  liability  by  reason  of  any  mistake 
in  acting  upon  the  supposition  that  there  were  assets  sufficient 
to  pay  the  judgment,  when  in  fact,  if  it  be  a fact,  all  the  assets 
had  been  so  used  by  the  defendant  as  not  to  be  available  for  pay- 
ment of  the  present  judgment. 

Mr.  Justice  Anglin,  in  the  late  case  of  Quebec  Jacques  Cartier 
Electric  Co.  v.  The  King  (1915),  51  S.C.R.  594,  24  D.L.R.  424,  held 
that  the  Court  appealed  from  could  correct  the  formal  judgment 
in  so  far  as  it  did  not  express  the  intention  of  the  Judge. 

I have  read  the  cases  cited  by  Mr.  Brewster,  and,  in  my  opin- 
ion, the  present  case  is  distinguishable. 

This  judgment  as  taken  out  will  work  a wrong  to  the  plaintiff 
that  was  not  intended.  It  will  leave  the  plaintiff  in  no  better 
position — except  as  to  costs — than  if  defeated  in  the  action.  It 
will  relieve  the  defendant,  although  a wrongdoer,  from  liability, 
from  the  result  of  his  wrongful  act.  It  will  allow  payments 
wrongfully  made  by  the  defendant  out  of  the  proceeds  of  the 
plaintiff’s  property. 

There  will  be  no  costs  of  the  motion. 

The  defendant  appealed  from  the  judgment  of  Britton,  J., 
as  varied. 

February  7.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

W . S.  Brewster , K.C.,  for  the  appellant,  argued  that  the  res- 
pondent had  not  satisfied  the  onus  of  shewing  that  the  chattel- 
mortgage  in  question  was  not  an  unjust  preference,  within  the 
meaning  of  sec.  5,  sub-sec.  4,  of  the  Assignments  and  Preferences 
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Act.  He  referred  to  Prevost  v.  Bedard  (1915),  51  S.C.R.  629,  24 
D.L.R.  862,  and  Quebec  Jacques  Cartier  Electric  Co.  v.  The  King, 
51  S.C.R.  594,  24  D.L.R.  424,  with  reference  to  the  correction 
of  the  original  judgment  of  the  learned  trial  Judge. 

J.  D.  Bissett,  for  the  plaintiff,  respondent,  referred  to  Wade 
v.  Elliott,  10  O.W.R.  206;  Langley  v.  Palter  (1909),  13  O.W.R. 
951;  Craig  v.  McKay,  12  O.L.R.  121.  He  relied  on  the  findings 
of  fact  in  the  judgment  of  the  learned  trial  Judge.  As  to  the  right 
to  amend  the  judgment,  he  referred  to  Ainsworth  v.  Wilding, 
[1896]  1 Ch.  673;  In  re  Swire  (1885),  30  Ch.D.  239,  246. 

Brewster,  in  reply. 

April  3.  The  judgment  of  the  Court  was  read  by  Hodgins, 
J.A.: — The  question  involved  is,  whether  the  respondent  has 
successfully  rebutted  the  statutory  presumption  under  the  Assign- 
ments and  Preferences  Act,  R.S.O.  1914,  ch.  134,  sec.  5,  sub-sec. 
(4),  or  whether  the  giving  of  the  chattel-mortgage  in  question 
to  him  was  null  and  void  as  an  unjust  preference. 

Sub-section  (4),  as  I read  it,  deals  with  a transaction  such  as 
is  mentioned  in  sub-secs.  (1)  and  (2),  which  results  in  preferring 
a creditor.  If  it  takes  place  within  sixty  days  of  an  assignment, 
there  are  two  presumptions — one  that  the  transaction  is  in  fact 
an  unjust  preference,  and  the  other  that  it  was  so  intended.  If, 
therefore,  there  be  insolvency,  or  inability  to  pay  debts  in  full, 
or  consciousness  that  insolvency  is  impending,  the  creditor  must, 
in  order  to  discharge  the  statutory  onus,  shew  that  there  was  no 
intent  to  prefer  unjustly. 

It  is  expressly  enacted  that  the  presumption  shall  be  made, 
whether  the  transaction  is  voluntary  or  is  induced  by  pressure, 
and  it  is  not  enough  to  shew  pressure  to  rebut  the  intent,  because, 
if  the  presumption  arises  in  the  first  instance,  notwithstanding 
proof  of  pressure,  it  is  needless  to  say  that  pressure  continues  to 
be  immaterial  throughout. 

The  question  therefore  is,  has  the  respondent  demonstrated 
that  the  debtors  were  able  to  pay  their  debts  in  full,  and  that  the 
security  was  not  given  with  intent  unjustly  to  prefer  him  to  the 
other  creditors? 

The  learned  trial  Judge  has  confined  himself  to  finding  that  the 
respondent  had  satisfied  the  onus  cast  upon  him  of  negativing 


App.  Div. 
1917 

Clifton 

v. 

Towers. 


300 

App.  Div. 
1917 

Clifton 

v. 

Towers. 
Hodgins,  J.A. 


ONTARIO  LAW  REPORTS.  [vol. 

any  intent  to  defraud  or  to  defeat,  hinder,  or  delay,  and  that  the 
debtors  had  no  such  intent. 

But  before  us  the  case  was  argued  as  governed  by  sub-sec.  (4), 
which  deals  with  the  giving  of  an  unjust  preference.  It  is  therefore 
necessary  to  consider  the  facts,  apart  from  the  finding  alluded  to, 
in  order  to  ascertain  their  relation  to  the  question  of  preference. 

The  position  is  a simple  one.  The  respondent,  a creditor 
for  $574,  the  difference  in  a real  estate  transaction,  took  a note 
dated  the  11th  January,  1915,  for  the  amount.  He  failed  twice 
in  securing  payment,  and  the  third  time  armed  himself  with  a 
prepared  chattel  mortgage  and  a provincial  constable,  and  went, 
on  the  25th  August,  1915,  to  the  debtors’  farm,  determined,  as 
he  says,  to  get  either  money  or  security.  He  got  the  chattel- 
mortgage,  now  impeached,  on  that  day.  He  had  sold  the  debtors 
the  farm  at  a trade  value  of  $13,500,  but,  no  doubt,  knew  its  real 
value,  said  by  Moore,  a farmer,  formerly  tenant  on  it,  to  be 
$4,500  less  than  the  debtors  took  it  for  in  trade. 

The  respondent  was  met  at  first  by  a refusal,  repeated  more 
than  once,  based  on  the  fact  that  there  were  other  creditors. 
To  my  mind  that  statement  meant,  and  plainly  indicated  to  the 
respondent,  that,  if  the  debtors  gave  the  security,  the  respondent 
would  secure  a preference  which  would  be  unjust  to  the  other 
creditors — otherwise  the  insistence  on  it  as  a ground  for  refusing 
the  security  would  have  no  meaning.  The  respondent  made  an 
inventory  of  everything  on  the  place,  and  got  the  mortgage  signed. 
He  says  he  did  not  know  whether  there  was  danger  or  not,  and 
that  he  wanted  to  make  himself  safe.  He  was  well  aware  that  the 
debtors  had  no  money,  for  they  had  twice  renewed  the  note,  the 
last  time,  as  he  says,  because  the  debtors  could  not  pay  until 
they  got  their  crops  in. 

The  chattel-mortgage  in  question  is  upon  all  the  wheat,  oats, 
hay,  and  buckwheat  crops,  the  horses,  cows,  and  all  live  stock, 
and  all  the  farm  and  dairy  implements.  It  allows  immediate 
seizure  in  case  the  respondent  feels  insecure  or  unsafe,  or  if  the 
debtor  attempts  to  dispose  of  anything  covered  thereby,  or  if 
he  is  sued  for  any  money  demand.  It  constituted  an  immediate 
and  complete  preference  in  favour  of  the  respondent,  and  in  no 
way  prevented  what  the  debtors  feared,  i.e.,  that  the  respondent 
would  sell  them  out. 
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If  the  evidence  of  the  husband  and  wife  is  accepted  as  to  the 
cause  of  their  refusal,  then  the  respondent  was  aware  that  they 
owed  other  debts.  He  knew  also  that  they  could  not  pay  even 
his  debt  as  it  became  due,  or  till  the  crops  were  gathered;  that 
they  had  only  about  $2,000|of  value  in  chattels,  including  those 
crops,  and  that  the  debtors  had  mortgaged  the  farm  for  $8,500, 
an  amount  which  the  respondent  says  he  would  not  load  himself 
up  with,  even  if  he  got  the  farm  for  it.  There  is  no  finding  by  the 
learned  trial  Judge  that  the  respondent  was  not  told  of  the  other 
debts;  and,  as  there  was  a distinct  difference  on  this  point  between 
the  debtors  on  the  one  hand  and  the  respondent  on  the  other,  the 
circumstance  that  Hill,  who  went  down  with  the  respondent  and 
urged  the  giving  of  the  mortgage,  was  not  called,  is  of  very  con- 
siderable moment.  The  mention  of  other  creditors  was  sworn  to 
have  been  made  to  him  twice,  the  last  time  in  the  presence  of 
the  respondent. 

The  learned  trial  Judge  expresses  the  view  that,  under  the 
circumstances,  the  respondent  might  well  believe  in  the  debtors’ 
solvency;  but  the  circumstances  indicated  by  him  seem  to  be  more 
apparent  than  real,  depending  largely  on  the  value  of  the  farm, 
which  Moore,  the  former  tenant,  Almas,  the  auctioneer  and  real 
estate  agent,  and  the  respondent  himself,  depreciate  to  the  amount 
of  the  mortgage. 

The  question,  however,  is:  has  the  respondent  displaced  the 
presumption  that  there  was  intent  to  prefer  both  .in  his  mind  and 
the  debtors’?  The  situation  gives  no  clear  impression  rebutting 
the  statutory  inference,  and  at  most  leaves  in  grave  doubt  whether 
the  respondent  was  as  blind  and  confiding  as  he  indicates,  having 
regard  to  his  insistence  on  immediate  action,  and  the  knowledge 
he  gained  during  his  conversations  with  the  debtors.  He  had 
planted  the  debtors  on  the  farm;  the  claim  represented  the  cash 
he  was  getting  out  of  the  “deal;”  although  he  was  hard  up,  he 
renewed  the  note  twice,  he  discounted  it  twice,  and  wanted,  ac- 
cording to  Hill,  a security  for  it  to  shew  to  his  bank.  He  shews 
intimate  acquaintance  with  the  placing  of  the  heavy  mortgage 
on  the  farm  by  the  debtors;  and  nothing  would  be  more  natural 
than  that,  before  renewing  the  note  at  all,  he  would  have  satisfied 
himself  and  his  friend  Schell  as  to  what  the  debtors’  position 
really  was. 
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If  I am  right  as  to  the  debtors’  reason  for  refusing  at  first  to 
give  the  security,  namely,  that  their  other  creditors  would  be 
prejudiced,  their  final  concurrence  in  yielding  to  the  respondent’s 
wish  is  consistent  either  with  a change  in  that  belief  or  with  an 
acceptance  of  the  demand  notwithstanding  that  it  placed  their 
other  creditors  at  a disadvantage.  Both  admit  that  their  fear 
that  the  respondent  would  sell  them  out  induced  them  to  sign; 
and,  as  pressure  is  unimportant,  that  shews  that  they  intended  to 
prefer  him  in  order  to  save  themselves.  That  they  were  insolvent 
there  is  no  possible  manner  of  doubt;  and  there  is  nothing,  but 
rather  the  contrary,  to  warrant  the  conclusion  that,  if  they  had 
been  able  to  harvest  their  crops,  they  could  have  paid  the  interest 
on  the  farm  mortgage  and  the  $4,209.92  which  they  owed  outside. 

On  the  whole,  therefore,  the  result  must  be  that  the  onus  re- 
mains undischarged  by  the  respondent.  The  appeal  should  be 
allowed  and  the  action  dismissed. 


[APPELLATE  DIVISION.] 

WODEHOUSE  INVIGORATOR  LIMITED  V.  IDEAL  STOCK  AND  POULTRY 

Food  Co. 


Sale  of  Goods — “Pas sing -off” — Intent  to  Deceive — Proof  of  Damage — Commen- 
dation— False  Representation  that  Business  of  Plaintiff  Taken  over  by  De- 
fendant— Authority  of  Agent  — Responsibility  of  Principal — Damages — 
Formulce  of  Secret  Processes — Partnership — Use  after  Dissolution  of  Know- 
ledge Obtained  — Confidential  Position — Property-right — Derogation  from 
Grant — Costs — Scale  of — Rule  64-9 — Appeal. 

The  basis  of  a “passing-off”  action  is  a false  representation  by  the  defendant; 
and  in  this  case,  where  the  defendant  had  been  enjoined  from  representing 
that  his  products  were  the  plaintiff  company’s  manufacture,  it  was  held, 
upon  an  appeal,  that  there  was  nothing  in  the  “get-up”  of  the  defendant’s 
products  to  suggest  an  intent  to  deceive;  that  no  damage  was  proved;  and 
that  there  was  no  “passing-off”  in  fact. 

Commendation  of  the  defendant’s  products  as  “just  as  good,”  “practically 
the  same  except  one  ingredient,”  or  “better  than”  the  plaintiff  company’s, 
did  not  transcend  what  is  allowable  under  the  authorities. 

Spalding  v.  Gamage  Limited  (1915),  32  R.P.C.  273,  283,  284,  followed. 

The  false  representation  by  a traveller  of  the  defendant  that  the  plaintiff  com- 
pany had  gone  out  of  business,  and  that  the  defendant  had  taken  it  over, 
was  actionable  upon  proof  of  damage;  and,  as  it  was  made  in  the  course  of 
the  agent’s  employment,  in  the  situation  in  which  he  was  placed  by  his 
principal,  and  was  part  of  the  inducement  which  caused  a contract  to  be 
made  between  the  principal  and  a purchaser — as  it  in  fact  caused  damage, 
though  only  to  a small  extent,  and  the  principal  retained  the  benefit  he  re- 
ceived under  it — it  afforded  a cause  of  action;  and  the  plaintiff  company 
was  entitled  to  recover  damages  therefor, 
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White  v.  Mellin,  [1895]  A.C.  154,  Gordon  v.  Street,  [1899]  2 Q.B.  641,  and  Mac- 
hay  v.  Commercial  Bank  of  New  Brunswick  (1874),  L.R.  5 P.C.  394,  followed. 
The  plaintiff  company  sought  to  enjoin  the  defendant  from  using  in  his  manu- 
facture the  formulae  and  trade  secrets  of  the  partnership  in  which  the  plain- 
tiff company's  predecessor  and  the  defendant  were  members;  and  it  was 
contended  that  the  defendant,  having  sold  out  his  interest  in  the  partner- 
ship, was  disabled  from  using  his  knowledge  acquired  when  a partner.  It 
was  conceded  that  the  defendant  was  at  liberty  to  embark  in  the  same  busi- 
ness as  that  of  the  former  partnership;  and  it  was  held,  that  he  was  not  de- 
barred from  the  use  of  the  usual  methods  of  doing  that  business,  even  though 
that  involved  the  use  of  the  knowledge  acquired  as  a partner.  The  process 
belonged  to  the  partnership;  the  interest  of  each  in  it  was  a right  of  pro- 
perty, and  was  sold  as  such;  but  the  defendant  was  not,  according  to  the 
evidence,  using  the  identical  formulae  of  the  partnership — he  was  not  using 
in  competition  that  which  was  the  subject  of  the  sale. 

In  the  result,  the  plaintiff’s  claims  were  disallowed,  with  the  exception  of  the 
one  based  upon  the  agent’s  misrepresentation;  in  respect  of  that,  judgment 
was  ordered  to  be  entered  for  $8  damages  and  costs  on  the  Division  Court 
scale,  with  a set-off  in  favour  of  the  defendant  under  Rule  649;  and  no  costs 
of  the  appeal  were  allowed  to  either  party  against  the  other. 

Action  for  an  injunction  restraining  the  defendant  from 
representing  that  the  stock,  food,  and  products  of  his  manufacture 
were  the  manufacture  of  the  plaintiff  company,  and  from  using 
the  formulae  and  secrets  of  the  plaintiff  company,  and  for  damages. 
The  real  defendant  was  one  J.  J.  Hobson,  who  carried  on  business 
under  the  name  of  Ideal  Stock  and  Poultry  Food  Company. 


The  action  was  tried  by  Falconbridge,  C.J.K.B.,  without  a 
jury,  at  Hamilton. 

S.  F . Washington,  K.C.,  and  J.  G.  Gauld,  K.C.,  for  the  plaintiff 
company. 

George  Lynch-Staunton,  K.C.,  and  T.  Hobson,  K.C.,  for  the 
defendant. 

December  30,  1916.  Falconbridge,  C.J.K.B.: — The  plain- 
tiff company  has,  in  my  opinion,  proved  its  case  as  to  the  allega- 
tions contained  in  both  paragraphs  5 and  6 of  the  statement  of 
claim. 

Pringle,  the  person  named  in  answer  to  the  defendant’s  demand 
of  particulars — salesman  and  agent  of  the  defendant  — was  said 
to  have  been  in  court.  The  defendant  did  not  call  Pringle  to 
contradict  the  statement  of  the  plaintiff  company’s  witnesses, 
nor  to  speak  of  the  extent  or  limitations  of  his  own  agency. 

There  will  be  an  injunction  in  terms  of  the  prayer  of  the 
statement  of  claim.,  and  a reference  to  the  Master  at  Hamilton 
as  to  damages,  with  costs.  Further  directions  and  subsequent 
costs  reserved  until  after  the  Master  shall  have  made  his  report. 
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The  plaintiff  company  will  have  leave  to  amend  the  statement 
of  claim  as  to  any  matter  covered  by  the  evidence. 


The  defendant  appealed  from  the  judgment  of  Falconbridge, 
C.J.K.B. 

February  21.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ. A. 

Lynch-Staunton,  K.C.,  and  J.  M.  Telford,  for  the  appellant, 
referred  to  Magnolia  Metal  Co.  v.  Atlas  Metal  Co.  (1897),  14 
R.P.C.  389,  404;  Grierson  Oldham  & Co.  Limited  v.  Birmingham 
Hotel  and  Restaurant  Co.  Limited  (1901),  18  R.P.C.  158;  Havana 
Cigar  and  Tobacco  Factories  Limited  v.  Tiffin  (1905)  Limited  (1909), 
26  R.P.C.  473.  The  agent  Pringle  had  no  authority  to  represent  that 
the  appellant  had  bought  out  the  other  business,  and  the  appellant 
discharged  Pringle  as  soon  as  he  heard  of  the  representation.  No 
witness  says  that  he  was  deceived  or  could  be  deceived  by  it, 
and  this  is  conclusive  under  the  cases:  Perry  & Co.  Limited  v. 
Hessin  & Co.  (1912),  29  R.P.C.  509;  Payton  & Co.  Limited  v. 
S netting  Lampard  & Co.  Limited,  17  R.P.C.  48,  [1901]  A.C.  308. 
[Meredith,  C.J.O.,  referred  to  the  “ Golden  Lion”  case,  Walker 
v.  Alley  (1867),  13  Gr.  366.]  The  defendant’s  package  admits 
on  its  face  that  there  is  a “Wodehouse”  food  on  the  market. 
Reference  to  Amber  Size  and  Chemical  Co.  Limited  v.  Menzel , 
[1913]  2 Ch.  239;  Kerly  on  Trade  Marks,  4th  ed.,  p.  502. 

Washington,  K.C.,  and  Gauld,  K.C.,  for  the  plaintiff  com- 
pany, respondent,  argued  that  the  evidence  confirmed  the 
finding  of  the  learned  trial  Judge  as  to  the  representations  made 
by  the  defendant,  and  that  the  judgment  for  an  injunction  was 
right.  They  referred  to  the  last  paragraph  of  the  judgment  of 
Astbury,  J.,  in  the  Amber  Size  case,  supra,  and  to  Bowstead  on 
Agency,  5th  ed.,  p.  361. 

Lynch-Staunton,  in  reply,  referred  to  Carroll  v.  Penberthy 
Injector  Co.  (1889),  16  A.RJ446. 

April  3.  The  judgment  of  the  Court  was  read  by  Hodgtns, 
J.A.: — This  was  argued  before  us  by  the  appellant  as  a passing-off 
case.  Although  no  contention  was  made  by  the  respondent 
at  the  trial  in  regard  to  passing-off,  as  appears  by  the  argument 
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appended  to  the  transcript  of  evidence,  nor  before  us,  the  appellant 
was  justified  in  treating  it  as  he  did,  as  the  judgment  enjoins  him 
from  representing  that  his  products  are  the  respondent’s  manu- 
facture. No  case  was  made  out,  on  the  evidence,  for  this  relief. 

“The  basis  of  a passing-off  action  being  a false  representation 
by  the  defendant,  it  must  be  proved  in  each  case  as  a fact  that  the 
false  representation  was  made:”  per  Lord  Parker  of  Wadding- 
ton  in  the  House  of  Lords  in  Spalding  v.  Gamage  Limited  (1915), 
32  R.P.C.  273,  at  p.  284.  And  in  a former  passage  in  the  judg- 
ment he  defines  the  false  representation  thus  (p.  283):  “Nobody 
has  any  right  to  represent  his  goods  as  the  goods  of  somebody 
else.” 

In  none  of  the  three  instances  deposed  to,  was  any  one  de- 
ceived by  the  “get-up;”  and,  when  the  articles  are  examined  and 
those  things  common  to  all  such  articles  in  this  trade  are  excluded, 
there  remains  a difference  in  the  colour  of  the  product,  in  the  print- 
ed matter,  and  in  the  receptacle,  leaving  practically  nothing  to 
support  any  deception  or  to  suggest  intent  in  that  direction.  Nor 
was  any  damage  proved.  Of  the  three  buyers  approached,  one 
gave  an  order,  but  with  knowledge  that  he  was  not  getting  the 
respondent’s  goods,  one  declined  to  buy,  and  the  last  one  cancelled 
his  order  immediately. 

There  was  no  “passing-off”  in  fact:  the  commendation  was, 
that  the  goods  were  “just  as  good,”  “practically  the  same  except 
one  ingredient,”  or  “better  than”  the  respondent’s — statements 
which  do  not  transcend  what  is  allowable  under  the  authorities. 
See  White  v.  Mellin,  [1895]  A.C.  154;  Hubbuck  & Sons  Limited  v. 
Wilkinson  Heywood  & Clark  Limited , [1899]  1 Q.B.  86;  Cundy  v. 
Lerwill  and  Pike  (1908),  99  L.T.R.  273. 

Turning  now  to  the  two  claims  stated  and  argued  by  the  res- 
pondent at  the  trial,  these  are,  that  the  appellant  should  be  res- 
trained from  representing  that  the  respondent  had  gone  out  of 
business  and  that  the  appellant  had  taken  it  over,  and  from  using 
the  formulae  and  trade  secrets  of  the  respondent. 

The  representation  is  proved  to  have  been  made  by  Pringle, 
the  appellant’s  traveller,  in  this  way:  to  Smith,  that  the  res- 
pondent had  sold  out;  to  Parks,  that  the  appellant  had  taken 
over  the  business  of  the  respondent;  and  to  Martin,  that  the 
respondent  was  out  of  business.  The  appellant’s  answer  is,  that 
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these  representations  were  not  authorised  by  him,  and  were  not 
within  the  scope  of  the  traveller’s  authority,  that  they  were 
promptly  disavowed  and  the  traveller  dismissed,  and  that  they 
caused  no  damage  to  the  respondent.  The  only  possible  damage 
arises  out  of  the  Smith  order,  which,  however,  was  given  after  an 
explanation  that  the  appellant’s  feed  was  just  as  good  as  the  res- 
pondent’s, except  for  one  ingredient.  The  loss  to  the  respondent 
on  this  order  would  only  be  the  115  pounds  which  he  gave  Smith 
when  the  appellant’s  feed  was  returned,  worth  $5.75,  and  the 
profit  on  the  remaining  85  pounds,  say  $2.25.  If  the  respondent 
can  recover,  its  damages  should  be  limited  to  that  amount. 

The  misrepresentation  complained  of  is  an  actionable  one, 
provided  damage  is  proved:  White  v.  Mellin , [1895]  A.C.  154. 
It  is  similar  in  effect  to  that  on  which  the  plaintiff  succeeded  in 
Ratcliff e v.  Evans,  [1892]  2 Q.B.  524.  As  Smith  said  he  was  just 
out  of  chicken-feed,  it  is  reasonable  to  infer  that,  had  this  repre- 
sentation not  been  made,  he  would  have  sent  the  respondent  an 
order  for  it.  Instead,  the  appellant  got  one  for  something  “just 
as  good.”  Part  of  the  inducement  for  the  contract  was  this 
statement  that  the  respondent  had  sold  out,  producing  the  im- 
pression that  no  more  goods  could  be  got  from  it.  This  was  false, 
and  was  material  to  the  inducement  which  brought  about  the 
contract,  within  the  cases  of  Gordon  v.  Street,  [1899]  2 Q.B.  641, 
and  Page  and  Jacques  v.  Clark  (1914),  31  O.L.R.  94,  19  D.L.R. 
530.  It  being  judicially  established  that  this  representation  was 
actually  made,  the  traveller’s  antecedent  denial,  when  questioned 
by  the  appellant,  becomes  immaterial.  Nor  was  the  traveller 
called  to  deny  that  he  used  this  inducement.  The  extent  of  an 
agent’s  authority  seems  now  to  be  determined  by  asking,  as  did 
Baron  Martin  in  his  dissenting  judgment  in  Udell  v.  Atherton 
(1861),  7 H.  &.  N.  172,  198,  “Was  his  (the  agent’s)  situation  such 
as  to  bring  the  representation  he  made  within  the  scope  of  his 
authority?”  And  the  view  of  Mr.  Justice  Willes  in  Barwick  v. 
English  Joint  Stock  Bank  (1867),  L.R.  2 Ex.  259,  was  approved 
by  the  Judicial  Committee  in  Mackay  v.  Commercial  Bank  of  New 
Brunswick  (1874),  L.R.  5 P.C.  394,  that,  if  the  principal  has  put 
the  agent  in  his  place  to  do  that  class  of  acts,  he  must  be  answer- 
able  for  the  manner  in  which  that  agent  has  conducted  himself 
in  doing  the  business  which  it  was  the  act  of  his  master  to  place 
him  in. 
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In  this  case,  the  misrepresentation  complained  of  was  made 
in  the  course  of  the  agent’s  employment,  in  the  situation  in  which 
he  was  placed  by  his  employer,  and  was  part  of  the  inducement 
which  caused  the  contract  to  be  made.  It  caused  damage,  though 
to  only  a small  extent,  and  the  principal  retained  the  benefit  he 
received  under  it.  I think  it  affords  a cause  of  action,  and  that 
the  respondent  should  recover  the  damages  it  suffered  thereby. 
See  Refuge  Assurance  Co.  Limited  v.  Kettlewell,  [1909]  A.C.  243. 

The  remaining  complaint  is  that  the  appellant  is  using  the 
formulae  and  secrets  of  the  respondent. 

The  word  “ formula”  does  not  appear  in  the  “Commercial 
Stuffs  Act,  1909,”  8 & 9 Edw.  VII.  ch.  15  (D.)  It  has  been  used 
in  this  case  as  describing  a list  of  the  different  quantities  of  the 
“material  of  which  the  food  is  composed”  (sec.  6 (e)  ),  which, 
though  required  to  be  filed  in  the  Department  of  Agriculture,  is 
for  its  own  information  and  not  for  publication. 
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It  is  not  a secret  to  any  one  in  a business  manufacturing  and 
putting  up  these  feeds,  because  in  mixing  it  is  necessary  for 
each  employee,  partner,  or  other  person  engaged  therein,  to  know 
the  proper  proportions.  What  is  here  objected  to  is,  that  these 
particular  formulae  were  in  use  by  the  partnership  in  which  the 
respondent’s  predecessor  and  the  appellant  were  members,  and 
that  the  latter,  having  sold  out  his  interest  therein,  is  disabled 
from  using  his  knowledge  as  such  partner. 

The  appellant  admits  that  as  a partner  he  knew  the  formulae 
and  had  them  in  his  head.  But  that  he  did  not  and  does  not  use 
the  identical  formulae  is  established  by  his  evidence,  in  which 
86  per  cent,  of  the  ingredients  and  their  relative  proportions  are 
mentioned.  And  there  is  no  other  evidence  upon  the  point. 
For  instance,  in  one  of  the  respondent’s  formulae  there  is  cotton- 
seed meal,  40  per  cent.,  whereas  the  appellant  uses  only  a small 
proportion;  there  is  oil-cake  seed  and  mustard-bran,  which  the 
appellant  does  not  use,  and  so  on.  The  difference  between  the 
formulae  used  by  the  respondent  and  the  appellant  is,  that  in  one 
case  there  are  five  ingredients  used  by  the  appellant  which  are 
not  in  the  respondent’s,  and  the  proportions  differ,  while  in  the 
other  the  ingredients  are  the  same  except  that  the  appellant  omits 
black  antimony.  The  proportions  are  not  compared.  There 
seems  no  escape  from  the  position  that  if,  under  these  circum- 


308 


ONTARIO  LAW  REPORTS. 


[VOL- 


App.  Div. 
1917 

WODEHOUSE 

Invigorator 

Limited 

v. 

Ideal 
Stock  and 
Poultry 
Food  Co. 

Hodgins,  J.A. 


stances,  a former  partner  can  be  restrained  from  using  the  same 
ingredients  or  some  of  them,  though  differently  compounded,  he 
practically  cannot  use  them  at  all;  ’so  that  not  only  is  he  pre- 
vented from  imitating  the  respondent,  but  must  exclude  from  his 
business  of  manufacturing  food-stuffs  the  compounding  of  such 
ordinary  articles  as  corn-meal,  flour,  sulphur,  flax-meal,  etc.  I 
do  not  understand  that  where,  as  here,  it  is  conceded  that  the 
selling-out  partner  may  embark  in  the  same  business  as  that  of 
the  former  partnership,  he  is  debarred  from  the  use  of  the  usual 
methods  of  doing  that  business,  even  though  that  involves  the  use 
of  the  knowledge  acquired  as  a partner. 

The  respondent  puts  it  in  two  ways:  (1)  that  the  appellant 
occupied  a confidential  position  when  he  acquired  knowledge  of 
the  formulae;  and  (2)  that  he  sold  out  whatever  rights  he  had  in 
them,  and  cannot  derogate  from  his  grant. 

A partner  having  sold  out  is  subject  to  defined  disabilities 
only.  These  are,  that  he  must  not  suggest  that  his  connection 
with  the  other  partner  or  partners  still  exists,  or  that  they  have 
ceased  to  carry  on  business  and  he  is  their  successor,  nor  must  he 
solicit  old  customers  where  he  has  sold  the  goodwill.  He  does  not 
appear  to  be  in  the  position  of  a servant  or  other  person  employed 
confidentially,  as  in  Lean  v.  Huston  (1885),  8 O.R.  521. 

Indeed,  when  a secret  process  becomes  the  property  of  a 
partnership,  knowledge  of  it  may  be  rightly  claimed  by  each 
partner,  and  the  very  fact  that  it  may  become  an  asset  of  the 
partnership  which  may  be  sold  or  assigned  shews  that  each  part- 
ner’s interest  in  it  is  property,  and  that  he  acquires  that  interest 
not  in  confidence  but  as  of  right.  The  two  positions  contended 
for  are  inconsistent;  for,  if  the  outgoing  partner  grants  his  interest 
in  the  process,  he  parts  with  that  which  he  owns  and  has  a good 
title  to,  and  any  subsequent  objection  to  his  interference  with  it 
must  rest  on  a property-right,  and  not  upon  betrayed  confidence 
or  breach  of  a fiduciary  duty.  What  is  stated  by  Turner,  V.-C., 
in  Morison  v.  Moat  (1851),  9 Hare  241,  at  p.  262,  and  by  Lord 
Justice  Lord  Cranworth  in  appeal  (1852),  21  L.J.Ch.  248,  at  p.  294, 
while  not  necessary  for  the  decision,  which  was  founded  on  viola- 
tion of  confidential  relationship  and  of  contract,  is  valuable  in  this 
connection  as  shewing  what  the  result  would  have  been  if  the 
defendant’s  story  had  been  accepted,  namely,  that  he  acquired 
his  knowledge  only  when  he  was  an  actual  partner  in  the  business. 
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It  may  be  noted  that  during  the  argument  in  Amber  Size  and 
Chemical  Co.  Limited  v.  Menzel,  [1913]  2 Ch.  239,  at  p.  241,  it 
was  pointed  out  that  in  Kerr  on  Injunctions  the  passage  in  the 
second  edition,  “ Parties,  however,  in  possession  of  a trade  secret 
who  take  a man  into  partnership,  or  into  their  employment, 
without  making  any  stipulation  as  to  the  trade  secret,  and  permit 
him  to  acquire  a full  knowledge  of  the  secret,  will  be  considered 
to  have  waived  their  right  to  preserve  the  secret  for  their  separate 
benefit,”  was  modified  in  the  later  editions  by  omitting  the  words 
“ or  into  their  employment.  ” This  statement  is  based  on  M orison 
v.  Moat  (ante). 

The  argument  that  the  appellant  by  his  action  is  derogating 
from  his  grant  depends  for  its  basis  on  the  fact  that  he  is  using 
in  competition  that  which  was  the  subject  of  the  sale.  I think 
this  foundation  of  fact  is  lacking  here;  nor  do  I think  that,  if  only 
the  proportions  are  different,  it  can  be  argued  that  the  substance 
of  the  respondent’s  combination,  as  that  term  is  understood  in 
patent  cases,  has  been  appropriated  by  the  appellant.  So  to  hold 
would  result,  as  I have  said,  in  excluding  the  appellant  from  any 
animal  feed  business  altogether. 

The  result  is,  that  the  appeal  should  be  allowed  in  part;  the 
judgment  set  aside;  and  in  place  thereof  there  should  be  entered 
judgment  for  the  respondent  for  damages  $8,  with  costs  on  the 
Division  Court  scale.  Rule  649*  should  operate,  as  the  respondent 
began  his  action  on  the  25th  April,  1916,  six  months  after  the 
event  and  after  the  appellant’s  disclaimer,  and  the  dismissal  of 
his  offending  traveller.  The  appellant  practically  took  the  course 
suggested  as  the  proper  one  by  Cozens-Hardy,  M.R.,  in  Havana 
Cigar  and  Tobacco  Factories  Limited  v.  Tiffin  (1905)  Limited,  26 
R.P.C.  473,  at  p.  478.  There  was  ample  opportunity  to  ascertain 
the  exact  extent  of  the  salesman’s  representations,  and  therefore 
no  excuse  for  opening  the  case  as  a passing-off  case,  as  the  res- 
pondent did  according  to  the  learned  trial  Judge,  nor  for  charging 
that  the  appellant  was  doing  wrong  in  the  conduct  of  his  business 
to  the  extent  here  put  forward. 

As,  however,  the  appellant  does  not  wholly  succeed,  there 
should  be  no  costs  of  appeal. 

Appeal  allowed  in  part. 

*Rule  649  allows  the  defendant  certain  costs  where  an  action  of  the  pro- 
per competence  of  a Division  Court  is  brought  in  the  Supreme  Court. 
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APril  3-  City  of  Toronto  y.  Toronto  R.  W.  Co. 


Contempt  of  Court — Disobedience  of  Consent  Judgment — Agreement  between 
Municipal  Corporation  and  Street  Railway  Company — Jurisdiction  of 
Ontario  Railway  and  Municipal  Board — Ontario  Railway  Act,  R.S.O.  1914, 
ch.  185,  sec.  260 — Ontario  Railway  and  Municipal  Board  Act,  R.S.O.  1914, 
ch.  186,  sec.  22 — Motion  to  Commit  Manager  of  Company — Failure  to  Shew 
Duties  and  Powers  of  Manager — Rule  553. 

A judgment  pronounced  upon  the  consent  of  the  parties  is  nevertheless  a 
judgment  of  the  Court;  and  any  disobedience  of  its  directions  is  punish- 
able in  the  same  way  as  if  it  had  not  been  based  on  consent. 

By  a consent  judgment,  the  defendant  street  railway  company  was  directed 
to  furnish  the  plaintiff  municipal  corporation  with  a certain  statement 
referred  to  in  an  agreement  between  the  company  and  the  corporation: — 
Held,  that  the  judgment  was  of  greater  effect  than  a mere  agreement  between 
the  parties;  and  that  the  Ontario  Railway  and  Municipal  Board  had  no 
jurisdiction,  exclusive  or  otherwise,  whether  by  virtue  of  the  provisions 
of  the  Ontario  Railway  Act,  sec.  260,  or  the  Ontario  Railway  and  Muni- 
cipal Board  Act,  sec.  22,  or  otherwise,  to  punish  for  disobedience  of  the 
judgment. 

If  it  be  shewn  that  the  disobedience  of  a judgment  of  the  Court  by  a corpora- 
tion is  the  act  of  its  manager,  an  order  for  his  committal  may  properly 
be  made;  by  Rule  553,  a judgment  against  a corporation  wilfully  disobeyed 
may  be  enforced  by  attachment  against  the  directors  or  other  officers  of 
the  corporation;  and  a manager  or  other  officer  who  had  the  power  or 
whose  duty  it  was  to  do  an  act  which  the  corporation  was  ordered  to  do 
would  come  within  the  Rule. 

But  in  this  case,  where  it  was  sought  to  commit  the  general  manager  of  the 
defendant  company  because  the  company  had  neglected  or  refused  to  com- 
ply with  the  judgment  referred  to,  an  order  for  his  committal  was  set 
aside,  because  there  was  nothing  before  the  Court  to  shew  what  his  duties 
or  powers  were,  or  that  the  furnishing  of  the  statemen£%as  a duty  which, 
as  manager,  he  had  to  perform. 

The  following  statement  of  the  nature  of  the  appeal  is  taken 
from  the  judgment  of  Meredith,  C.J.O.: — 

This  is  an  appeal  by' the  defendant  company  and  Robert  J. 
Fleming,  its  general  manager,  from  an  order  of  Riddell,  J.,  dated 
the  18th  December,  1916,  directing  “that  on  or  after  the  6th  day 
of  April,  1917,  the  sheriff  of  the  city  or  county  in  which  the  said 
R.  J.  Fleming  may  be  found  shall  take  the  said  R.  J.  Fleming  into 
his  custody  and  commit  him  to  the  common  gaol  of  the  said  city” 
for  the  contempt  mentioned  in  the  order,  until  such  time  as  the 
said  defendant  shall  have  purged  such  contempt,  and  that  a writ 
or  writs  of  attachment  should  issue  accordingly.  The  contempt 
mentioned  in  the  order  is  stated  to  be  “contempt  of  this  Honour- 
able Court  in  that  the  defendant  has  neglected  or  refused  to  com- 
ply with  the  judgment  of  this  Honourable  Court  in  this  action 
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dated  the  15th  day  of  January,  1903,  whereby  the  defendant  was 
ordered  and  directed  to  furnish  the  plaintiff  with  the  statement 
referred  to  in  the  agreement  between  the  plaintiff  and  defendant, 
as  set  out  in  the  pleadings  herein,  annually,  in  a form  shewing 
such  details,  if  any,  as  might  be  settled  by  the  Senior  Judge  of  the 
County  Court  of  the  County  of  York,”  which  were  settled  by 
that  Judge  on  the  27th  day  of  October,  1906. 

March  5.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

W.  N.  Tilley , K.C.,  for  the  appellants,  argued  that  no  case 
had  been  made  out  against  the  appellant  Fleming.  He  referred 
to  clause  44  of  the  agreement  of  the  1st  September,  1891  (schedule 
“A”  to  55  Viet.  ch.  99),  under  which  a form  of  return  was  settled 
in  1903,  nothing  further  being  done  until  this  year.  The  whole 
matter  came  within  the  jurisdiction  of  the  Ontario  Railway  and 
Municipal  Board,  before  which  all  proceedings  should  have  been 
taken.  If  such  jurisdiction  exists,  it  is  exclusive:  Ontario  Rail- 
way and  Municipal  Board  Act,  sec.  22.  The  question  of  con- 
tempt is  dealt  with  in  the  judgments  of  Boyd,  C.,  in  Meriden 
Britannia  Co.  Limited  v.  Walters  (1915),  34  O.L.R.  518,  25 
D.L.R.  167,  and  of  Masten,  J.,  in  McDonald  v.  Lancaster  Sep- 
arate School  Trustees  (1916),  35  O.L.R.  614,  29  D.L.R.  731.  As 
to  the  exclusive  jurisdiction  of  the  Board,  he  referred  to  the 
Ontario  Railway  Act,  sec.  260,  and  as  to  the  returns,  to  secs.  272, 
276.  [Meredith,  C.J.O.: — All  these  provisions  are  for  the  bene- 
fit of  the  public.]  They  are  broad  enough  to  cover  this  case  too. 
[Hodgins,  J.A.,  referred  to  Re  Bolton  and  County  of  Wentworth 
(1911),  23  O.L.R.  390,  as  not  supporting  the  view  taken  by  coun- 
sel.] Reference  was  made  to  Toronto  Suburban  R.W.  Co.  v.  Town 
of  Toronto  Junction  (1908),  11  O.W.R.  108;  Re  Port  Arthur  Elec- 
tric Street  Railway  (1909),  18  O.L.R.  376;  Town  of  Waterloo  v.  City 
of  Berlin  (1913),  28  O.L.R.  206,  7 D.L.R.  241;  Canadian  Pacific 
R.W.  Co.  v.  Canadian  Oil  Companies  Limited , [1914]  A.C.  1022, 
19  D.L.R.  64. 

C.  M.  Colquhoun,  for  the  plaintiff  corporation,  respondent, 
argued  that  the  proceeding  in  question  was  for  the  purpose  of 
enforcing  a judgment,  not  an  agreement,  and  that  the  argument 
of  the  appellants  as  to  the  exclusive  jurisdiction  of  the  Board  could 
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not  prevail.  [Meredith,  C.J.O.,  referred  to  Great  North-West 
Central  R.W.  Co.  v.  Charlebois,  [1899]  A.C.  114.]  The  respondent 
is  clearly  within  its  rights  under  the  judgment  of  1903.  Reference 
to  Rule  553. 

Tilley,  in  reply. 


April  3.  The  judgment  of  the  Court  was  read  by  Meredith, 
C.J.O.  (after  stating  the  nature  of  the  appeal  as  above) : — The 
appeal  is  rested  on  two  grounds:  (1)  that  the  Court  has  no  juris- 
diction to  punish  for  disobedience  of  the  judgment,  because  it, 
being  a consent  judgment,  is  in  effect  an  agreement  between  the 
parties  to  the  action  in  which  it  was  pronounced,  and  deals  with 
matters  as  to  which,  under  the  Ontario  Railway  Act,  R.S.O.  1914, 
ch.  185,  sec.  260*,  and  the  Ontario  Railway  and  Municipal  Board 
Act,  R.S.O.  1914,  ch.  186,  sec.  22  f,  that  Board  has  exclusive  juris- 
diction; (2)  that  it  was  not  proper  to  order  the  committal  of  the 
appellant  Fleming  for  the  appellant  company’s  disobedience  of 
the  judgment. 

In  my  opinion,  the  first  of  these  contentions  is  not  well-founded, 
and  is  based  upon  a misapprehension  as  to  the  nature,  effect,  and 
purpose  of  the  order  appealed  from.  The  order  is  not  in  terms  or 
in  effect  an  order  requiring  the  appellants  or  either  of  them  to 
perform  the  agreement  of  the  appellant  company  with  the  res- 
pondent or  any  of  its  terms,  but  is  in  the  nature  of  a punishment 
for  disobedience  of  an  order  of  the  Court,  though,  no  doubt,  a 
person  in  contempt  is  usually  relieved  from  the  consequences  of 
it  when  he  purges  himself  of  the  contempt  by  doing  that  which 
he  has  neglected  or  refused  to  do. 

I do  not  agree  with  the  contention  of  the  learned  counsel  for 
the  appellants  that  the  judgment  is  in  effect  but  an  agreement 

*260. — (1)  Where  a railway  or  street  railway  is  operated  . . . upon 

or  along  a highway  under  an  agreement  with  a municipal  corporation,  and 
it  is  alleged  that  such  agreement  has  been  violated,  the  Board  shall  hear  all 
matters  relating  to  such  alleged  violation  and  shall  make  such  order  as  to 
it  may  seem  just,  and  by  such  order  may  direct  the  company  operating  the 
railway,  or  the  municipal  corporation,  to  do  such  things  as  the  Board  deems 
necessary  for  the  proper  fulfilment  of  such  agreement,  or  to  refrain  from 
doing  such  acts  as  in  its  opinion  constitute  a violation  thereof. 

f22.  The  Board  shall  have  exclusive  jurisdiction  in  all  cases  and  in 
respect  of  all  matters  in  which  jurisdiction  is  conferred  on  it  by  this  Act  or 
by  any  other  general  or  special  Act. 
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between  the  parties  to  the  action.  Though  pronounced  by  con- 
sent, it  is  nevertheless  a judgment  of  the  Court;  and  any  diso- 
bedience of  its  directions  is  punishable  in  the  same  way  as  if  it 
had  not  been  based  on  consent. 

Whether  or  not,  if  it  were  the  case  of  an  agreement  which  one 
of  the  contracting  parties  was  seeking  to  enforce,  the  Ontario 
Railway  and  Municipal  Board  would  have  exclusive  jurisdic- 
tion to  deal  with  it,  as  to  which  it  is  unnecessary  to  express 
any  opinion,  I am  clearly  of  opinion  that  the  Board  has  no 
jurisdiction,  exclusive  or  otherwise,  to  do  what  is  required  to  be 
done  in  the  case  at  bar,  viz.,  to  punish  for  disobedience  of  the 
judgment  in  the  action. 

The  other  question  depends  upon  whether  or  not  the  appellant 
Fleming  could  properly  be  committed  for  the  appellant  company’s 
contempt  in  disobeying  the  judgment  under  any  circumstances, 
and,  if  he  could  be  committed  if  a proper  case  for  his  committal 
were  made  out,  whether  such  a case  was  made  out  on  the  material 
before  my  brother  Riddell. 

There  is  nothing  in  that  material  to  shew  what  the  authority 
or  powers  of  the  appellant  Fleming  were,  or  that  he  had  anything 
to  do  with  the  compilation  or  furnishing  of  the  statements  which 
the  appellant  company  was  by  the  judgment  required  to  furnish — 
nothing  except  the  bald  statement  that  he  is  the  general  manager 
of  the  company.  But,  on  the  other  hand,  there  was  no  denial  by 
the  appellants  that  the  preparation  and  furnishing  of  the  state- 
ments which  by  the  judgment  the  appellant  company  was  ordered 
to  furnish  to  the  respondent  was  not  a matter  entirely  under  his 
direction  and  control. 

I have  no  doubt  that,  if  it  were  shewn  that  the  disobedience  of 
an  order  of  the  Court  by  a corporation  was  the  act  of  its  manager, 
an  order  for  his  committal  might  properly  be  made,  and  such 
orders  were  made  in  Ex  p.  Green  (1891),  7 Times  L.R.  411,  and 
O’Shea  v.  O’Shea , Ex  p.  Tuohy  (1890),  15  P.D.  59, 

The  contempt  in  these  cases  was  of  a different  character — 
publications  calculated  to  interfere  with  the  administration  of 
justice. 

In  the  earlier  case,  Cave,  J.,  referring  to  the  contention  that 
the  proceeding  should  have  been  against  the  association  and  not 
against  its.  manager,  said  (pp.  413-4):  “There  was  a suggestion 
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that  the  proceeding  should  have  been  against  the  association; 
but  it  seems  to  me  to  be  quite  an  idle  suggestion.  For  if  the  assoc- 
iation is  responsible  it  would  only  be  responsible  for  something  it 
permitted  its  manager  to  do;  and  if  the  association  were  respons- 
ible the  manager  would  be  so”  (sic) . 

The  terms  of  Rule  553  are  very  wide  and  general.  It  provides 
that:  “Any  judgment  against  a Corporation  wilfully  disobeyed 
may  be  enforced  by  sequestration  against  the  Corporation  or  by 
attachment  against  the  directors  or  other  officers  of  the  Corpor- 
ation.” 

It  is  manifest  that  every  officer  of  a corporation  cannot  be 
proceeded  against  under  the  Rule,  for  it  would  be  absurd  to  say  that 
the  clerk  of  a municipal  corporation  which  had  disobeyed  an  order 
of  the  Court  to  convey  or  to  give  up  possession  of  land  was  liable 
to  attachment  because  of  the  corporation’s  disobedience. 

The  directors  or  other  governing  body  of  a corporation  would 
come  within  the  Rule,  and  a manager  or  other  officer  who  had  the 
power  or  whose  duty  it  was  to  do  an  act  which  the  corporation 
was  ordered  to  do,  would  also,  I have  no  doubt,  come  within  the 
Rule. 

The  power  which  the  Court  possessed  before  the  Rule  was 
passed  was  exercised  in  Re  Bolton  and  County  of  Wentworth,  23 
O.L.R.  390,  in  which  case  Middleton,  J.,  made  an  order  against 
the  members  of  the  council  for  the  corporation’s  disobedience  of 
an  order  of  the  Court. 

Demorest  v.  Midland  R.W.  Co.  (1883),  10  P.R.  82,  was  the  case 
of  an  application  for  an  attachment  against  the  president  of  a 
railway  company  for  contempt  for  his  disobedience  of  a writ  of 
mandamus  directed  to  the  company,  requiring  it  to  take  proceed- 
ings to  determine  the  compensation  to  be  paid  for  lands  takep 
for  the  purposes  of  its  railway.  The  application  was  refused,  and, 
stating  his  reasons  for  the  refusal,  Wilson,  C.J.,  said  (p.  85): 
“It  is  not  an  available  proceeding  to  serve,  as  in  this  case,  the 
president  of  the  company,  and  to  claim  an  attachment  against 
him,  unless  it  be  for  default  in  performing  an  act  which  he  can 
himself  and  by  himself  perform.  Here  it  is  plain  it  is  an  act  which 
must  be  done,  in  the  absence  of  evidence  to  the  contrary,  by  the 
majority  of  the  board  of  directors.” 

In  the  case  at  bar,  as  I have  said,  there  is  in  the  material  filed 
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in  support  of  the  motion  nothing  beyond  the  bald  statement  that 
the  appellant  Fleming  is  the  other  appellant’s  manager,  and  there- 
fore nothing  to  shew  what  his  duties  or  powers  are,  or  that  the 
making  of  the  return  which  the  appellant  corporation  was  ordered 
to  make  was  a duty  which,  as  manager,  the  appellant  Fleming  had 
to  perform. 

For  these  reasons,  I would  allow  the  appeal  and  discharge  the 
order  appealed  from,  without  prejudice  to  another  application 
supported  by  other  material,  and  without  prejudice  to  any  appli- 
cation against  the  appellant  corporation  which  the  respondent 
may  be  advised  to  make. 

I would  make  no  order  as  to  the  costs  of  the  appeal  or  of  the 
proceedings  in  the  Court  below.  The  appeal  as  originally  launched 
was  by  the  appellant  corporation  alone,  and  it  was  amended  on 
the  argument  by  consent  so  as  to  make  it  on  behalf  of  the  appellant 
Fleming  also. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 


Lorsch  & Co.  v.  Shamrock  Consolidated  Mines  Limited. 


Company — Shares — Application  for  Transfer  on  Books  — Companies  Act , 
R.S.O.  1914,  eh.  178,  sec.  121 — Issue  of  Shares — Legality  and  Regularity — 
Status  of  Applicants — Holders  of  Certificates — Endorsement  in  Blank — 
Title — Sec.  54  ( 2 ) of  Act. 

Upon  an  application  under  sec.  121  of  the  Ontario  Companies  Act,  R.S.O. 
1914,  ch.  178,  for  an  order  requiring  the  defendant  company  to  register  the 
plaintiffs  as  owners  of  certain  shares  of  the  capital  stock  of  the  company, 
and  .upon  the  trial  of  an  issue  arising  out  of  the  application: — 

Held,  that  the  shares  were  legally  and  regularly  issued. 

(2)  That  the  plaintiffs  were  the  real  owners  of  the  shares  and  entitled  to  a 
transfer  thereof — their  title  appearing  by  a share-certificate  endorsed  with  a 
transfer  and  power  of  attorney,  signed  by  the  person  named  in  the  certificate 
as  the  owner  of  the  shares,  with  a blank  for  the  name  of  the  transferee  and 
attorney,  and  the  certificate  being,  by  sec.  54  (2)  of  the  Act,  primd  facie 
evidence  of  the  shareholder’s  title  to  the  shares  mentioned  in  it. 

Smith  v.  Rogers  (1899),  30  O.R.  256,  and  Castleman  v.  Waghorn  Gwynn  & Co. 
(1908),  41  S.C.R.  88,  followed. 

(3)  That  the  issue  should  be  found  in  favour  of  the  plaintiffs  and  the  defendant 
company  required  to  register  the  plaintiffs  as  owners  of  the  shares. 

Judgment  of  Lennox,  J.,  reversed. 


Issue  arising  out  of  an  application  by  the  plaintiffs  to  compel 
the  defendant  company  to  register  the  plaintiffs  as  holders  of 
shares  of  the  defendant  company. 
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The  issue  was  tried  by  Lennox,  J.,  without  a jury,  at  Toronto. 

William  Laidlaw,  K.C.,  for  the  plaintiffs. 

Peter  White,  K.C.,  for  the  defendant  company. 

January  27.  Lennox,  J.: — The  issue  I have  to  determine  is, 
whether  the  plaintiffs  are  entitled  to  the  transfer  on  the  books  of 
the  defendant  company  of  1,500  fully  paid-up  shares  of  its  capital 
stock. 

It  is  quite  impossible,  I think,  to  direct  that  the  defendant 
company  register  the  share-certificates  in  question  in  the  name  of 
the  plaintiffs  as  owners.  The  plaintiffs  are  not  the  owners.  They 
did  not  agree  to  buy  and  never  thought  of  buying  the  shares  in 
question.  They  were  instructed,  as  agents  or  brokers,  to  sell 
shares,  and  made  arrangements  for  a sale.  Their  client  could  not 
hand  over  the  shares  intended.  If  this  default  subjected  the 
plaintiffs  to  the  dire  pains  and  penalties  on  the  Stock  Exchange, 
pretentiously  hinted  at  but  not  clearly  shewn,  their  remedy  was 
against  the  man  who  employed  them,  for  breach  of  contract. 
This  remedy  was  not  pursued.  Instead  they  got  other  shares  to 
meet  the  sale,  from  another  source,  or  another  bundle,  I think  per- 
haps the  same  source,  but  it  does  not  matter,  and  the  transaction 
went  through.  That  did  not  make  them  the  owners  of  these  shares 
in  question,  nor  entitle  them  to  registration.  If  their  employer 
furnished  the  substituted  shares,  the  matter,  so  far  as  they  are 
concerned,  is  at  an  end;  if  the  substituted  shares  were  “borrowed,” 
as  they  say,  whatever  that  may  mean,  they  may  still  have  an 
action  for  damages  against  their  employer,  but  I am  not  called 
upon  to  express,  and  do  not  express,  any  opinion  upon  this  point. 
Dealing  with  the  question  from  this  point  of  view,  all  I feel  called 
upon  to  say  is,  that  they  have  no  locus  standi  against  the  defend- 
ant company;  and,  if  any  one  had  a right  to  insist  upon  a transfer 
of  these  shares  upon  the  mining  company’s  books,  it  is  the  em- 
ployer, not  the  agents  of  the  employer. 

This  point,  although  I think  it  sufficient  to  dispose  of  the  plain- 
tiffs’ claim,  does  not  go  to  the  root  of  the  matter  as  it  was  fought 
out.  The  defendant  company  contends  that  these  share-certifi- 
cates were  not  lawfully  issued — that  they  have  no  legal  existence 
as  issued  shares.  I find  that  this  defence  is  fully  established  by 
the  evidence,  documentary  and  verbal.  Mr.  Montgomery,  secre- 
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tary  of  the  company  at  the  time,  and  of  course  likely  to  know  a 
good  deal  about  it,  at  the  beginning  of  his  evidence  was  clearly 
of  a contrary  opinion;  but,  when  the  minutes  of  the  company's 
proceedings  and  his  own  letters  were  read  to  him,  he  saw  the  matter 
in  an  entirely  new  light,  and  very  properly  and  candidly  admitted 
his  error. 

The  company  also  set  up  and  has  proved  that,  before  this 
transaction  of  the  plaintiffs  took  place,  Mr.  Lorsch  was  expressly 
and  definitely  notified  of  the  irregularity  and  illegality  of  what 
purported  to  be  an  issue  of  the  Gooderham  shares;  and,  upon  con- 
dition of  being  allowed  to  qarry  out  the  transactions  then  pending, 
undertook  and  agreed  that  he  would  not  handle  or  attempt  to  sell 
any  of  the  residue  of  this  stock.  He  has  acted  in  bad  faith.  He 
does  not  come  into  Court  with  clean  hands;  and,  while  this  would 
not  bar  the  plaintiffs  in  obtaining  their  legal  rights,  if  any  they 
could  shew,  it  bars  the  way  to  the  indulgent  consideration  of  the 
Court,  and  assists  one  in  determining  the  proper  adjudication  as 
to  costs. 

There  will  be  judgment  dismissing  the  plaintiffs’  application 
with  costs,  including  the  costs  of  the  motion  before  the  Chancellor, 
if  these  have  not  been  disposed  of. 
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The  plaintiffs  appealed  from  the  judgment  of  Lennox,  J. 

March  5 and  6.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

W.  Laidlaw,  K.C.,  for  the  appellants,  stated  the  facts,  and 
argued- that  the  shares  in  question  had  been  legally  issued,  and 
that  the  appellants  were  entitled  to  have  the  shares  registered  in 
their  name  as  owners  upon  the  books  of  the  defendant  company. 

Peter  White,  K.C.,  for  the  defendant  company,  respondent, 
argued  that  the  plaintiffs  had  no  locus  standi,  that  they  were  merely 
agents,  and  had  agreed  not  to  deal  in  these  particular  shares. 
They  had  notice  of  the  infirmity  of  their  title,  and  no  transfer  had 
ever  been  directed  in  such  a case  as  this.  He  cited  Smith  v.  Rogers 
(1899),  30  O.R.  256;  Ruben  v.  Great  Fingall  Consolidated,  [1906] 
A.C.  439;  Fuller  v.  Glyn  Mills  Currie  & Co.,  [1914]  2 K.B.  168. 

Laidlaw,  in  reply,  argued  that  the  sale  was  not  of  any  partic- 
ular ear-marked  shares,  but  of  so  many  shares  of  the  capital  stock. 
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He  cited  London  Founders  Association  v.  Clarke  (1888),  20  Q.B.D. 
576;  Hooper  v.  Herts,  [1906]  1 Ch.  549;  In  re  Discoverers  Finance 
Corporation  Limited,  Lindlar’s  Case,  [1910]  1 Ch.  312;  In  re  Ottos 
Kopje  Diamond  Mines  Limited,  [1893]  1 Ch.  618.  The  appellants  ask 
for  an  order  similar  to  that  which  was  made  in  Re  Belleville  Driving 
and  Athletic  Association  (1914),  31  O.L.R.  79. 

April  3.  The  judgment  of  the  Court  was  read  by  Hodgins, 
J.A. : — Appeal  from  the  judgment  of  Lennox,  J.,  by  the  applicants, 
Lorsch  & Company,  who  had  moved  for  an  order  under  the  Com- 
panies Act,  R.S.O.  1914,  ch.  178,  sec.  121,  requiring  the  respondent 
company  to  register  1,500  shares  in  their  name. 

The  appellants  produce  numbered  certificates  duly  and  proper- 
ly issued  by  the  transfer  agents  on  the  respondent  company’s  orders, 
based  upon  resolutions  regularly  passed  and  ratified.  It  is  proved 
beyond  question  that  the  shares  represented  by  these  certificates 
were  paid  for  to  the  respondent  company  on  the  9th  May,  1916, 
at  the  issue-price,  and  that  it  still  has  the  money  therefor.  In  the 
stock-register  of  the  company,  the  original  block  of  10,000  shares 
is  entered  under  the  name  of  Gooderham,  and  there  are  also  enter- 
ed therein  transfers  amounting  to  6,800  shares,  leaving  3,200  in 
Gooderham’s  name.  These  transactions  extend  from  the  1st 
December,  1915,  to  October,  1916.  Notwithstanding  this,  the 
respondent  contends  that  there  was  “some  irregularity”  in  the 
issue  of  these  certificates,  and  that,  in  consequence,  it  is  not  bound 
to  allow  the  appellants  to  be  recorded  in  its  books  as  owners  of 
the  shares  in  question.  ,The  learned  trial  Judge  has  given  effect 
to  the  respondent’s  contentions,  holding  that  the  appellants  are 
not  the  owners  of  the  shares;  that  they  were  illegally  issued;  and 
that  the  appellants,  having  notice  of  this,  do  not  come  before  the 
Court  with  clean  hands. 

Dealing  with  the  status  of  the  shares,  it  would  appear  that  there 
were  on  the  1st  December,  1915,  two  options  outstanding  for 
blocks  of  shares,  one  to  Eastwood  & Co.  at  11  cents  per  share,  and 
the  other  to  Bilsky  at  10  cents  a share.  A market  was  to  be  made 
for  the  shares,  but  the  respondent  company  would  not  lend  shares 
for  that  purpose.  The  result  was  that  Bilsky  arranged  with  the 
respondent  company’s  secretary  that,  if  10,000  shares  were  issued 
to  Eastwood,  he  would  guarantee  payment  at  10  cents.  The 
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10,000  shares,  in  which  those  in  question  were  included,  were  then 
issued,  and  the  transfer  agents  directed  to  countersign  certificates 
for  them,  for  Eastwood’s  benefit,  made  out  in  Gooderham’s  name. 

Confusion  occurred  at  this  point  as  to  the  identical  option 
under  which  they  were  issued;  the  secretary  writing  on  the  29th 
November,  1915,  to  the  transfer  agents  that  they  were  issued  under 
Eastwood’s  option,  but  understanding  and  intending  to  say  that 
they  were  under  Bilsky’s,  his  price  being  10  cents.  Eastwood  sold 
4,900  of  the  shares;  and,  as  he  was  not  making  progress,  he,  on  the 
9th  May,  1916,  agreed  to  hand  the  balance  over  to  Bilsky  if  he 
would  get  him  a release  from  the  company.  Eastwood  accounted 
to  Bilsky  for  4,900  shares,  charging  against  it  his  expenses,  and 
handed  over  the  certificates  for  5,100  shares.  Bilsky  then  paid 
the  company  $1,000,  i.e.,  for  the  whole  10,000  shares,  and  got 
Eastwood  a receipt  from  the  company,  reading  as  follows:  “May 
9th,  1916.  Messrs  J.  T.  Eastwood  & Company.  Dear  Sirs:  Re 
Shamrock  Consolidated  Mines  Limited.  I beg  to  acknowledge 
the  receipt  of  payment  in  full  for  10,000  shares  of  the  stock  of  the 
above-named  company,  and  you  are  hereby  released  and  discharg- 
ed from  all  claims  in  respect  to  same  or  otherwise  whatsoever  by 
the  said  company.  Yours  truly,  Shamrock  Consolidated  Mines 
Limited,  per  Joseph  T.  Montgomery,  secretary.” 

Montgomery,  the  respondent  company’s  secretary,  then  made 
the  following  note  in  the  minutes  of  the  29th  November,  1915, 
which  had  referred  to  the  10,000  shares  as  being  under  Eastwood’s 
option:  “ These  shares  were  delivered  to  Mr.  Eastwood  out  of 
the  Bilsky  option,  and  paid  for  by  cheque  from  A.  M.  Bilsky. 
J.T.M.” 

Montgomery  states  that  in  the  initial  discussion  he  told  East- 
wood  he  might  get  the  shares  from  Bilsky,  and  that  Bilsky  agreed 
to  give  the  10,000  shares  out  of  his  option.  Eastwood  said  that 
Bilsky  promised  to  get  the  shares  at  10  cents;  and,  while  Bilsky 
thought  the  shares  were  coming  out  of  Eastwood’s  option,  he 
admits  that  he  guaranteed  both  Eastwood  and  the  company  on 
the  price  of  10  cents,  thinking  Eastwood’s  option  was  at  that 
figure.  Bilsky  has  paid  for  the  shares,  and  is  not  objecting  to 
them  being  charged  to  him  on  his  option,  as  was  done.  Mont- 
gomery says  it  was  necessary  to  have  these  shares  cleared  up  be- 
fore the  transfer  of  control  to  Anderson,  now  secretary  of  the 
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company,  and  that  he  so  stated  to  Bilsky,  who  came  in  and  settled 
for  them  on  the  9th  May,  1916. 

It  is  clear  that,  whatever  confusion  there  was  in  the  minds  of 
the  parties  as  to  whose  option  these  shares  were  to  be  charged  to, 
there  is  no  doubt  that  the  shares  were  to  be  and  were  issued  at 
10  cents  and  paid  for  at  that  figure,  and  that  Eastwood  was  duly 
released.  If  the  extra  one  cent  a share  is  due  by  anybody  as  part 
of  the  purchase-money  for  these  shares,  it  can  only  arise  as  a claim 
out  of  and  based  upon  the  completion  of  the  transaction. 

The  shares  in  any  event  were  paid-up,  and  there  is  no  irregu- 
larity or  illegality  that  I can  see  affecting  their  issue.  By-law 
No.  30,  dated  the  28th  September,  1915,  duly  passed  and  con- 
firmed, allows  the  issue  of  10,000  shares  at  10  cents  per  share,  so 
that  this  block  of  10,000  shares  was  well  authorised.  In  the  notice 
to  Eastw^ood  as  president  of  the  Standard  Stock  Exchange,  dated 
the  10th  July,  1916,  no  reasons  are  given,  while  the  respondent 
company’s  solicitors,  on  the  27th  June,  1916,  in  writing  J.T.  East- 
wood  & Co.  as  brokers  only,  treat  the  question  as  one  of  uncer- 
tainty as  to  which  option  the  shares  were  to  be  ascribed  to,  and 
mention  that  notice  has  been  given  to  the  transfer  agents  “not  to 
transfer  this  stock  until  the  uncertainty  is  cleared  up.”  As  there 
were,  in  the  company’s  stock-ledger,  in  reference  to  this  very 
10,000  shares,  no  less  than  seven  entries  of  sales  or  dealings  with 
this  stock,  affecting  3,500  shares,  all  or  most  of  which  were  approv- 
ed by  Anderson,  who  was  then  secretary,  as  it  appears  from  his 
evidence,  it  suggests  that  the  real  reason  is  not  the  uncertainty,  but 
the  fact,  alleged,  that  Bilsky  took  a cheque  on  the  13th  May,  1916, 
for  $971.15,  to  which  the  company  now  think  he  was  not  entitled, 
or  that  Anderson,  who  took  control  some  time  in  the  summer  of 
1916,  is  trying  to  find  some  reason  for  reducing  the  amount  of  out- 
standing stock.  Of  course,  if  the  shares  were  properly  issued,  the 
notice  said  to  have  been  given  to  the  appellants  is  of  no  importance. 

It  may  be  noted  that  Montgomery  emphatically  denies  that  he 
told  Anderson  in  May,  1916,  that  these  shares  would  come  back, 
or  so  many  of  them  as  were  unsold,  and  says  that  in  the  negotia- 
tions he  said  they  were  actually  issued,  and  that  he  went  with 
him  to  the  transfer  agents  to  verify  this:  This  gives  point  to  the 
observation  that,  having  made  investigation,  Anderson  did  nothing 
till  the  end  of  June,  1916,  and  allowed  1,100  shares  to  be  trans- 
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ferred  before  notifying  the  Stock  Exchange,  which  did  not  even 
post  his  notice. 

The  judgment  in  appeal,  however,  rests  also  upon  the  ground 
that  the  appellants  had  no  locus  standi,  that  they  were  not  the 
owners  of  the  shares,  and  that  only  the  real  owner  could  be  reg- 
istered. The  issue  to  be  tried  is  as  follows : “ The  plaintiffs  affirm 
and  the  defendant  denies  that  the  plaintiffs  are  entitled  to  the 
transfer  on  the  books  of  the  company  of  the  said  fully  paid-up 
shares  of  $100  each  in  the  capital  stock  of  the  company  listed  in 
the  share-certificates  issued  under  the  corporate  seal  of  the  com- 
pany and  the  names  of  the  officers,  namely”  [setting  out  the 
certificates  by  number  and  the  number  of  shares  covered  by  each.] 

The  judgment  declares  that  the  appellants  are  not  entitled  to 
the  transfer  of  these  shares  from  the  name  of  Gooderham  to  the 
name  of  the  appellants. 

The  evidence  discloses  that  Bilsky,  having  asked  the  appellants, 
as  brokers,  to  sell  Shamrock  stock,  they  did  in  September,  1916, 
sell  for  him  1,500  shares.  These  of  course  were  unidentified.  The 
appellants  were  paid  for  them,  and  then  paid  Bilsky,  who  handed 
them  the  certificates  in  question,  endorsed  by  Gooderham  in 
blank.  The  appellants  entered  their  name  on  them  as  transferees, 
and  then  applied  for  registration.  This  was  refused,  and  the 
appellants  borrowed  stock,  made  delivery  to  the  purchaser,  and 
say  they  are  the  holders  of  the  certificates  and  desire  registration. 
No  one  disputes  their  title  save  the  respondent  company.  Bilsky 
took  care  to  get  paid  before  he  handed  these  certificates  over,  so 
that  the  appellants’  title  cannot  be  questioned  by  him. 

The  right  of  a holder  of  a share-certificate  under  our  statute 
has  been  considered  in  several  cases.  Under  the  Companies  Act, 
R.S.O.  1914,  ch.  178,  sec.  54,  every  shareholder  is  entitled  to  such 
a certificate,  which  is  made,  by  sub-sec.  2,  prima  fhcie  evidence  of 
his  title  to  the  shares  mentioned  in  it. 
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In  Smith  v.  Rogers,  30  O.R.  256,  Meredith,  C.J.,  now  C.J.O., 
thus  states  the  usage  in  Ontario  (pp.  259,  260) : “The  proper  con- 
clusion upon  the  evidence  is,  I think,  that  according  to  the  usage 
of  the  Stock  Exchanges  in  Ontario  and  Quebec  and  the  course  of 
dealing  in  or  with  shares  such  as  those  in  question  in  this  case,  a 
share-certificate  endorsed  with  a transfer  and  power  of  attorney, 
signed  by  the  person  named  in  the  certificate  as  the  owner  of  the 
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shares,  having  a blank  left  for  the  name  of  the  transferee  and 
attorney,  passes  from  hand  to  hand  and  is  recognised  and  treated 
as  entitling  the  holder  of  the  certificate,  so  endorsed,  to  deal  with 
the  shares  as  owner  of  them  and  to  pass  the  property  in  them  by 
delivery  of  the  certificate,  so  endorsed,  or  to  fill  in  the  blanks  with 
his  own  name  and  to  cause  the  shares  to  be  so  registered  on  the 
books  of  the  company.” 

In  Castleman  v.  Waghorn  Gwynn  & Co.  (1908),  41  S.C.R.  88, 
Duff,  J.,  after  discussing  the  duty  of  the  vendee  of  shares,  sets  out 
the  position  of  a transferee  of  a share-certificate  as  follows  (pp.  97, 
98) : “ Where  the  sale  is  not  executory  but  made  by  the  delivery 
(in  exchange  for  cash)  of  a share-certificate  with  a transfer  pur- 
porting to  be  executed  in  blank  by  the  holder  named  in  the  certifi- 
cate (who  is  not  the  vendor)  the  obligation  of  the  vendor  cannot 
be  stated  in  precisely  the  same  terms.  In  such  a case  the  vendor 
must,  I think,  be  taken  to  affirm  that  the  jus  disponendi  of  the 
shares  represented  by  the  certificate  is  vested  in  him.  He  does 
not  represent  that  he  is  the  legal  owner  of  the  shares;  for  the  legal 
ownership  of  shares  in  a company  governed  by  articles  such  as 
we  have  to  consider  in  this  case  is  vested  in  the  person  registered 
as  the  owner.  But  the  delivery  of  a share-certificate  accompanied 
by  a transfer  executed  in  blank  by  the  registered  holder,  may  pass 
to  the  person  receiving  such  documents  ‘a  title  legal  and  equitable 
which  will  enable  the  holder  to  vest  himself  with  the  shares’  ( Col- 
onial Bank  v.  Cady  (1890),  15  App.  Cas.  267,  at  p.  277),  subject 
only  to  any  right  the  company  may  have  to  object  to  register  such 
person  as  a shareholder;  and  when  a vendor  of  shares  offers  such 
documents  for  cash  he  must,  I think,  be  taken  by  offering  them  to 
affirm  that  such  a title  (subject  to  the  restriction  mentioned)  is 
vested  in  him  by  virtue  of  the  certificate  and  the  transfer  he  thus 
offers.” 

There  is  here  no  question  raised  as  to  the  usage  being  that 
described  in  Smith  v.  Rogers.  As  the  statute  makes  the  certificate 
primd  facie  evidence,  that  provision  dispenses  with  the  necessity 
of  further  pursuing  the  point. 

The  respondent  company  has  no  right  to  refuse  the  transfer 
under  the  circumstances  here:  Re  Dominion  Oil  Co.  (1903),  2 
O.W.R.  826,  a case  somewhat  similar  to  this;  In  re  Panton  and 
Cramp  Steel  Co.  Limited  (1904),  9 O.L.R.  3;  Re  Good  and  Jacob  Y. 
Shantz  Son  & Co.  Limited  (1910),  21  O.L.R.  153. 
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No  by-laws  of  the  company  affecting  the  matter  are  alleged 
or  proved,  even  if  that  was  important.  See  In  re'  McKain  and 
Canadian  Birkbeck  Co.  (1904),  7 O.L.R.  241. 

I think  the  appeal  should  be  allowed,  and  the  issue  found  in 
favour  of  the  appellants,  and  that  an  order  should  issue,  under 
sec.  121  of  the  Companies  Act,  requiring  the  company  forthwith 
to  register  the  appellants  as  the  owners  of  the  shares  in  the  books 
of  the  company. 

The  respondent  company  will  pay  the  costs  of  the  application 
and  of  the  appeal. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 


Smith  v.  Campbellford  Board  of  Education. 

Schools — Engagement  of  High  School  Principal — Contract — Provision  for 
Termination  on  Notice — Resolution  of  Board  of  Education  to  Give  Notice 
to  Determine — “ Month’s  Notice  to  Resign” — Sufficiency — Notice  Given 
pursuant  to  Resolution — Powers  of  Executive  Officers — Absence  of  Direct 
Authority — Absence  of  Corporate  Seal. 

The  defendant  board  engaged  the  plaintiff  as  principal  of  a high  school  under 
the  board’s  jurisdiction,  for  one  year,  subject  to  the  right  of  either  party  to 
terminate  the  engagement  “by  giving  notice  in  writing  to  the  other  of  them 
at  least  one  calendar  month  previously  . . — 

Held,  that  the  determination  of  the  board  to  give  notice  to  terminate  the 
engagement  might  properly  be  evidenced  by  a resolution. 

Vernon  v.  Corporation  of  Smith’s  Falls  (1891),  21  O.R.  331,  and  Village  of 
London  West  v.  Bartram  (1895),  26  O.R.  161,  approved  and  applied. 

No  particular  form  of  words  is  necessary  to  effect  a removal — a demand  for 
resignation  may  be  the  equivalent  of  a removal;  and  the  resolution  of  the 
board,  that  the  plaintiff  “be  given  a month’s  notice  to  resign,”  was  held 
sufficient. 

Exactness  in  the  language  employed  by  municipal  councillors  and  members 
of  school  boards  is  not  required;  the  language  should  be  given  a liberal  and 
reasonable  construction  so  as  to  ascertain  and  give  effect  to  the  intention. 

Stephenson  v.  London  Joint  Stock  Bank  (1903),  20  Times  L.R.  8,  followed. 

Westberg  v.  City  of  Kansas  (1877),  64  Missouri  493,501,  approved. 

It  having  been  resolved  to  terminate  the  plaintiff’s  employment  by  notice, 
it  was  within  the  power  of  the  executive  officers  of  the  board,  without  special 
authorisation,  to  act  upon  the  resolution  and  give  the  requisite  notice ; and 
it  was  not  necessary  that  the  notice  should  be  under  the  corporate  seal  of 
the  board. 

R,oe  ex  d.  Dean  and  Chapter  of  Rochester  v.  Pierce  (1809),  2 Camp.  96,  and 
Doe  d.  Co.  of  Proprietors  of  the  Birmingham  Canal  Navigations  v.  Bold  (1847), 
11  Q.B.  127,  followed. 

Appeal  by  the  plaintiff  from  a judgment  of  the  Eleventh 
Division  Court  of  the  United  Counties  of  Northumberland  and 
Durham  dismissing  an  action  for  the  recovery  of  a balance  of  the 
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plaintiff’s  salary  as  principal  of  a high  school  under  the  jurisdiction 
of  the  defendant  board. 

The  plaintiff  was  engaged  for  one  year,  at  $1,800  per  year;  the 
year  beginning  on  the  1st  November,  1915,  and  ending  on  the  31st 
October,  1916;  subject,  as  the  written  agreement  between  the 
plaintiff  and  the  defendant  board  provided,  to  the  right  of  either 
party  to  terminate  the  engagement  by  a month’s  notice. 

The  question  arising  was,  whether  the  plaintiff’s  engagement 
had  been  terminated  by  a notice  given  in  July,  1916. 


March  6 and  7.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

W.  C.  Mikel,  K.C.,  for  the  appellant,  argued  that  the  resolu- 
tion of  the  Board,  passed  on  the  27th  July,  1916,  did  not  terminate 
the  plaintiff’s  engagement.  It  was  merely  an  invitation  to  resign. 
It  was,  moreover,  invalid  for  the  purpose,  as  it  was  not  under  the 
corporate  seal  of  the  board.  He  referred  to  Smith’s  Master  and 
Servant,  6th  ed.,  p.  16;  Marshall  v.  School  Trustees  of  Kitley  (1885), 
4 U.C.C.P.  373,  386.  [Meredith,  C.J.O.: — We  have  marched 
miles  since  then.]  Not  in  matters  of  this  kind.  The  case  is  differ- 
ent from  cases  in  which  an  architect’s  fees  for  his  plans  have  been 
allowed,  where  the  work  charged  for  has  been  actually  done.  A 
teacher’s  right  to  his  salary  should  be  safeguarded  as  far  as  pos- 
sible: Greenlees  v.  Picton  School  Board  (1901),  2 O.L.R.  387. 

Grayson  Smith,  for  the  defendant  board,  respondent,  argued 
that  the  resolution  was  equivalent  to  a dismissal,  and  required 
neither  a particular  form  of  words,  nor  the  formality  of  a seal: 
Am.  & Eng.  Encyc.  of  Law,  2nd  ed.,  vol.  23,  pp.  432,  433;  Stephen- 
son v.  London  Joint  Stock  Bank  (1903),  20  Times  L.R.  8;  Jones  v. 
Graham  and  Morton  Transportation  Co.  (1883),  51  Mich.  539; 
Ryan  v.  Mayor,  &c.,  of  New  York  (1897),  154  N.Y.  328.  [Mere- 
dith, C.J.O.,  referred  to  Roe  ex.  d.  Dean  and  Chapter  of  Rochester 
v.  Pierce  (1809),  2 Camp.  96.] 

Mikel,  in  reply,  referred  to  McPherson  v.  Trustees  S.S.  No.  7 
Ushorne  (1901),  1 O.L.R.  261.  The  words  used  in  the  English  and 
American  cases  cited  on  behalf  of  the  respondent  are  stronger  and 
more  peremptory  than  the  words  used  here.  A valid  dismissal 
should  be  by  by-law  and  under  the  corporate  seal. 


XXXIX.] 


ONTARIO  LAW  REPORTS. 


325 


April  3.  The  judgment  of  the  Court  was  read  by  Meredith, 
C.J.O. : — This  is  an  appeal  by  the  plaintiff  from  a judgment  of  the 
11th  Division  Court  of  the  United  Counties  of  Northumberland 
and  Durham,  pronounced  on  the  23rd  day  of  January,  1917. 

The  appellant  was  the  principal  of  the  high  school  under  the 
jurisdiction  of  the  respondent,  and  his  salary  was  $1,800  per  annum. 
By  the  terms  of  his  employment  at  the  time — the  events  out  of 
which  this  litigation  has  arisen — his  engagement  was  for  one  year, 
beginning  on  the  1st  November,  1915,  and  ending  on  the  31st 
October  following,  subject,  as  the  agreement,  which  was  in  writ- 
ing, provides,  to  the  right  of  either  party  to  terminate  the  engage- 
ment “by  giving  notice  in  writing  to  the  other  of  them  at  least 
one  calendar  month  previously  and  so  as  to  terminate  on  the  last 
day  of  a calendar  month.” 

There  appears  to  have  been  a difference  of  opinion  among  the 
members  of  the  respondent  board  as  to  the  desirability  of  retain- 
ing the  appellant  in  its  employment;  but  at  length,  on  the  27th 
July,  1916,  at  a regular  meeting  of  the  board,  the  following  resolu- 
tion was  passed,  “that  Principal  Smith  be  given  a month’s  notice 
to  resign.”  And  at  the  same  meeting  the  following  resolution  was 
passed,  “that  the  internal  committee  advertise  in  the  Mail  and 
Empire  and  Globe  for  a principal.” 

Following  upon  these  resolutions,  on  the  next  day,  the  follow- 
ing telegram  was  sent  to  the  appellant : “A  resolution  was  passed  at 
the  regular  meeting  of  Board  of  Education  July  twenty-seventh 
giving  you  one  month’s  notice  that  your  contract  with  the  board 
is  cancelled.  Secretary  Campbellford  School  Board.” 

On  the  following  day  a notice  in  these  words  was  sent  to  the 
appellant:  “Campbellford,  Ontario,  July  29th,  T6.  Mr.  T.  C. 
Smith,  Guelph,  Ont.  Dear  Mr.  Smith:  According  to  resolution 
of  board  at  the  regular  June  meeting  you  are  hereby  given  a 
month’s  notice  that  your  contract  with  Campbellford  School  Board 
is  cancelled.  Geo.  O’Sullivan,  Chairman.” 

The  reference  in  this  communication  to  the  meeting  as  the  June 
meeting  was  evidently  a mistake,  and  what  was  intended  to  be 
referred  to  was  the  meeting  of  the  27th  July. 

On  the  28th  July,  the  appellant  replied  by  telegram  to  the  tele- 
gram sent  to  him  on  that  day,  and  his  reply  is  as  follows : “ Guelph, 
July  28,  1916.  F.  E.  Gaudrie:  Letter”  (sic,  but  probably  should 
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be  “ matter  ”)  “ settled  at  June  meeting.  I shall  hold  board  respons- 
ible for  next  year’s  salary.  T.  C.  Smith.” 

The  reference  to  the  matter  as  having  been  settled  at  the  June 
meeting  is,  no  doubt,  to  the  fact  that  at  that  meeting  a motion  ask- 
ing the  appellant  to  resign  was  defeated. 

The  telegram  to  the  appellant  of  the  28th  July  was  sent  by  the 
chairman  of  the  board,  by  direction  of  the  board,  and  the  appel- 
lant’s telegram  was  received  by  the  chairman  during  the  absence 
of  the  secretary,  to  whom  it  was  addressed. 

It  was  contended  by  counsel  for  the  appellant:  (1)  that  the 
resolution  of  the  27th  July  was  not  in  terms  or  in  effect  a resolution 
to  give  the  appellant  the  notice  which  by  the  terms  of  the  contract 
is  necessary  to  terminate  it;  (2)  that,  if  it  was,  it  was  of  no  effect, 
because  it  was  not  authenticated  by  the  corporate  seal  of  the  board; 
(3)  that  the  resolution  is  but  a declaration  of  the  intention  of  the 
board  to  give  the  notice,  and  did  not  confer  authority  on  the  chair- 
man or  the  secretary  to  give  it. 

It  was  strenuously  argued  that,  if  any  notice  was  authorised 
to  be  given,  or  if  the  chairman  or  the  Secretary  might  properly  act 
upon  the  resolution  by  giving  the  notice,  a notice  to  resign  is  a 
very  different  thing  from  a notice  to  terminate  the  contract  between 
the  parties. 

“No  particular  form  of  words  is  necessary  to  effect  a removal. 
The  word  ‘suspend’  may  be  taken  to  mean  ‘remove’  where  it 
appears  that  the  parties  understood  it  in  that  sense,  and  a demand 
for  one’s  resignation  may  be  the  equivalent  of  a removal:”  Am.  & 
Eng.  Encyc.  of  Law,  2nd  ed.,  vol.  23,  pp.  432,  433.  The  cases 
which  are  referred  to  in  support  of  this  statement  of  the  law  are 
American,  and  they  fully  support  it.  The  good  sense  of  these 
decisions  commends  it  to  my  judgment,  and  I accept  it  as  a correct 
statement  of  the  law.  It  follows  that,  if  a demand  of  a resignation 
may  be  the  equivalent  of  a removal,  a notice  to  resign  may  be  the 
equivalent  of  a notice  to  terminate  an  employment,  and  should 
be  so  treated  if  it  was  understood  in  that  sense  by  the  parties. 
That  it  was  so  intended  and  understood  by  the  respondent  is  mani- 
fest, and  that  the  appellant  so  treated  it  is  shewn  by  his  telegram 
of  the  28th  July,  in  which  he  took  the  position  that  the  respondent 
could  not  cancel  the  agreement  because  of  the  action  of  the  June 
meeting. 
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The  case  of  Stephenson  v.  London  Joint  Stock  Bank , 20  Times 
L.R.  8,  affirming  the  decision  of  Wright,  J.,  reported  (1902)  19 
Times  L.R.  138,  supports  this  view.  The  question  there  was  as  to  the 
right  of  a bank-clerk  to  a retiring  allowance,  to  which  by  the  rules 
and  regulations  of  the  bank  an  officer  retiring  with  the  consent  of 
the  directors  was  entitled.  In  consequence  of  something  that  had 
happened,  a letter  was  written  by  the  secretary  of  the  bank  to  the 
plaintiff  in  which  he  was  required  to  resign  his  appointment  in  the 
bank,  and  which  was  followed  by  a letter  from  him  to  the  secre- 
tary resigning  his  appointment.  It  was  argued  for  the  plaintiff 
that  the  effect  of  this  was  not  that  he  had  been  dismissed  from 
his  employment,  but  that  he  had  resigned  with  the  consent  of  the 
directors.  Delivering  the  judgment  of  the  Court  of  Appeal  the 
Lord  Chancellor  said  that:  “They  had  to  look  at  the  whole  of  the 
facts,  and,  doing  so,  there  could  be  no  doubt  but  that  the  plaintiff 
was  dismissed.  The  use  of  polite  instead  of  peremptory  language 
did  not  alter  the  fact.” 

It  has  been  held  by  Divisional  Courts  of  the  High  Court  of 
Justice  in  Vernon  v.  Corporation  of  Smith’s  Falls  (1891),  21  O.R. 
331,  and  in  Village  of  London  West  v.  Bartram  (1895),  26  O.R. 
161,  that  the  removal  of  an  officer  of  the  corporation  need  not  be 
by  by-law,  and  that  a resolution  of  the  council  is  sufficient  for  that 
purpose. 

If  an  officer  may  be  removed  by  resolution,  I see  no  reason  for 
holding  that  the  determination  of  the  council  to  give  notice  to 
determine  an  employment,  which  is  but  a step  towards  remov- 
ing the  employee,  may  not  properly  be  evidenced  by  a resolution. 

It  having  been  resolved  to  terminate  the  appellant’s  employ- 
ment by  notice,  it  was,  in  my  opinion,  within  the  power,  and  indeed 
the  duty,  of  the  executive  officers  of  the  board  to  act  upon  the  res- 
olution and  to  give  the  requisite  notice.  The  first  notice  that  was 
given  was  sent  by  the  chairman  of  the  board  in  the  name  of  the 
secretary,  and  the  notice  by  letter,  which  followed  it,  was  sent  by 
the  chairman  of  the  board,  who  acted  after  consultation  with  the 
chairman  of  the  internal  committee,  to  which  was  entrusted  the 
hiring  etc.  ( sic  in  the  notes  of  evidence)  of  teachers. 

If  it  is  not  necessary  that  the  removal  of  an  officer  of  a corpor- 
ation "be  by  by-law,  but  a resolution  is  sufficient,  it,  in  my  opinion, 
follows  that  it  was  not  necessary  that  the  notice  to  terminate  the 
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contract  in  this  case  should  have  been  under  the  respondent’s 
corporate  seal. 

A verbal  notice  to  quit  given  to  the  tenant  of  a corporation  by 
its_steward  is  sufficient  without  any  evidence  of  his  authority: 
Roe  ex  d.  Dean  and  Chapter  of  Rochester  v.  Pierce,  2 Camp.  96. 

In  Doe  d.  Co.  of  Proprietors  of  the  Birmingham  Canal  Naviga- 
tions v.  Bold  (1847),  11  Q.B.  127,  a notice  to  quit  had  been  given 
by  the  clerk  and  superintendent  of  the  landlord  corporation;  and, 
although  the  objection  was  raised  that  authority  to  the  agent  to 
give  the  notice  was  necessary,  it  was  not  even  suggested  that  it 
was  necessary  that  the  notice  itself  should  be  under  the  corporate 
seal. 


This  case  is  relevant  on  another  branch  of  the  case  at  bar, 
because  it  was  there  held  (p.  129)  that  the  jury  were  at  liberty  “to 
infer  any  possible  valid  authority.” 

For  these  reasons,  I would  affirm  the  judgment  and  dismiss 
the  appeal. 

In  parting  with  this  case,  I desire  to  express  my  full  concur- 
rence in  what  was  said  by  a learned  American  Judge,  referring 
to  the  acts  of  municipal  officers:  “We  are  not  to  expect  the  great- 
est exactness  in  the  language  employed  by  such  officers,  but  to 
give  it  a liberal  and  reasonable  construction,  and  ascertain,  if 
possible,  from  the  language  employed  what  was,  and  then  give 
effect  to,  the  intention:”  Westberg  v.  City  of  Kansas  (1877),  64 
Missouri  493,  501.  And,  in  my  opinion,  the  same  rule  should  be 
applied  to  the  language  used  by  municipal  councillors  and  mem- 
bers of  school  boards.  It  would  be  intolerable  if  in  a Province  such 
as  Ontario,  with  its  hundreds  of  municipal  councils  and  school 
boards,  many  of  them  in  poor  and  sparsely  settled  districts,  and 
the  members  of  which  are  often,  and  necessarily,  unlettered,  exact- 
ness of  language  were  required  in  their  official  documents,  and 
their  evident  intention  must  be  frustrated  by  giving  to  the  langu- 
age used  its  strict  and  technical  meaning. 


Appeal  dismissed  with  costs. 
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Rex  y.  Chappus. 

Criminal  Law — Magistrate's  Conviction — Motion  to  Quash — Adequate  Remedy 
by  Appeal — Right  to  Certiorari  Taken  away — Ontario  Summary  Con- 
victions Act,  sec.  10  ( 1 ),  ( 3 ) — Criminal  Code,  sec.  1122. 

The  decision  of  Sutherland,  J.,  Rex  v.  Chappus  (1917),  38  O.LR.  576,  was 
affirmed. 

Regina  v.  Bolton  (1841),  1 Q.B.  66,  Rex  v.  Morn  Hill  Camp  Commanding 
Officer,  [1917]  1 K.B.  176,  and  Rex  v.  Cantin  (1917),  39  O.L.R.  20,  followed. 

Appeal  by  the  three  defendants  from  the  order  of  Suther- 
land, J.,  in  Chambers,  38  O.L.R.  576. 

March  23.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

M.  K.  Cowan,  K.C.,  for  the  appellants,  argued  that  there  was 
no  evidence  to  shew  that  the  alleged  offence  had  been  committed, 
and  that  on  the  face  of  the  proceedings  there  was  no  jurisdiction 
in  the  magistrates.  [Meredith,  C.J.O.,  referred  to  Regina  v. 
Bolton  (1841),  1 Q.B.  66,  as  to  the  right  of  the  Court  to  look  at 
the  evidence;  Rex  v.  Morn  Hill  Camp  Commanding  Officer,  [1917] 
1 K.B.  176.]  Section  1122  of  the  Criminal  Code  does  not  apply  to 
summary  convictions.  Reference  was  made  to  Ex  p.  Cowan 
(1904),  9 Can.  Crim.  Cas.  454;  Ex  p.  Roy  (1907),  12  Can.  Crim. 
Cas.  533.  The  lands  in  question  were  not  enclosed  lawn  lands, 
and  the  question  of  title  was  raised  on  the  proceedings.  The 
papers  in  the  case  have  been  tampered  with,  and  amendments 
improperly  made:  Rex  v.  Davey  (1913),  5 O.W.N.  464,  25  O.W.R. 
478,  14  D.L.R.  727.  [Meredith,  C.J.O.,  thought  that  the  defend- 
ants’ proper  course  was  to  appeal  to  the  Division  Court.]  Where 
the  magistrate  has  no  jurisdiction,  the  remedy  is  by  certiorari. 
The  three  defendants  were  tried  together  without  their  consent, 
and  convicted  together.  The  proceedings  are  irregular  on  their 
face. 

W.  E.  Raney,  K.C.,  for  the  private  prosecutors,  the  respondents, 
cited  Rex  v.  Carter  (1916),  26  Can.  Crim.  Cas.  51,  and  referred  to 
the  Summary  Convictions  Act,  R.S.O.  1914,  ch.  90,  sec.  10  (3). 
The  question  of  title  to  land  did  not  come  up,  and  the  defendants 
had  voluntarily  abandoned  their  appeal  to  the  Division  Court, 
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though  they  were  acquainted  with  the  proper  practice.  He  re- 
ferred to  Rex  v.  Keenan  (1913),  28  O.L.R.  441,  13  D.L.R.  125. 

Cowan , in  reply,  referred  to  In  re  Conklin  (1871),  31  U.C.R. 
160;  Rex  v.  Cook  (1908),  18  O.L.R.  415. 


April  3.  The  judgment  of  .the  Court  was  delivered  by  Mac- 
laren,  J.A.: — This  is  an  appeal  by  the  defendants  from  a judg- 
ment of  Sutherland,  J.,  of  the  10th  February,  1917,  dismissing  a 
motion  to  quash  a conviction  under  the  Petty  Trespass  Act,  R.S.O. 
1914,  ch.  Ill,  by  two  Justices  of  the  Peace,  whereby  the  three 
defendants  were  condemned  to  pay  a fine  of  one  dollar  each,  and 
costs,  for  trespassing  upon  “the  wholly  enclosed  lawn  land”  of 
the  Bar  Point  Land  Company. 

The  Summary  Convictions  Act,  R.S.O.  1914,  ch.  90,  under 
which  the  prosecution  took  place,  provides  by  sec.  10  that  an  appeal 
may  be  had  to  the  Division  Court  of  the  division  in  which  the 
cause  of  the  information  or  complaint  arose,  from  any  conviction 
under  the  Act,  which  does  not  adjudicate  imprisonment  only. 

Sub-section  3 of  sec.  10  further  provides  that  “no  such  order 
or  conviction  shall  be  removed  into  the  Supreme  Court  by  writ  of 
certiorari  or  otherwise,  except  upon  the  ground  that  the  appeal 
provided  by  any  Act  under  which  the  conviction  takes  place  or 
the  order  is  made  or  by  this  Act  would  not  afford  an  adequate 
remedy.” 

It  is  shewn  that  the  appellants  did  appeal  to  the  Division  Court 
of  the  division  of  the  County  of  Essex  in  which  the  alleged  trespass 
occurred,  and  that  their  appeal  was  dismissed  by  the  Judge  on  the 
ground  that  they  had  not  given  the  security  required  by  the  statute. 

It  was  not  contended  before  us  that  an  appeal  to  the  Division 
Court  would  not  afford  the  appellants  an  adequate  remedy.  Indeed, 
it  would  be  practically  a re-trial  before  a qualified  tribunal,  and  a 
proceeding  eminently  adapted  to  deal  with  any  questions  that 
might  arise  in  such  a case. 

The  appellants  have  also  urged  that  the  judgment  appealed 
from  should  be  set  aside  on  the  ground  that  there  was  no  evidence 
whatever  to  shew  that  the  alleged  offence  had  been  committed 
and  on  the  ground  of  certain  irregularities  in  the  proceedings.  I 
am  of  opinion  that  none  of  these  grounds  are  open  to  them.  Even 
if  there  were  no  right  of  appeal  given,  certiorari  having  been  taken 
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away,  the  proceedings  could  only  be  questioned  if  there  was  want 
or  excess  of  jurisdiction.  The  charge  in  the  information  being  one 
that  came  within  the  scope  of  the  Act,  the  Justices  had  the  right 
to  enter  upon  the  inquiry;  and,  the  conviction  being  good  upon 
its  face,  we  cannot  look  at  the  evidence  or  at  any  affidavits  to 
ascertain  whether  or  not  they  came  to  a proper  conclusion.  It  was 
for  them  to  decide,  and  not  for  us,  even  although  we  might  be'of 
opinion  that  they  were  mistaken. 

The  leading  case  on  this  point  in  England,  Regina  v.  Bolton, 
1 Q.B.  66,  has  recently  been  followed  and  applied  in  the  case 
of  Rex  v.  Morn  Hill  Camp  Commanding  Officer,  [1917]  1 K.B. 
176,  by  the  King’s  Bench  Divisional  Court.  It  is  true  that  this 
was  a case  of  habeas  corpus,  and  not  of  certiorari, but  Lord  Reading, 
C.J.,  held  that  the  same  principle  applied,  and  the  other  Judges 
agreed.  The  same  rule  was  laid  down  by  the  Privy  Council  in 
Colonial  Bank  of  Australasia  v.  Willan  (1874),  L.  R.  5 P.  C.  417. 

The  decisions  of  the  Courts  in  this  Province  and  in  the  other 
Provinces  of  the  Dominion  have  not  been  uniform  or  consistent; 
but  the  weight  of  authority  has  been  in  agreement  with  the  rule 
laid  down  in  the  English  cases. 

Since  the  judgment  now  appealed  from  was  rendered,  viz.,  on 
the  26th  February  last,  there  was  a decision  of  the  Second 
Divisional  Court  in  the  case  of  Rex  v.  Cantin  (1917),  11  O.W.N. 
435,  39  O.L.R.  20,  in  harmony  with  the  doctrine  laid  down  in 
Regina  v.  Bolton,  supra.  This  arose  from  a motion  to  quash  a 
conviction  by  a Police  Magistrate  under  the  Canada  Temperance 
Act.  Section  148  of  that  Act  provides  that  there  shall  be  no 
appeal  from  such  a conviction,  and  no  removal  by  certiorari  or 
otherwise  into  any  of  His  Majesty’s  Courts  of  record.  As  there 
was  an  appeal  taken  in  the  present  case  and  dismissed,  the  rule 
laid  down  in  Rex  v.  Cantin  should  a fortiori  be  applied  in  the 
present  case. 


App.  Div. 
1917 

Rex 

v. 

Chappus. 

Maclaren,  J.A. 


Appeal  dismissed  with  costs. 
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igi7  [APPELLATE  DIVISION.] 

April3-  Re  Township  of  Ashfield  and  County  of  Huron. 


Costs — Proceeding  under  sec.  449  of  Municipal  Act — County  Court  Judge — 
Persona  Designata — Power  to  Award  Costs — Judges’  Orders  Enforcement 
Act , sec.  2 — Power  of  Court  on  Appeal — Discretion — Costs  of  Appeal. 

A County  Court  Judge  acting  as  persona  designata  in  a proceeding  under 
sec.  449  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  has  jurisdiction  to 
award  costs:  sec.  2 of  the  Judges’  Orders  Enforcement  Act,  R.S.O.  1914, 
ch.  79;  and  the  Court,  on  appeal  from  the  Judge’s  order,  has  jurisdiction  to 
pronounce  the  order  which  he  should  have  pronounced,  as  well  as  to  deal 
with  the  costs  of  appeal. 

But  in  this  case  the  Court,  in  its  discretion,  varying  the  order  originally  pro- 
nounced by  it  (38  O.L.R.  538),  directed  that  neither  party  should  pay  or 
receive  costs  in  respect  of  the  proceedings  before  the  County  Court  Judge 
or  of  the  appeal. 


Motion  by  the  township  corporation  to  vary  as  to  costs  the 
terms  of  the  order  of  this  Court  of  the  7th  February,  1917,  38 
O.L.R.  538. 


March  23.  The  motion  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

W.  Proudfoot,  K.C.,  for  the  township  corporation,  argued  that 
the  Court  had  no  jurisdiction  to  award  costs  in  the  matter,  and, 
even  if  it  had,  costs  should  not  be  awarded  in  such  a case  as  this, 
where  there  was  conflict  of  judicial  opinion.  County  Court  Judges 
had  not  been  in  the  habit  of  awarding  costs  in  applications  of  this 
kind.  He  referred  to  Re  Township  of  Maidstone  and  County  of 
Essex  (1908),  12  O.W.R.  1190. 

W.  Lawr,  for  the  county  corporation,  argued  that  this  Court 
had  only  to  deal  with  the  alleged  conflict  of  authority,  and  referred 
to  Re  Township  of  Malahide  and  County  of  Elgin  (1917),  38  O.L.R. 
600. 

April  3.  The  judgment  of  the  Court  was  read  by  Meredith, 
C.J.O.: — This  is  a motion  on  the  part  of  the  township  corporation 
to  vary  the  terms  as  to  costs  of  the  order  of  this  Court  made  on 
the  appeal  of  the  county  corporation  from  an  order  of  the  Judge 
of  the  County  Court  of  the  County  of  Huron,  declaring  the  bridge 
in  question  to  be  a county  bridge. 

Mr.  Proudfoot  contended  that  neither  the  Judge  of  the  County 
Court  nor  this  Court  had  jurisdiction  to  award  costs  in  a proceed- 
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ing  under  sec.  449  of  the  Municipal  Act;  and  that,  if  there  was 
jurisdiction,  the  case  was  one  in  which,  in  view  of  the  decided  cases 
which,  he  argued,  supported  the  view  taken  by  the  Judge  of  the 
County  Court,  one  at  least  of  them  having  been,  as  he  contended, 
overruled  by  the  judgment  pronounced  by  this  Court  in  the 
present  Gase,  the  discretion  of  the  Court  should  have  been  exer- 
cised by  giving  no  costs  to  either  party. 

We  have  no  doubt  that  the  first  of  these  contentions  is  not 
well-founded. 

The  County  Court  Judge  was  acting  as  'persona  designata;  and, 
where  he  so  acts,  sec.  2 of  the  Judges’  Orders  Enforcement  Act, 
R.S.0. 1914,  ch.  79*,  gives  him  jurisdiction  to  award  costs;  and  it 
is  not  open  to  question  that  this  Court  had  jurisdiction  to  pro- 
nounce the  order  which  the  Judge  below  should  have  pronounced, 
as  well  as  to  deal  with  the  costs  of  the  appeal. 

We  think,  however,  that  the  application  should  be  granted. 
The  question  of  costs  was  not  argued;  and,  upon  further  consid- 
eration, and  in  view  of  what  has  probably  been  the  practice  of 
County  Court  Judges  in  dealing  with,  applications  under  sec.  449, 
which  is  said  to  be  not  to  award  costs  to  either  party,  we  think  it 
not  unreasonable  that  neither  party  should  pay  or  receive  costs 
in  respect  of  the  proceedings  before  the  County  Court  Judge  or 
in  respect  of  the  appeal  to  this  Court. 

There  will  be  no  costs  of  the  application  to  either  party. 

*2.  Where  jurisdiction  is  given  to  a Judge  as  persona  designata , and  no 
other  mode  of  exercising  it  is  prescribed,  he  shall  have  jurisdiction  as  a Judge 
of  the  Court  to  which  he  belongs  and  the  same  jurisdiction  for  enforcing  his 
orders,  as  to  proceedings  generally,  as  to  costs  and  otherwise,  as  in  matters 
under  his  ordinary  jurisdiction  as  a Judge  of  such  Court. 
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1917  [FALCONBRIDGE,  C.J.K.B.] 

April  4. 

Re  Jackson  and  Imperial  Bank  of  Canada. 


Landlord  and  Tenant — Lease — Covenant  for  Renewal — Construction — Right  of 
Perpetual  Renewal — Determination  upon  Summary  Application  under 
Rule  604 — Costs. 

The  leaning  of  the  Courts  is  against  perpetual  renewals  of  leases;  and  a 
covenant  to  renew  will  not  be  considered  as  giving  a right  to  perpetual 
renewals  unless  the  intention  so  to  do  is  clearly  expressed.  But,  if  the  lessee 
is  entitled  to  have  a covenant  for  renewal  repeated  totidem  verbis  in  the  first 
renewal,  he  will,  on  the  expiration  of  the  renewed  lease,  be  equally  entitled 
to  have  it  repeated  in  the  second  renewal,  and  so  on  ad  infinitum.  Thus,  there 
may  be  right  of  perpetual  renewal,  although  no  words  of  perpetuity  such 
as  “for  ever”  are  used. 

Where  a lease  for  twenty-five  years  contained  a covenant  for  renewal  for  a 
like  period,  which  covenant  said  that  “such  new  lease  shall  contain  all  the 
covenants  contained  in  the  present  lease  including  the  covenant  for  renewal,” 
it  was  declared,  upon  a summary  application  by  the  lessor  under  Rule  604, 
that  the  first  renewed  lease  should  contain  a covenant  for  renewal  in  the 
same  words  as  the  covenant  in  the  original  lease,  including  the  covenant 
for  the  insertion  of  the  covenant  for  renewal. 

Hare  v.  Burges  (1857),  4 K.  & J.  45,  followed. 

In  view  of  a provision  in  the  lease  that  the  “costs  charges  and  expenses  of  all 
renewal  leases  and  arbitrations  . . . shall  be  equally  borne  by  the 

lessor  and  lessees  . . . ,”  no  order  was  made  as  to  the  costs  of  the 

application. 

Motion  by  Jackson,  lessor,  under  Rule  604,  for  an  order  de- 
termining the  question  whether,  by  the  terms  of  a certain  lease, 
the  lessees,  the  Imperial  Bank  of  Canada,  were  entitled  on  the 
first  renewal  of  the  lease  to  a covenant  for  the  renewal  thereof  in 
perpetuity  or  only  to  a covenant  for  renewal  for  a third  term  of 
twenty-five  years. 


March  15.  The  motion  was  heard  by  Falconbridge,  C.J.K.B., 
in  the  Weekly  Court  at  Toronto. 

E.  D.  Armour , K.C.,  and  W.  E.  Raney,  K.C.,  for  the  applicant. 

J.  W.  Bain,  K.C.,  for  the  Imperial  Bank  of  Canada,  the  re- 
spondents. 

April  4.  Falconbridge,  C.J  .K.B. : — Motion  under  Rule  604,  on 
behalf  of  the  lessor,  for  an  order  and  declaration  by  the  Court 
determining  whether,  by  the  terms  of  a certain  lease,  the  lessees 
are  entitled  on  the  first  renewal  of  the  said  lease  to  a covenant  for 
the  renewal  thereof  in  perpetuity  or  only  to  a covenant  for  renewal 
for  a third  term  of  twenty-five  years.  The  lessor  contends  that  the 
latter  is  the  true  construction. 
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The  lease  in  question  bears  date  the  31st  October,  1889,  and 
purports  to  be  made  in  pursuance  of  the  Act  respecting  Short 
Forms  of  Leases.  It  recites  that  the  lessor  is  the  owner  of  lands 
and  premises  ....  and  that  he  has  contracted  with  the 
lessees  to  sell  the  buildings  and  erections  on  the  said  lands  to  the 
said  lessees  absolutely  “and  to  grant  and  demise  unto  them  a 
lease  of  the  said  lands  and  premises  for  a period  of  twenty-five 
years  and  renewable  thereafter  from  time  to  time  in  the  manner 
hereinafter  mentioned.”  It  further  recites  an  agreement  that  the 
lessees  and  their  assigns  shall  have  the  right  to  use  and  enjoy  the 
north  wall  of  the  adjoining  building  as  a party  wall  for  both  build- 
ings. Then  follows  the  grant  of  the  buildings,  part  of  which  is  as 
follows:  “And  the  said  lessor  doth  hereby  grant  unto  the  said  les- 
sees and  their  assigns  and  doth  also  reserve  to  himself  and  his 
heirs  executors  administrators  and  assigns  the  right  to  use  and 
enjoy  the  said  party  wall  as  a party  wall  as  aforesaid  during  the 
continuance  of  said  term  and  all  renewals  thereof.”  There  is  also 
a provision  that,  in  the  event  of  the  said  wall  or  any  wall  which 
may  during  the  currency  of  the  said  term  or  any  renewal  thereof 
be  erected  being  destroyed  or  injured  the  cost  of  reinstating  or 
replacing  the  same  shall  be  borne  by  the  lessor  and  the  lessees  in 
equal  proportions. 

The  clause  for  renewal  is  as  follows:  “The  said  lessor  for  him- 
self his  heirs  executors  administrators  and  assigns  further  coven- 
ants with  the  said  lessees  and  their  assigns  that  at  the  expiration 
of  the  term  hereby  granted  provided  the*  rents  hereby  reserved 
and  all  taxes  and  assessments  aforesaid  shall  have  been  fully  paid 
the  said  lessor  his  heirs  executors  administrators  or  assigns  will  if 
so  requested  by  the  lessees  in  writing  at  least  six  months  prior  to 
the  expiration  of  said  term  grant  a new  and  further  lease  of  the 
premises  hereby  demised  or  intended  so  to  be  for  the  further  term 
of  twenty-five  years  from  the  end  or  determination  of  the  present 
term  at  such  rental  for  the  said  land  wholly  irrespective  of  any 
buildings  or  other  erections  or  improvements  which  may  then  be 
erected  thereon  as  shall  be  determined  by  arbitration  in  manner 
hereinafter  provided  unless  otherwise  agreed  upon  between  the 
parties  and  such  new  lease  shall  contain  all  the  covenants  provi- 
soes and  agreements  contained  in  the  present  lease  including  the 
covenant  for  renewal  except  only  that  the  rent  to  be  reserved  in 
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said  renewal  lease  shall  be  at  such  rate  as  shall  be  determined  by 
arbitration  as  hereinafter  provided.  Provided  always  that  the 
rent  reserved  upon  any  such  renewal  shall  not  be  less  than  the  sum 
of  six  hundred  dollars  per  annum.” 

On  p.  9 of  the  lease  occurs  the  following  clause:  “And  it  is 
further  expressly  agreed  and  declared  by  and  between  the  parties 
hereto  and  their  respective  heirs  executors  administrators  and 
assigns  that  the  costs  charges  and  expenses  of  all  renewal  leases 
and  arbitrations  which  may  be  had  or  granted  in  virtue  hereof 
shall  be  equally  borne  by  the  lessor  and  lessees  and  their  respect- 
ive heirs  executors  administrators  and  assigns.” 

As  I said  before,  the  lessor  contends  that  the  covenant  for  re- 
newal gives  the  lessees  the  right  to  two  renewals  at  most;  but,  in 
view  of  the  cases,  I am  unable  to  give  effect  to  his  contention. 
I was  of  that  opinion  after  the  argument,  but  thought  it  desirable, 
as  there  is  no  reported  case  in  this  Province  on  the  subject,  to 
write  a considered  judgment. 

“The  leaning  of  the  Courts  is  against  perpetual  renewals;  and 
therefore,  in  order  to  establish  this  construction,  the  intention 
must  be  unequivocally  expressed,  and  a proviso  in  general  terms, 
that  the  lease  to  be  granted  shall  contain  the  same  covenants  and 
agreements  as  the  lease  containing  the  covenants,  has  been  repeat- 
edly held  not  to  extend  to  the  covenant  for  renewal:”  Woodfall  on 
Landlord  and  Tenant,  19th  ed.,  pp.  435,  436. 

“The  covenant  may  be  a covenant  for  perpetual  renewal,  but 
the  Court  will  not  give  it  this  effect  unless  the  intention  in  that 
behalf  is  clearly  shewn;  as,  for  instance,  where  the  covenant  ex- 
pressly states  that  the  lease  is  to  be  renewable  for  ever.  A provis- 
ion that  the  new  lease  shall  contain  the  same  covenants  as  the  old 
lease  does  not  entitle  the  lessee  to  have  the  covenants  for  renewal 
inserted,  so  as  to  give  him  perpetual  renewal,  unless  the  provision 
expressly  includes  ‘this  present  covenant.’  The  intention  to  renew 
perpetually  must  be  clear  on  the  language  of  the  lease;  the  fact 
that  several  renewals  have  been  granted  is  not  admissible  to  ex- 
plain the  intention  of  the  parties  to  the  lease:”  Halsbury’s  Laws 
of  England,  vol.  18,  para.  935. 

Brown  v.  Tighe  (1834),  2 Cl.  & F.  396,  affords  an  illustration 
of  the  general  principle  thus  enunciated.  In  Swinburne  v.  Milburn 
(1884),  9 App.  Cas.  844,  it  is  held  that  a covenant  to  renew  will 
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not  be  considered  as  giving  a right  to  perpetual  renewals  unless 
the  intention  so  to  do  is  clearly  expressed. 

But  particular  expressions  in  a lease  may  shew  that  successive 
renewals  are  intended.  For  example,  in  Wynn  v.  Conway  Corpor- 
ation, [1914]  2 Ch.  705,  the  expression  “and  so  often  as  every 
eleven  years  of  the  said  term  shall  expire”  was  held  to  confer  a 
perpetual  right  of  renewal  at  the  expiration  of  every  successive 
period  of  eleven  years.  Similarly  in  Swinburne  v.  Milburn  ( ubi 
supra)  effect  was  given  to  the  expression  “as  often  as”  as  neg- 
ativing the  right  to  a single  renewal  only,  but  the  covenant  was 
very  special  in  its  terms,  and,  in  view  of  other  expressions  in  the 
lease  which  were  not  appropriate  to  a right  of  perpetual  renewal, 
the  House  of  Lords  adopted  an  intermediate  construction. 

On  the  other  hand,  in  Hare  v.  Burges  (1857),  4 K.  & J.  45,  a 
covenant  for  a renewed  leasfe  “with  like  covenants,  including  this 
present  covenant,”  was  held  to  give  the  right  of  perpetual  renewal. 
The  covenant  in  this  case  is  not  distinguishable  from  the  present 
one. 
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Necessarily,  if  the  lessees  are  entitled  to  have  a covenant  for 
renewal  repeated  totidem  verbis  in  the  first  renewal,  on  the  expira- 
tion of  the  renewed  lease,  they  will  be  equally  entitled  to  have  it 
repeated  in  the  second  renewal,  and  so  on  ad  infinitum.  Therefore 
there  may  be  right  of  perpetual  renewal,  although  no  words  of 
perpetuity  such  as  “for  ever”  are  used.  In  the  present  case  the 
result  is  confirmed  by  the  words  in  the  first  recital  and  in  the  other 
parts  of  the  lease,  referred  to  at  the  beginning  of  this  judgment. 

There  will  be  a declaration  that  the  renewed  lease  shall  contain 
a covenant  for  renewal  in  the  same  words  as  that  contained  in  the 
lease,  including  the  covenant  for  the  insertion  of  the  covenant  for 
renewal. 

Perhaps,  in  strictness,  the  lessees  should  have  their  costs  of 
this  application;  but,  in  view  of  the  provision  in  the  lease  that  the 
costs  charges  and  expenses  of  all  renewal  leases  and  arbitrations 
shall  be  equally  borne  by  the  lessor  and  les- 
sees . . . ” I may  treat  this  application  as  ancillary  thereto, 

and  make  no  order  as  to  costs. 
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[CLUTE,  J.] 


United  States  Fidelity  and  Guaranty  Co.  y.  Union  Bank 

of  Canada. 


Mistake — Money  Paid  under  Mistake  of  Fact — Right  to  Recover — Surety 
Company — Fidelity  Bond — Theft  of  Money  by  Employee  of  Bank — Applica- 
tion of,  to  Replace  Moneys  Stolen  before  Bond  in  Force — u Pecuniary  Loss ” 
— Recovery  over  upon  Bond  of'another  Company — Complete  Relief  over  as  to 
Costs. 

The  plaintiff  company,  by  its  bond,  guaranteed  to  pay  to  the  defendant  bank1 
“the  employer,  such  pecuniary  loss  as  the  employer  shall  sustain  . . • 

by  theft  . . . .”  D.,  employed  by  the  defendant  bank  as  a clerk, 

stole  a package  of  money  from  the  bank,  and  used  some  of  it  to  cover  up  a 
shortage  in  his  accounts  caused  by  previous  thefts.  The  theft  of  the  package 
was  during  the  period  hovered  by  the  bond,  but  the  previous  thefts  occurred 
before  the  bond  was  in  force.  The  plaintiff  company  paid  to  the  defendant 
bank  the  full  amount  of  money  in  the  package,  believing,  as  did  the  bank 
also,  that  the  parcel  had  been  stolen  by  another  employee.  When  it  was 
discovered  that  the  theft  was  D.’s,  the  plaintiff  company  demanded  back 
part  of  what  it  had  paid,  i.e.,  an  amount  equal  to  that  which  D.  had  applied 
upon  the  shortage,  but  the  demand  was  refused:- — 

Held,  that,  although  the  theft  of  the  part  so  applied  was  complete,  there  was  no 
pecuniary  loss  to  the  bank  by  reason  of  the  theft ; and  the  plaintiff  company 
was  entitled  to  recover  as  for  money  paid  under  a mistake  of  fact. 

Gwynne  v.  Burnell  (1840),  7 Cl.  & F.  572,  distinguished. 

Held,  also,  that  the  defendant  bank  was  entitled  to  recover  from  another 
surety  company,  made  a third  party,  whose  bond  covered  the  period  during 
which  D.  stole  the  sums  making  up  the  shortage,  the  amount  recovered  by 
the  plaintiff  company,  with  the  addition  of  the  defendant  bank’s  costs  of 
the  defence  of  the  action  and  its  costs  incurred  by  reason  of  the  defence 
of  the  third  party,  together  with  the  costs  for  which  the  defendant  bank 
was  liable  to  the  plaintiff  company. 


Action  to  recover  $2,010  alleged  to  have  been  paid  by  the 
plaintiff  company  to  the  defendant  bank,  under  a mistake  of  fact, 
upon  a surety  bond  issued  by  the  plaintiff  company  to  the  defend- 
ant bank. 

The  defendant  bank  denied  liability,  and  claimed  over  against 
the  Canadian  Surety  Company,  made  a third  party,  upon  an  in- 
demnity bond  issued  by  it. 


April  5.  The  action  and  the  claim  against  the  third  party  were 
tried  by  Clute,  J.,  without  a jury,  at  Hamilton. 

G.  Lynch-Staunton,  K.C.,  and  C.  W.  Bell,  for  the  plaintiff 
company. 

W.  B.  Raymond,  for  the  defendant  bank. 

A.  E.  Knox,  for  the  third  party. 
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April  11.  Cltjte,  J.: — The  facts  are  as  follows.  On  the  1st 
August,  1914,  the  plaintiff  issued  to  the  defendant  two  surety 
bonds,  numbered  respectively  1737-14  and  1738-14,  insuring  and 
protecting  the  defendant  against  loss  through  the  fraud  or  dis- 
honesty of  the  defendant's  employees,  upon  the  terms  and  con- 
ditions therein  set  forth,  and  according  to  which  the  plaintiff  was 
to  reimburse  the  defendant  for  loss  so  incurred  during  the  life  of 
the  said  bonds.  On  the  23rd  September,  1914,  the  defendant 
discovered  that  its  office  at  Hamilton  had  been  robbed  by  one 
McKinnon,  who  was  at  that  time  manager  of  its  branch  in  the 
east  end  of  the  city  of  Hamilton;  and  the  losses  were  ascertained 
to  be  the  sum  of  $12,500,  which  the  said  McKinnon  admitted  had 
been  stolen  by  him,  and  a further  sum  of  $6,570  which  had  been 
in  the  custody  of  the  said  McKinnon  and  which  had  disappeared, 
but  which  he  denied  having  stolen.  The  loss  of  the  $12,500  had 
all  been  incurred  between  the  end  of  March  and  the  end  of  July, 
1914,  not  covered  by  the  plaintiff’s  bond.  The  package  contain- 
ing $6,570  w^s  said  by  McKinnon  to  have  been  made  up  by  him 
at  the  east  end  branch  of  the  defendant’s  bank  at  Hamilton,  and 
delivered  to  the  main  branch  at  Hamilton,  somewhere  between 
the  31st  August,  1914,  and  the  3rd  September,  1914.  At  the  main 
branch  office  it  was  said  that  this  package  had  never  been  delivered. 

McKinnon  was  put  upon  his  trial  in  December,  1914,  pleaded 
guilty  to  the  theft  of  $12,500,  and  was  convicted  of  the  theft  of  the 
package  containing  $6,570. 

Subsequently,  upon  demand,  the  plaintiff  paid  to  the  defend- 
ant, on  or  about  the  5th  March,  1915,  the  said  sum  of  $6,570. 

About  the  10th  September,  1915,  it  was  discovered  that 
McKinnon  had  not  stolen  the  said  package  of  $6,570,  but  that  it 
had  in  fact  been  stolen  by  one  Desjardins,  teller  of  the  main  branch 
of  the  defendant’s  bank  at  Hamilton.  Desjardins,  being  placed 
upon  trial,  pleaded  guilty  to  the  theft  of  this  money,  and  stated 
that  it  had  been  applied  by  him  in  covering  shortages  of  his  own 
with  the  bank;  and  shewed,  upon  reference  to  the  books  of  the 
defendant,  that  on  the  3rd  Septembef,  1914,  upon  which  date  he 
had  misappropriated  the  said  package,  he  was  in  default  to  the 
extent  of  $2,010,  and  that  he  had  been  in  default  to  that  amount 
and  more  since  before  the  bonds  of  the  plaintiff  came  into  being. 
On  the  3rd  September,  the  said  Desjardins  applied  $2,010  of  the 
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moneys  contained  in  the  said  package  to  cover  his  shortage  of  that 
amount,  and  converted  the  balance,  amounting  to  $4,560,  to  his 
own  use;  in  consequence  of  which  the  total  loss  to  the  defendant 
during  the  life  of  the  bonds  was  $4,560  only. 

On  the  13th  September,  1915,  the  plaintiff  demanded  the  re- 
turn of  the  $2,010,  with  interest,  overpaid  to  the  defendant  by 
mistake,  which  demand  was  refused ; and  this  action  is  brought  to 
recover  the  same. 

The  facts  in  the  case  are  not  in  dispute,  but  the  defendant  and 
the  third  party  contend  that  immediately  Desjardins  appropriated 
the  $2,010  the  theft  was  complete,  and  the  plaintiff  became  liable 
upon  its  bond.  Desjardins,  who  was  a witness,  stated  that  when 
he  took  from  the  bag  which  contained  the  $6,570  the  amount  to 
cover  his  shortage,  he  intended  to  steal  the  same,  and  in  this 
manner  to  appropriate  it  to  his  own  use,  which  he  did  by  deposit- 
ing it  with  the  funds  of  the  bank  and  so  wiping  out  his  shortage. 

I think  it  clear  beyond  question  that  the  theft  of  the  $2,010  so 
applied  was  complete,  and  if  that  fact  constitutes  a defence  the 
plaintiff  must  fail.  But  the  question  turns  upon  the  form  of  the 
bond.  The  plaintiff  by  its  bond  “ guaranteed  to  pay  to  the  Union 
Bank  of  Canada,  the  employer,  such  pecuniary  loss  as  the  employ- 
er shall  sustain  ....  by  theft  etc.”  In  this  case,  although 
the  theft  was  complete,  there  was  no  pecuniary  loss  by  reason  of 
the  theft.  It  was  immediately  paid  in  to  the  bank,  but  all  the 
time  it  was  the  bank’s  money,  even  while  in  the  hands  of  Desjar- 
dins. Suppose  the  bag  containing  the  money  had  been  carried  to 
the  private  house  of  Desjardins  and  there  recovered  by  an  officer 
of  the  bank.  In  such  case  it  is  clear  beyond  argument  that  the 
bank  could  not  recover  upon  the  bond,  because  it  had  suffered  no 
pecuniary  loss;  and  what  was  done  here  is  in  effect  the  same, 
indeed  rather  stronger  in  favour  of  the  plaintiff,  for  the  money 
never  in  fact  left  the  custody  of  the  bank,  although  the  theft  was 
complete.  It  makes  no  difference,  as  between  the  plaintiff  and 
the  bank,  that  Desjardins  applied  it  to  cover  a shortage.  The 
plaintiff  was  not  in  fact  liable  for  the  shortage  of  Desjardins, 
which  took  place  before  the  plaintiff’s  bond  to  the  defendant  was 
given. 

Mr.  Knox  urged  strongly  that  the  case  was  governed  by  author- 
ity, and  relied  upon  Gwynne  v.  Burnell  (1840),  7 Cl.  & F.  572. 
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In  that  case  it  was  held  that  a bond  given  by  a collector  and  his 
sureties  to  the  Commissioners  of  Land  and  Assessed  Taxes,  under 
43  Geo.  III.  ch.  99,  is  broken  if  the  taxes  collected  in  any  one 
year  are  not  duly  paid  up  by  the  collector  to  the  account  of  that 
year.  A breach  of  the  condition  of  the  bond,  it  is  said,  is  equally 
complete,  and  the  sureties  are  equally  liable,  though  all  the  moneys 
collected  in  the  year  for  which  they  are  sureties  should  be  in  fact 
paid  in,  if  any  part  of  them  should  be  appropriated  by  the  collect- 
or, and  received  by  the  Commissioners,  in  satisfaction  of  the 
arrears  of  a former  year.  Such  appropriation  of  part  of  the  moneys 
of  one  year  to  payment  of  the  arrears  of  a former  year,  will  not 
prevent  the  Commissioners  from  maintaining  an  action  on  the 
bond  against  the  sureties  for  the  year  in  which  the  money  collected 
has  been  so  misappropriated.  The  Gwynne  case  turns  upon  the 
exact  wording  of  the  bond,  and  is  clearly  distinguishable  from  the 
present  case.  At  p.  590,  the  questions  proposed  for  the  opinion 
of  the  Judges  are  stated.  It  there  appears:  (1)  that  the  bond 
contained  a condition  to  the  effect  that  A.B.,  the  collector,  should 
pay  or  cause  to  be  paid  unto  the  Receiver-general  of  the  said  taxes, 
all  such  sums  of  money  as  should  come  to  his  (A.B.’s)  hands, 
“ upon  the  days  and  at  the  times  by  the  said  Acts  appointed  for  the 
payment  thereof,  and  according  to  the  true  intent  and  meaning 
of  the  said  Acts.”  The  collector  paid  the  money  which  came  to 
his  hands  as  such  collector  for  the  year  1828,  at  the  proper  days 
and  times  mentioned  in  the  condition,  and  appointed  by  the  Acts 
of  Parliament  for  payment;  but  he  did  not  pay  all  those  sums  to 
the  account  or  service  of  that  year,  but  a part  only,  and  the  resi- 
due he  paid  to  the  account  or  service  of  former  years  for  which  he 
had  been  collector;  but  the  defendant  was  not  surety  for  the 
former  years;  and  by  such  payment  the  account  of  former  years 
was  paid  up  and  satisfied.  The  question  was : “ Was  this  conduct 
of  A.B.  a breach  of  the  condition  of  the  bond?”  It  was  held  that 
it  was.  Mr.  Justice  Williams,  at  p.  613,  says:  “I  think  that  the 
payment  of  part  of  the  money  received  by  the  collector  for  the 
year  1828  to  the  account  or  service  of  former  years,  was  a clear 
breach  of  the  condition  of  the  bond.  It  seems  to  me  that  such 
application  of  the  money  differs  in  no  respect  from  the  payment 
by  the  collector  of  any  other  debt  contracted  at  any  other  time 
and  in  any  other  manner.” 
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It  will  be  observed  that  the  application  to  the  former  year  by 
the  collector  was  held  to  be  a payment  by  the  collector  of  his  debt 
of  that  former  year.  It  is  true  there  was  a shortage,  apparently, 
of  the  collector;  but  there  was  a breach  of  the  bond,  because  the 
bond  was  in  effect  for  the  due  discharge  by  the  collector  of  the 
duties  of  his  office;  and  improperly  applying  the  money  collected 
in  one  year  to  what  was  due  in  respect  of  a former  year  was  a 
breach  of  his  duty,  and  it  was  held  to  be  a breach  of  the  bond.  I 
think  it  clear  that  the  Gwynne  case  has  no  application  to  the  facts 
of  this  case.  There  was  a breach  of  the  bond  in  that  case;  there 
was  no  breach  of  the  bond  in  this  case. 


The  plaintiff  is  entitled  to  recover  $2,010  with  interest  from  the 
day  of  payment. 

The  defendant  seeks  to  recover  against  the  third  party  the 
amount  for  which  it  is  liable  to  the  plaintiff,  under  a bond  which 
extended  to  and  was  inclusive  of  the  6th  August,  1914,  the  bond 
covering  any  theft  or  defalcation,  during  its  period,  of  the  said 
Desjardins.  It  is  not  disputed  by  the  third  party  that  its  bond 
covered  the  period  during  which  Desjardins  stole  the  various  sums 
amounting  to  $2,010,  nor  was  it  seriously  argued  that,  if  the  defend- 
ant was  liable  to  the  plaintiff,  the  third  party  was  not  liable  to 
the  defendant.  The  defendant  is  entitled  to  recover  from  the  third 
party,  the  Canadian  Surety  Company,  of  Toronto,  $2,010  with 
interest,  together  with  the  costs  for  which  they  are  liable  to  the 
plaintiff,  and  any  further  costs  by  reason  of  the  defence  of  the 
third  party. 


By  the  judgment  as  settled  and  issued  it  was  adjudged:  (1)  that  the 
plaintiff  do  recover  from  the  defendant  the  sum  of  $2,220.47,  and  its  costs  to 
be  taxed ; (2)  that  the  third  party  do  pay  to  the  defendant  the  sum  of  $2,1 47. 11 ; 
and  (3)  that  the  defendant  do  recover  from  the  third  party  its  costs  of  the 
defence  of  this  action  and  its  costs  incurred  by  reason  of  the  defence  of  the 
third  party,  together  with  the  costs  for  which  it  is  liable  to  the  plaintiff,  forth- 
with after  taxation  thereof. 

See  King  v.  Federal  Life  Assurance  Co.  (1895),  17  P.R.  65;  Hartas  v. 
Scarborough  (1889),  33  Sol.  Jour.  661. 
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Beury  v.  Canada  National  Fire  Insurance  Co. 


April  13. 


Insurance — Fire  Insurance — Application  for  Insurance  for  12  Months — Oral 
and  Written  Requests — Interim  Receipt  for  30  Days — Difference  in  Contract 
from  that  Applied  for — Failure  to  Point  out — Insurance  Act , R.S.O.  1914, 
ch.  183,  sec.  194,  Condition  8 — Fire  after  Expiry  of  30  Days — Continuance 
of  Insurance. 

The  judgment  of  Britton,  J.,  38  O.L.R.  596,  was  affirmed  (upon  the  defen- 
dants’ appeal)  by  a Divisional  Court  of  the  Appellate  Division  (Meredith, 
C.J.C.P.,  dubitante). 

Per  Meredith,  C.J.C.P. : — The  onus  of  proof  was  upon  the  plaintiffs;  and,  in 
order  to  succeed  on  this  appeal,  they  must  have  proved  at  the  trial  either: 
(1)  that  the  contract  of  insurance  was  for  12  months;  or  (2)  that,  on  an 
application  for  12  months’  insurance,  the  defendants,  without  pointing  out 
in  writing  that  their  interim  receipt  was  for  30  days  at  most  (statutory 
condition  8),  sent  to  the  plaintiffs  their  interim  receipt  for  that  period  only. 
The  questions  arising  were  purely  questions  of  fact;  and,  although  the 
conclusion  that  the  plaintiffs  had  failed  to  satisfy  the  onus  of  proof,  in  both 
respects,  might  be  reached  without  any  great  difficulty,  yet,  as  three  of  the 
four  Judges  composing  the  appellate  Court  were  able  to  find  in  favour  of 
the  plaintiffs  on  one  or  both  of  the  questions  upon  which  the  parties’  rights 
depended,  the  judgment  of  the  Court  must  be  in  favour  of  the  plaintiffs. 

Sharkey  v.  Yorkshire  Insurance  Co.  (1916),  37  O.L.R.  344,  explained. 

Per  Riddell,  J. : — There  was  an  oral  application  for  insurance  and  also  a 
written  application.  The  defendants,  upon  receipt  of  the  application  in 
writing,  chose  to  accept  it  rather  than  the  oral.  Their  manager,  upon 
receipt  of  the  written  application,  which  was  for  an  insurance  for  12  months, 
issued,  in  answer  to  it,  an  interim  receipt,  expressly  referring  to  it.  The 
defendants  must  be  in  the  same  position  as  if  the  written  documents  shew 
the  contract ; and  the  effect  of  statutory  condition  8 was  to  make  the  interim 
receipt  a binding  contract.  The  defendants  could  have  no  advantage  from 
the  terms  of  the  interim  receipt:  Dominion  Grange  Mutual  Fire  Insurance 
Association  v.  Bradt  (1895),  25  S.C.R.  154. 

Per  Rose,  J. : — The  fair  result  of  the  evidence  was,  that  there  was  a parol 
application  for  and  granting  of  insurance  for  the  longer  period,  “subject 
to  inspection,”  and,  as  incidental  to  and  part  of  that  insurance,  a request 
for  and  the  issue  of  the  interim  receipt,  as  evidencing  the  agreement  that 
had  been  made.  Some  slight  effect  also  should  be  given  to  the  fact  that 
the  receipt  recited  an  application  for  insurance  for  12  months.  And,  upon 
this  finding  as  to  the  facts,  the  defendants,  because  of  the  8th  statutory 
condition,  or  even  without  reference  to  it,  must  be  considered  to  have 
entered  into  a contract  for  a year,  from  which  they  could  escape  only  by 
terminating  the  insurance  in  the  way  prescribed  by  the  Act. 

Review  of  the  authorities. 


Appeal  by  the  defendants  from  the  judgment  of  Britton,  J., 
38  O.L.R.  596. 


March  26.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Lennox,  and  Rose,  JJ. 

A.  C.  Heighington,  for  the  appellants,  argued  that  the  interim 
receipt  was  not  made  a policy  for  a year  by  virtue  of  condition  8, 
sec.  194  of  the  Ontario  Insurance  Act,  R.S.O.  1914,  ch.  183,  be- 
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cause  the  receipt  was  not  a “policy”  within  the  meaning  of  sec. 
193,  there  being  no  subject-matter  insured:  Dominion  Grange 
Mutual  Fire  Insurance  Association  v.  Bradt  (1895),  25  S.C.R.  154. 
The  application  for  insurance  was  not  an  offer,  but  a request  to  the 
defendants  to  offer  a policy.  There  could  be  no  contract  until  a 
policy  was  offered  and  accepted:  Sharkey  v.  Yorkshire  Insurance 
Co.  (1916),  37  O.L.R.  344,  54  S.C.R.  92,  32  D.L.R.  711.  Asa 
matter  of  fact  the  insurance  was  for  30  days  only;  and,  as  the 
fire  occurred  outside  that  period,  the  defendants  were  not  liable: 
Coulter  v.  Equity  Fire  Insurance  Co.  (1904),  9 O.L.R.  35.  As 
to  the  oral  contract,  the  application  for  12  months’  insurance  made 
therein  had  been  declined.  It  was  not  proved  that  the  plaintiffs 
had  a title  to  the  goods. 

Gideon  Grant  and  P.  E.  F . Smily,  for  the  plaintiffs,  respondents, 
contended  that  the  case  came  clearly  within  the  provisions  of 
statutory  condition  8.  The  application  for  insurance  was  an  offer, 
the  interim  receipt  was  the  acceptance,  and  these,  rather  than  the 
oral  communications,  constituted  the  contract.  The  application 
was  for  a 12  months’  policy;  and,  under  condition  8,  the  interim 
receipt  was  to  be  deemed  to  be  in  accordance  with  the  terms  of 
the  application,  unless  the  company  indicated  in  writing  where- 
in any  difference  lay  between  the  two.  That  the  receipt  was  a 
policy  appeared  from  clauses  14  and  45  of  sec.  2 of  the  Act. 

Heighington,  in  reply,  pointed  out  that  in  all  the  cases  which 
apparently  supported  the  application  of  condition  8,  there  would 
be  found  additional  facts  to  sustain  the  judgments. 


April  13.  Meredith,  C.J.C.P.: — It  seems  to  be  a growing 
fashion  for  plaintiffs  in  actions  against  insurance  companies  to 
imagine  that  all  that  need  be  done  by  them  to  obtain  a judgment 
in  their  favour  is  to  refer  the  Court  to  some  insurance  enactment : 
and  to  feel  aggrieved  when  required  to  bring  their  cases,  by  evi- 
dence, within  the  provision  of  the  enactment  the  benefits  of  which 
they  claim:  and  a fashion  which,  I have  no  doubt,  receives  quite 
too  much  encouragement  from  the  jury-box,  if  not  also  from  the 
Bench. 

This  case  is  one  of  that  character : we  are  expected  by  the  plain- 
tiffs to  assume  that  the  case  is  one  within  the  provisions  of  con- 
dition 8,  sec.  194  of  the  Ontario  Insurance  Act,  and  apply  its 
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provisions  so  as  to  exclude  the  defence  that  the  insurance  actually 
effected  was  for  one  month  only,  and  that  the  loss  occurred  after 
the  expiration  of  that  month.  But  the  ordinary  £tnd  obvious  rule, 
'that  you  must  catch  your  hare  before  you  can  cook  it,  must  not 
be  overlooked  here,  whether  it  has  been  or  has  not  been  elsewhere. 

In  another  case,  of  a like  character,  before  this  Court  a short 
time  ago,  and  before  the  Supreme  Court  of  Canada  more  recently 
— Sharkey  v.  Yorkshire  Insurance  Co.,  37  O.L.R.  344, 54  S.C.R.  92, 
32  D.L.R.  711 — we  were  urged,  in  like  manner,  to  apply  the  pro- 
visions of  sec.  156  of  the  Ontario  Insurance  Act,  not  to  any  term 
or  condition  of  the  contract,  but  to  the  consideration  of  the  ques- 
tion what  the  contract  itself  really  was;  whether  it  was  for  the 
insurance  of  a horse  in  a dying  state  when  the  contract  was  actu- 
ally made,  or  was  of  a sound  horse  at  that  time;  and  so  urged 
although,  upon  that  question,  the  plaintiff  herself  had  adduced, 
as  evidence  in  her  behalf,  the  application  for  insurance  which, 
under  sec.  156,  she  sought  to  exclude  in  so  far  as  it  might  sustain 
the  defendants’  contention  as  to  the  proper  interpretation  of  the  con- 
tract as  evidenced  by  the  policy  alone;  and  although  sec.  156  is 
expressly  made  subject  to  the  provisions  of  sec.  194,  one  of  the 
conditions  of  which  makes  the  application  a controlling  factor : 
condition  8.  I refer  especially  to  this  case,  as  one  of  the  learned 
Judges  of  the  Supreme  Court  of  Canada  seems  to  have  given  some 
encouragement  to  that  urging  which  seems  to  have  been  renewed 
in  that  Court;  an  encouragement  which  may  call  for  a statement 
of  my  reasons  for  having  rejected  it  in  this  Court,  reasons  not 
printed  because  they  seemed  to  me  too  obvious  to  justify  the  waste 
of  a word  over  them:  and  indeed  wasting  a word  over  them  now 
may  be  unnecessary,  as  another  of  the  Judges  of  that  Court  made 
plain  the  absurdity  of  making  evidence  of  the  application  in  one 
breath  and  endeavouring  in  the  next  breath  to  exclude  all  parts  of 
it  not  favourable  to  the  party  who  had  appealed  to  and  made 
evidence  of  it;  and  as  the  learned  Judge  who  appeared  to  give 
encouragement  to  the  contention  concluded  his  judgment  by  fol- 
lowing precisely  the  same  method  and  reaching  exactly  the  same 
conclusion  as  that  followed  and  reached  in  the  judgment  he  at  the 
outset  found  fault  with.  So  that,  perhaps,  it  should  be  enough, 
in  the  interests  of  justice,  to  let  the  overruling,  by  the  latter  part 
of  that  judgment,  of  the  former  part  of  it,  suffice;  but,  having 
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regard  to  the  methods  so  commonly  adopted,  as  I have  said,  in 
cases  such  as  that,  and  to  the  encouragement  given  to  them,  it  may 
be  better  to  state  fully  my  reasons  for  dealing  with  the  application 
for  the  insurance  in  Sharkey’s  case  in  the  manner  in  which  it  was 
dealt  with  by  me,  whether  those  reasons  be  good,  bad,  or  indiffer- 
ent, and  whether  or  not  they  should  have  been  and  should  be 
obvious.  The  question  in  Sharkey’s  case  was,  as  I have  said: 
What  was  the  contract?  The  words  of  the  policy  favoured  the 
defendants’  contention  upon  this  question.  The  most  that  could 
be  reasonably  contended  for  by  the  plaintiff  was  that  they  were  to 
some  extent  ambiguous.  And  in  these  circumstances  she  appealed 
to  her  application  for  the  policy,  with  a view  to  support  her  con- 
tention as  to  the  real  meaning  of  the  contract.  Apart  from  any 
of  the  provisions  of  the  Ontario  Insurance  Act,  that  she  had  a 
right  to  do,  because  the  application  was  expressly  incorporated  with 
and  made  part  of  the  contract;  and  nothing  in  the  Act  precluded  her 
from  appealing  to  that  part  of  the  contract  in  aid  of  her  conten- 
tion as  to  its  true  meaning.  The  restrictions  of  sec.  156  (3)  are 
expressly  limited  to  insurance  companies:  whilst,  as  I have  said, 
these  restrictions  are  made  expressly  subject  to  the  provisions  of 
sec.  194,  one  of  which  makes  the  application  control  the  contract 
to  the  extent  provided  for  in  it:  condition  8.  Then,  having  so 
rightly  made  the  application  part  of  the  contract  for  her  purpose, 
I should  have  thought  it  altogether  too  childish  to  contend  that 
it  could  be  looked  at  in  so  far  only  as  it  might  help  the  plaintiff. 
At  the  trial  the  plaintiff  had  succeeded  mainly,  it  seemed  to  me, 
because  the  figure  and  abbreviated  word  “3  mos.”  were  written 
in  a marginal  corner  of  the  application,  and  upon  that  mainly  she 
relied  in  this  Court  to  support  that  judgment.  Other  parts  of  it 
supported  the  defendants’  contention;  and  yet  it  was  seriously 
urged  that  they  could  not  be  looked  at  even  to  counteract  the 
effect  of  the  marginal  words  “3  mos.”  The  only  pity  is  that  it 
should  be  needful  to  say:  that  the  whole  of  the  writing  may  be 
looked  at  in  such  circumstances;  that  it  must  be  looked  at  unless 
we  are  also  to  close  our  eyes  to  common  sense  and  the  law.  Regard 
must  be  had  to  the  whole  enactment  and  to  its  purposes.  A word 
here  and  a word  there  in  any  writing  may  be  made  contradictory 
of  each  other,  and  to  lead  to  all  sorts  of  absurdities  if  we  confine 
our  view  to  the  words  here  and  there  and  are  blind  to  purposes 
and  context.  The  main  purpose  of  sec.  156  is  to  provide  against 
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terms  and  conditions  modifying  or  impairing  the  contract  of  in- 
surance. Contracts  of  insurance  were  frequently  rendered  invalid 
by  “ warranties”  contained  in  the  application;  insurers  perhaps 
generally  not  knowing  the  nature  and  effect  of  a warranty.  No 
question  of  any  such  character  arose  in  this  case:  and,  having 
regard  to  sec.  194,  condition  8,  I find  it  difficult  to  understand 
why,  in  a case  such  as. this,  in  which  there  is  nothing  like  an  attempt 
to  modify  or  impair  the  policy,  by  terms,  conditions,  or  warranty, 
the  application  may  not  be  looked  at  if  there  be  ambiguity  in  the 
expressed  words  of  the  contract.  But  it  was  not  needful  to  express 
an  opinion  on  that  question;  the  plaintiff,  having  made  evidence 
of  the  application,  was  bound  by  that  course,  even  if  otherwise  it 
would  not  have  been  evidence.  And,  besides  all  this,  an  appli- 
cation might  well  be  conclusive  evidence  if  reformation  of  the  con- 
tract were  sought:  the  Act  can  hardly  have  been  meant  to  bind 
the  parties  to  a contract  which  neither  ever  made  or  intended  to 
make. 

Then,  coming  back  to  this  case.  The  provisions  of  condition  8, 
sec.  194,  cannot  be  applied  to  it  until  the  plaintiffs  have  proved 
that  the  interim  receipt,  upon  which  this  action  is  brought,  is  not 
in  accordance  with  the  terms  of  their  application  for  such  insur- 
ance, and  that  the  company  did  not  point  out  in  writing  the 
particulars  wherein  it  so  differed.  And  the  only  point  of  difference 
that  is  material  to  the  rights  of  the  parties  is:  whether  the  insur- 
ance was  one  for  the  long-date — one  year — or  "was  one  for  the 
short-date — 30  days.  If  for  the  short-date  only,  then  the  defend- 
ants are  not  liable;  that  date  expired  before  the  fire:  if  for  a year, 
then  the  defendants  are  liable,  there  is  really  no  substantial 
defence  to  the  action. 

The  parties  are  agreed  upon  two  things:  (1)  that  a contract 

of  insurance  was  made;  and  (2)  that  it  was  made  verbally,* by 
telephone. 

The  substance  of  the  evidence  respecting  the  contract,  shortly 
stated,  in  the  words  of  those  most  concerned  in  the  making  of  it, 
I shall  now  read;  the  contract  having  been  made  on  the  plaintiffs' 
behalf,  not  by  themselves,  but  by  a firm  of  capable  insurance 
brokers;  and  on  the  defendants’  behalf,  by  their  manager  for  this 
Province. 

The  head  of  the  firm  of  brokers  did  not  make  the  contract,  but 
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his  testimony  shews  that  it  was  not  made  on  any  written  appli- 
cation, but  was  made  verbally.  He  stated  that  thus : — 

“ Q.  The  matter  was  arranged  by  telephone  before  the  written 
application  was  sent  over?  A.  In  the  ordinary  course  of  business 
it  likely  would  be. 

“Q.  Don’t  you  know?  A.  I should  think  so.” 

Then  the  defendants’  manager,  with  whom  this  contract  was 
made,  after  saying  that  it  was  made  verbally  by  telephone,  states 
thus  what  it  was:  “He  asked  if  I would  issue  a cover  note  or 

interim  receipt.  I was  reluctant  to  do  this,  but  I said  I would  do 
it  subject  to  inspection.  I marked  the  requisition  form  in  pencil 
when  it  came  in,  ‘Subject  to  inspection.’” 

And  the  broker  who  actually  made  the  contract  in  the  plaint- 
iffs’ behalf,  after  also  stating  that  it  was  made  verbally  by  tele- 
phone, gives  this  account  of  what  it  was: — 

“Mr.  Heighington:  At  any  rate,  you  spoke  to  Mr.  Corbould? 
A.  I did;  the  matter  was  arranged  with  him. 

“Q.  I am  instructed  that  Mr.  Corbould  at  first  declined  the 
risk  altogether,  didn’t  want  it  at  all.  A.  To  us? 

“Q.  Yes,  to  you.  A.  Well,  in  his  conversation  he  may  have 
indicated  that  he  thought  it  was  a class  that  is  unusual,  asked  for 
a lot  of  information.  Finally  I think  it  ended  up  something  like 
this:  Well,  he  wasn’t  going  to  refuse  the  risk,  after  I had  de- 
scribed it,  because  others  had  refused  it.  He  would  go  on  and  have 
an  inspection  made. 

“Q.  He  said  it  ended  up  by  you  asking  for  a covering  note? 
A.  Exactly.  The  insurance  was  bound. 

“Q.  He  said  you  asked  for  a covering  note?  A.  An  interim 
receipt. 

“Q.  And  that  he  said,  Yes,  subject  to  inspection?  A.  Well, 
he  indicated  that  he  would  want  to  inspect  the  risk,  naturally. 

“Q.  That  was  before  any  application  or  binder  from  your 
office  went  over?  A.  Naturally,  the  insurance  has  to  be  arranged 
over  the  ’phone  first. 

“Q.  Then  you  sent  over  a binder?  A.  Our  term  for  that  is 
a requisition  for  insurance. 

“Q.  That  was  the  document  you  sent  over?  A.  That  is  his 
copy.  That  is  what  went  to  his  office.” 

After  this  verbal  application  and  contract  were  made,  the 
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defendants,  in  evidence  of  it,  prepared  and  sent  to  the  brokers  the 
interim  receipt  in  question,  and  upon  which  this  action  is  brought : 
and  these  experienced  and  capable  brokers  received  it,  and,  after 
some  length  of  time,  sent  it  on  to  the  plaintiffs,  as  the  contract 
thus  made. 

The  interim,  receipt  is  for  insurance  for  not  more  than  30  days. 
The  brokers  knew  this;  they  knew  all  about  insurance  in  all  its 
phases;  and  they  asked  for  an  interim  receipt  and  accepted  this  re- 
ceipt as  a writing  setting  out  truly  what  the  contract  was;  and,  as 
I have  said,  sent  it  on  to  the  plaintiffs  as  such. 

After  the  verbal  contract  was  made,  an  application  in  writing 
for  insurance  for  12  months  was  sent  by  the  brokers  to  the  defend- 
ants: that  is,  after  they  had  verbally  applied  for  insurance  for  12 
months,  but  had  succeeded  in  getting  it  for  30  days  only. 

The  interim  receipt  recites  an  application  for  insurance  for 
12  months,  but  gives  it  for  30  days  only. 

During  the  30  days,  the  defendants’  manager  for  this  Province 
took  some  steps  towards  obtaining  from  the  head  office  of  the 
company  in  the  Province  of  Manitoba  insurance  for  the  12  months; 
but  nothing  definite  was  ever  done  in  it:  the  application  was  not 
sent  on  nor  any  policy  ever  issued:  and  under  the  terms  of  the 
interim  receipt,  unless  a policy  was  issued  in  the  30  days,  the  in- 
surance was  not  extended  beyond  that  short-date  or  covering 
period. 

During  the  30  days,  the  defendants’  manager  asked  the  brokers 
in  effect  to  get  them  released  from,  their  contract,  which  meant  to 
place  the  insurance  elsewhere:  and,  after  the  loss  had  occurred,  it 
is  said  that  the  manager  inquired  whether  they  had  been  released. 

Then,  in  these  circumstances,  what  is  proved? 

The  onus  of  proof  is  on  the  plaintiffs;  and,  in  order  to  succeed 
on  this  appeal,  they  must  have  proved  at  the  trial  either:  (1) 

that  the  contract  of  insurance  was  for  12  months;  or  (2)  that,  on 
an  application  for  12  months’  insurance  for  them,  the  defendants, 
without  pointing  out  in  writing  that  their  interim  receipt  was  for 
30  days  at  most,  sent  to  them  their  interim  receipt  for  that  short- 
date  only. 

These  questions  are  purely  questions  of  fact;  but,  as  the  trial 
Judge  does  not  seem  to  me  to  have  quite  so  dealt  with  them,  if 
the  case  had  even  now  to  be  determined  by  me  alone,  I should 
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probably  reach,  without  any  great  difficulty,  the  conclusion  that 
the  plaintiffs  had  failed  to  satisfy  the  onus  of  proof,  resting  upon 
them,  in  both  respects. 

The  fact  that  the  written  application  for  a year’s  insurance  was 
sent  to  the  defendants’  manager  after  the  verbal  contract,  had  been 
made,  does  not  seem  to  me  to  be  at  all  inconsistent  with  the  whole 
testimony  as  to  short-date  or  covering  insurance;  having  got  the 
short-date  or  covering  insurance,  it  was  the  most  probable  thing 
that  the  application  for  the  long-date  would  be  made:  there  were 
30  days  in  which  it  might  be  obtained;  and,  as  it  had  not  been 
made  plain  that  the  defendants  would  not  in  the  30  days  agree  to 
extend  the  insurance,  this  written  application  is  no  more  than 
would  be  expected:  and,  if  there  were  no  hope  of  an  extension, 
what  object  could  there  be  in  sending  it  when  the  contract  was 
already  made  and  made  for  the  short-date  only? 

Nor  does  the  recital  in  the  interim  receipt  conflict  with  the 
story  of  the  contract  for  covering  insurance  only.  The  applica- 
tion, that  is,  the  verbal  application,  was  for  12  months;  but,  that 
being  refused,  the  parties  agreed  upon  the  insurance  for  30  days 
only;  and  so  the  interim  receipt  is  correct  in  all  its  details  in  that 
respect. 

So,  too,  as  to  the  desire  to  be  relieved:  the  defendants  did  not 
like  the  risk:  they  desired  to  be  relieved  from  it,  but  from  what 
risk?  Why  not  the  30  days?  All  this  is  quite  consistent  with  a 
risk  for  30  days;  and  more  than  consistent  with  it;  for,  if  the  con- 
tract covered  the  12  months,  can  there  be  any  doubt  that  the  de- 
fendants would  have  given  the  seven  days’  notice  provided  for  in 
the  Act  and  have  relieved  themselves : with  a risk  for  30  days  only 
that  was  not  worth  while,  the  risk  would  run  out  as  soon  of  its 
own  accord.  And  insurance  companies  do  not  care  to  antagonise 
insurance  brokers,  through  whom  they  may  acquire  much  insur- 
ance. 

And  as  to  the  inquiry  after  the  fire,  whatever  it  may  have  been, 
it  was  quite  natural,  even  if  the  risk  had  been  only  for  30  days. 

But,  as  I have  said,  the  questions  involved  are  purely  questions 
of  fact;  and  as,  however  it  may  have  been  at  the  trial,  here  the 
Judges  have  had  the  benefit  of  a full  discussion  of  these  consider- 
ations, and  yet  three  of  them  at  least  are  able  to  find  in  favour  of 
the  plaintiffs  on  one  or  both  of  the  questions  upon  which  the 
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parties’  rights  depend,  the  judgment  of  the  Court  must  be  in 
favour  of  the  plaintiffs. 

The  appeal  must  be  dismissed. 

Riddell,  J.: — The  plaintiffs,  desiring  to  insure  for  $19,500 
their  building  and  contents,  employed  a firm  of  insurance  brokers, 
Messrs.  McLean  Szeliski  & Stone,  of  Toronto,  to  place  the  insur- 
ance. The  brokers  proceeded  to  place  it  with  their  own  companies 
and  others.  Amongst  others  applied  to  were  the  defendants,  who 
issued  an  interim  receipt  for  $2,000  dated  the  30th  April,  1915; 
a fire  occurred  on  the  31st  May;  the  plaintiffs  furnished  proofs  of 
loss,  &c.;  and,  the  defendants  refusing  to  pay,  this  action  was 
brought.  At  the  trial  before  my  brother  Britton  at  Toronto,  in 
October,  1916,  judgment  was  given  for  the  plaintiffs  for  $1,897.44, 
interest,  and  costs.  The  defendants  now  appeal. 

The  only  question  to  be  determined  is,  “ What  was  the  contract 
of  insurance?”  And  that  involves  both  statutory  law  and  fact. 

Leaving  aside  immaterial  detail,  the  facts  are  as  follow: — 

Brisley,  the  right-hand  man  of  Mr.  McLean,  the  head  of  the 
broker  firm,  took  charge  of  placing  the  insurance;  he  spoke  to  a 
friend  of  his,  one  Knowland,  in  the  office  of  the  defendants’  agency, 
and  was  referred  to  Corbould,  the  defendants’  Toronto  manager, 
“to  discuss  the  hazards  of  the  risk.”  The  risk  was  an  unusual  one, 
and  had  been  refused  by  other  companies,  but  that  circumstance 
did  not  prevent  Corbould  from  considering  insurance;  he  said  “he 
would  go  on  and  have  an  inspection  made.”  Then  Brisley  asked 
for  “a  covering  note”  or  “an  interim  receipt;”  and  Corbould  said, 
“Yes,  subject  to  inspection.” 

This  is  Brisley ’s  story;  Corbould’s  is  a little  different.  He  says 
that,  not  receiving  satisfaction  from  Brisley,  he  spoke  to  McLean, 
who  gave  him  further  information,  and  thereupon  he  (Corbould) 
said  he  would  take  it  subject  to  inspection.  “He  (McLean)  asked 
if  I (Corbould)  would  issue  a cover  note  or  interim  receipt.  I was 
reluctant  to  do  this,  but  I said  I would  do  it  subject  to  inspection.” 

Quacunque  via,  there  was  an  agreement  on  the  part  of  Corbould 
to  “issue  a cover  note  or  an  interim  receipt,”  “subject  to  inspec- 
tion.” If  it  were  shewn  that  that  agreement  was  implemented, 
and  the  interim  receipt  issued  thereunder,  the  defendants  might 
have  a stronger  case;  but  no  one  says  that  such  was  the  fact. 
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An  application  in  writing  comes  in  for  12  months’  insurance: 
the  manager,  Corbould,  pencils  on  it,  “Subject  to  inspection,” 
and  issues  an  interim  receipt:  “Messrs.  A.  R.  Williams  . . . 

having  applied  for  insurance  against  fire  for  12  months  from 
this  date  for  two  thousand  dollars  . . . premium  open  . . 

. it  is  hereby  agreed  by  the  Canada  National  Fire  Insurance 
Company  that  . . . the  above  property  is  hereby  insured,  sub- 
ject to  the  conditions  and  stipulations  of  its  policy,  for  30  days 
from  this  date  or  until  a policy  is  sooner  delivered  or  notice  is 
given  that  the  application  is  declined  by  the  company,  in  which 
event  this  interim  guarantee  shall  become  void  and  of  no  effect.” 


It  seems  to  me  that  the  insurance  company,  upon  receipt  of 
the  application  in  writing,  chose  to  accept  the  written  application 
rather  than  to  carry  out  the  oral  arrangement.  Their  manager, 
upon  receipt  of  the  written  application,  issued  an  interim  receipt 
in  answer  and  expressly  referring  to  it.  McLean  swears  positively 
that  his  firm  delivered  the  application  to  the  defendants  and 
“obtained  an  interim  receipt  for  it”  (p.  31  of  the  notes  of  evi- 
dence). I think  the  company  must  be  in  the  same  position  as  if 
the  written  documents  shewed  the  contract. 


Especially  is  this  the  case  when  we  find  that  the  manager  allot- 
ted to  the  application,  a policy  number,  filled  in  the  open  rate,  the 
premium,  &c.,  &c. 

When  the  application  is  for  a 12  months’  policy,  any  policy 
furnished  “after  such  application”  shall  be  deemed  “to  be  in 
accordance  with  the  terms  of  the  application”  for  12  months — 
the  Insurance  Act,  R.S.O.  1914,  ch.  183,  sec.  194,  statutory  con- 
dition 8 — unless  the  company  take  the  prescribed  precaution.  An 
interim  receipt  is,  by  the  combined  effect  of  clauses  45  and  14  of 
sec.  2,  a “policy;”  the  company  did  not  point  out  in  writing  the 
particulars  wherein  it  differs  from  the  application;  and  I think 
the  effect  of  the  statute  is  to  make  this  a binding  policy  for  12 
months. 

The  decision  of  the  Supreme  Court  of  Canada  in  Dominion 
Grange  Mutual  Fire  Insurance  Association  v.  Bradt,  25  S.C.R.154, 
approving  as  it  does  Barnes  v.  Dominion  Grange  Mutual  Fire 
Assurance  Association  (1895),  22  A.R.  68,  prevents  us  from  giving 
any  advantage  to  the  company  from  the  terms  of  the  interim 
receipt. 
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I have  not  taken  into  consideration  in  this  judgment  the  sub- 
sequent conduct  of  Corbould;  it  does  not  assist,  but/as  I think, 
weakens,  the  case  of  the  defendants. 

The  appeal  should  be  dismissed  with  costs. 

Rose,  J.: — The  interim  receipt  issued  by  the  defendants  pur- 
ported to  grant  insurance  for  30  days  from  the  30th  April,  1915, 
or  until  a policy  was  sooner  delivered  or  notice  was  given  that  the 
application  was  declined.  The  fire  in  respect  of  which  the  claim 
sued  upon  was  made  occurred  on  the  31st  May,  1915,  i.e.,  one  day 
after  the  expiration  of  the  30  days.  The  plaintiffs  say  that,  never-  * 
theless,  they  are  entitled  to  recover  because  the  receipt  was  issued 
after  application  for  insurance  for  a year,  and,  as  the  defendants 
failed  to  point  out  in  writing  the  particulars  wherein  the  receipt 
differed  from  the  application,  the  8th  statutory  condition  has  the 
effect  of  extending  the  term  of  the  insurance  that  the  interim 
receipt  purports  to  grant. 
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In  endeavouring  to  solve  the  question  whether  the  8th  condi- 
tion has  the  effect  contended  for,  the  first  thing  to  do  is  to  deter- 
mine what  the  application  was  that  led  to  the  issue  of  the  receipt. 
This  apparently  simple  question  of  fact  has  caused  me  great  diffi- 
culty. The  insurance  in  question  forms  part  of  a total  insurance 
of  some  $19,500,  represented  by  the  policies  or  interim  receipts  of 
a number  of  companies.  The  plaintiffs  did  not  themselves  place 
the  insurance,  but  entrusted  the  business  to  brokers,  Messrs. 
McLean  Szeliski  & Stone,  and  all  the  communications  with  the 
defendant  company  were  through  those  brokers.  The  risk  was  an 
extra-hazardous  one,  and,  apparently,  it  was  not  easy  to  procure 
the  whole  of  the  required  insurance ; indeed,  some  companies  seem 
to  have  declined  it  before  the  offer  of  a portion  of  it,  $2,000,  to 
the  defendants.  Mr.  Brisley,  “Mr.  McLean’s  right-hand  man,” 
thought  he  would  offer  some  of  the  business  to  his  friend  Mr. 
Knowland,  the  Toronto  agent  of  the  defendants.  Accordingly, 
he  spoke  on  the  telephone  to  Knowland,  whose  office  is  in  the 
same  room  or  suite  of  rooms  as  that  of  Mr.  Corbould,  the  manager 
of  the  defendants’  Ontario  branch.  Knowland  referred  the  matter 
to  Corbould  “to  discuss  the  hazards  of  the  risk.”  Brisley  then 
spoke  to  Corbould.  His  account  of  the  result  of  the  conversation 
is,  that  Corbould  “wasn’t  going  to  refuse  the  risk,  after  (Brisley) 
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had  described  it,  because  others  had  refused.  He  would  go  on  and 
have  an  inspection  made.  The  insurance  was  bound.”  Brisley 
asked  for  an  interim  receipt.  Corbould  “ naturally  indicated  that 
he  would  want  to  inspect  the  risk.”  The  insurance  being  thus 
arranged,  a requisition  for  insurance  was  sent  to  the  defendants* 
The  “ requisition”,  which  is  an  exhibit,  is  on  a printed  form  of  the 
brokers,  addressed  to  F.  S.  Knowland,  and  saying  in  part : “Please 
bind  for  us  the  following  insurance:  Name  of  company — Canada 

National.  Interim  No , Policy  No replacing — 

new Amount.  .$2,000,  Rate — open;  Term — 

12  months.  From  April  30,  1915,  to  Apr.  30,  1916 ” 

The  words  above  printed  in  italics  are  printed  in  the  requisition. 
The  other  words  are  typewritten. 

Mr.  McLean  adds  that  the  requisition  was  delivered  to  the 
company,  and  that  the  brokers  “obtained  an  interim  receipt  for  it.” 

Mr.  Corbould  says  that,  when  the  matter  was  referred  to  him 
by  Knowland,  he  spoke  on  the  telephone  first  to  Brisley,  who  could 
not  give  him  all  the  information  he  wanted,  and  then  to  McLean. 
After  getting  additional  information  from  McLean,  he  said  he 
“would  take  it  subject  to  inspection.”  The  time  at  which  the* 
inspection  could  be  made  was  discussed,  and  then  McLean  “asked 
if  I would  issue  a cover  note  or  interim  receipt.  I was  reluctant 
to  do  this,  but  I said  I would  do  it  subject  to  inspection.  I marked 
the  requisition  form  in  pencil,  when  it  came  in,  ‘subject  to  inspec- 
tion.’” There  is  no  evidence  as  to  exactly  what  Corbould  meant 
by  taking  the  insurance  or  issuing  the  interim  receipt  “subject  to 
inspection;”  but  it  is  plain  that  he  did  not  mean  that  he  would 
not  bind  his  company  until  he  had  made  an  inspection,  because 
he,  personally,  issued  the  interim  receipt.  There  never  was  an 
inspection  of  the  premises  by  or  on  behalf  of  the  defendants;  but 
on  the  25th  April,  the  brokers  having  furnished  the  form  for  the 
written  portion  of  the  policy,  there  was  apparently  a conversation 
on  the  telephone  between  some  one  in  the  office  of  the  brokers  and 
some  one  in  Mr.  Corbould’s  office,  and  a letter  was  written  by 
Mr.  Corbould’s  instructions,  and  in  his  name,  to  the  brokers, 
saying:  “We  wish  to  be  relieved  of  liability  in  this  connection  as 
soon  as  possible,  as,  upon  inspection,  we  find  that  this  is  a class  of 
risk  which  our  company  prefer  to  avoid.  Please  return  interim 
receipt,  when  we  will  calculate  the  premium  for  time  on  risk. 
Thanking  you  for  the  offer  of  this  business ” 


XXXIX.] 


ONTARIO  LAW  REPORTS. 


355 


The  brokers  apparently  made  some  efforts  to  get  another 
company  to  go  on  the  risk  instead  of  the  defendants,  but  did  not 
succeed.  Two  or  three  days  before  the  fire,  Mr.  Corbould’s  assist- 
ant asked  them  on  the  telephone  whether  they  “had  relieved  the 
Canada  National  of  liability, ” and,  being  told  that  the  brokers 
were  “doing  (their)  best  to  relieve  them  at  the  earliest  possible 
moment,”  “replied  to  the  effect  that  he  wished  (the  brokers) 
would  get  them  off  as  soon  as  possible.” 

I think  the  foregoing  is  practically  all  the  evidence  as  to  what 
was  done,  and  the  only  other  bit  of  testimony  that  need  be  referred 
to  is  Mr.  Corbould’s  statement  of  the  practice.  He  says  that 
probably  “ninety-five  per  cent,  of  all  the  (fire)  insurance  written 
is  written  first  on  an  interim  receipt  . . . that  is,  the  com- 

pany or  one  of  its  agents  issues  an  interim  receipt  to  the  man 
who  makes  the  application  for  the  insurance,  . . . and  that 

is  followed  usually  by  a policy  written  some  time  afterwards,  if 
the  risk  is  accepted.”  The  policy  may  not  issue  for  thirty,  sixty, 
or  ninety  days,  “depending  on  the  amount  of  business  in  hand  or 
on  how  soon  you  get  your  forms.” 

Upon  this  evidence,  the  defendants’  argument  is,  that  there 
was  an  application  for  insurance  for  a period  longer  than  a month, 
presumably  a year,  which  was  declined;  and  thereupon  an  appli- 
cation for  insurance,  in  the  form  of  an  interim  receipt  for  a month, 
which  was  accepted;  and  that  the  requisition  which  was  sent  in, 
and  which  was  in  the  same  terms  as  the  application  that  had  been 
declined,  has  no  bearing  upon  the  case ; and  that,  therefore,  there 
is  no  difference  between  the  real  “application”  and  the  interim 
receipt,  and  no  case  for  resorting  to  the  8th  statutory  condition, 
even  if  that  condition  might  otherwise  be  applicable. 

If  the  fact  is,  as  the  defendants  contend,  that  the  parol  appli- 
cation for  insurance  for  the  full  term  was  refused,  and  that  there- 
upon there  was  a parol  application  for  insurance  for  a month, 
which  was  accepted,  I think  the  decision  must  be  in  the  defend- 
ants’ favour.  The  8th  condition  is  applicable  to  parol  applications : 
Davidson  v.  Waterloo  Mutual  Fire  Insurance  Co.  (1905),  9 O.L.R. 
394;  and,  if  the  written  requisition  was  not  acted  upon,  there  is  no 
difficulty  in  holding  that,  although  the  interim  receipt  (which  is 
a “policy,”  within  the  meaning  of  the  condition — Coulter  v. 
Equity  Fire  Insurance  Co.  (1904),  7 O.L.R.  180,  184),  was  “after” 
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the  written  requisition  in  point  of  time,  it  is  controlled,  not  by  it, 
but  by  the  parol  application. 

After  a great  deal  of  consideration,  and,  I must  confess,  with 
some  hesitation,  I have  come  to  the  conclusion  that  the 
evidence  does  not  support  the  defendants’  argument.  It  seems  to 
me  that  the  fair  result  of  the  evidence,  especially  when  Mr.  Cor- 
bould’s  statement  of  the  practice  is  kept  in  mind,  is,  that  there  was 
a parol  application  for  and  granting  of  insurance  for  the  extended 
period  “ subject  to  inspection,”  and,  as  incidental  to  and  part  of 
that  insurance,  a request  for  and  the  issue  of  the  interim  receipt, 
as  evidencing  the  agreement  that  had  been  made.  I have  reached 
this  conclusion  upon  the  evidence  as  to  what  was  said,  and  without 
regard  to  the  wording  of  the  receipt,  and  without  regard  to  the 
evidence  to  which  I have  referred  as  to  the  efforts  of  the  defendants 
to  get  off  the  risk.  But  I think,  in  addition,  that,  with  perfect 
fairness  to  the  company,  some  slight  effect  may  well  be  given  to 
the  fact  that  the  receipt  recites  an  application  for  insurance  for 
12  months. 


Upon  my  finding  as  to  the  facts,  there  remains  to  be  consid- 
ered whether,  because  of  the  8th  condition,  or  even  without  refer- 
ence to  it,  the  defendants  are  to  be  held  to  have  entered  into  a 
contract  for  a year,  from  which  they  could  escape  only  by  termi- 
nating the  insurance  in  the  way  prescribed  by  the  Act.  I think 
it  ought  almost  to  be  held  that  there  was  a valid  parol  contract  for 
insurance  for  a year,  and  that  the  mere  delivery  of  a receipt 
for  insurance  for  a month  was  ineffective  to  reduce  the  term: 
Coulter  v.  Equity  Fire  Insurance  Co.  (1904),  9 O.L.R.  35;  but, 
without  going  that  far,  I should  hold  that  there  was  an  application 
for  insurance  for  a year,  followed  by  the  receipt  in  question,  and 
that  the  plaintiffs’  case  is,  therefore,  made  out,  unless,  as  Mr. 
Heighington  argues,  the  8th  statutory  condition  is  not  effective  to 
extend  the  term  for  which  the  interim  receipt  purports  to  bind  the 
company.  Mr.  Heighington  said,  and,  I think,  correctly,  that  in 
every  case  cited  as  authority  for  the  proposition  that  where  there 
has  been  an  application  for  a year  followed  by  a receipt  for  a month, 
the  receipt  is,  by  reason  of  the  condition,  to  be  treated  as  valid 
for  the  year,  you  find  some  additional  fact  sufficient  to  sustain  the 
judgment.  For  instance,  in  Coulter  v.  Equity  Fire  Insurance  Co., 
9 O.L.R.  35,  it  was  found  as  a fact  that  there  was  a valid  parol 
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contract  for  a year  (p.  40),  and,  after  delivery  of  the  receipt,  the 
company  accepted  a year’s  premium  and  retained  it  for  ten  months : 
in  Dominion  Grange  Mutual  Fire  Insurance  Association  v.  Bradt, 
25  S.C.R.  154,  it  was  held,  on  the  construction  of  the  document 
itself,  that  there  was  a completed  contract  for  4 years.  How- 
ever, one  of  the  grounds  taken  by  the  present  Chief  Justice  of 
Ontario  in  his  judgment  in  the  Coulter  case,  7 O.L.R.  180,  at  p. 
184,  was,  that  the  condition  has  the  effect  contended  for,  and,  no 
doubt  having  been  cast  upon  this  decision  when  the  case  came 
before  the  Court  of  Appeal,  9 O.L.R.  35,  I think  that,  notwith- 
standing the  doubt  raised  by  Anglin,  J.,  in  Sharkey  v.  Yorkshire 
Insurance  Co.,  54  S.C.R.  92,  32  D.L.R.  711,  the  matter  is  hardly 
open  for  discussion  in  this  Court.  Moreover,  with  what  Anglin, 
J.,  said  in  Sharkey’s  case  is  to  be  contrasted  what  was  said  by 
Idington,  J.,  in  Laforest  v.  Factories  Insurance  Co.  (1916),  30  D.L.R. 
265,  53  S.C.R.  296,  at  p.  301:  “The  obvious  purpose  of  the  con- 
dition . . . was  to  meet  the  not  infrequent  cases  of  a 

variation  in  or  departure  from  the  description  of  the  subject-matter 
insured,  as  given  in  the  application,  or  the  time  to  run,  or  rate  (if 
any)  specified  therein.  Such  like  errors  sometimes  might  creep  in, 
and  the  insured  was  thus  protected.” 

It  was  argued  that  the  ownership  of  the  goods  was  not  proved. 
I think  the  evidence,  on  this  point  was  sufficient  to  justify  the 
learned  trial  Judge’s  finding  in  favour  of  the  plaintiffs. 

It  was  also  argued  that,  because  there  do  not  appear  on  the 
face  of  the  interim  receipt  all  the  particulars  that  sec.  193  of  the 
Ontario  Insurance  Act  requires  to  be  set  forth  on  the  face  of  the 
policy,  the  receipt  in  question  cannot  be  considered  a “policy” 
Within  the  meaning  of  the  8th  statutory  condition.  I do  not  think 
this  objection  is  open  to  the  company. 

I would  dismiss  the  appeal  with  costs. 

Lennox,  J.,  agreed  that  the  appeal  should  be  dismissed  with 
costs. 

Appeal  dismissed  with  costs. 
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[APPELLATE  DIVISION.] 
Re  Watson  and  Monahan. 


Mines  and  Mining— Licensee — Mining  Claim — Failure  to  Comply  with  Pro- 
visions of  Mining  Act  of  Ontario,  R.S.O.  191 ch.  32 — Order  of  Mining 
Commissioner  Relieving  from  Forfeiture — Jurisdiction — “Prevented” — 
“Other  Good  Cause  Shewn” — Right  of  Appeal — “Decision”  of  Commis- 
sioner— Secs.  83,  85,  86,  151  of  Act. 

The  Mining  Commissioner  has  no  power,  under  sec.  85  of  the  Mining  Act  of 
Ontario,  R.S.O.  1914,  ch.  32,  to  make  an  order  relieving  the  holder  of  a 
mining  claim  from  forfeiture  consequent  upon  his  failure  to  comply  with 
the  requirements  of  the  Act,  unless  some  good  reason  for  the  failure — some 
reason  of  a preventing  character  or  some  preventing  cause — is  shewn  by  the 
applicant  for  relief. 

Meaning  and  construction  of  sec.  85,  as  enacted  by  the  Mining  Amendment 
Act,  4 Geo.  V.  ch.  14,  sec.  4. 

Semble,  that  a licensee  who  has  forfeited  his  claim  (sec.  83)  may  have  relief 
under  sec.  86. 

An  appeal  lies  to  a Divisional  Court  of  the  Appellate  Division,  under  sec.  151, 
from  an  order  of  the  Mining  Commissioner  under  sec.  85. 


An  appeal  by  Walter  Monahan  from  an  order  of  the  Mining 
Commissioner. 

J.  Craig  Watson,  the  respondent,  staked  out  and  recorded  two 
mining  claims  in  a surveyed  township.  He  did  the  first  30  days’ 
work  as  required  by  the  Mining  Act  of  Ontario,  R.S.O.  1914, 
ch.  32,  but  failed  to  do  the  60  days’  work  required  to  be  done  at 
a later  stage.  Thereupon  the  appellant,  Walter  Monahan  (making, 
it  was  said,  a new  discovery) , restaked  the  claims.  The  respondent 
applied  to  the  Mining  Commissioner  for  reinstatement,  under  sec. 
85  of  the  Act;  the  Commissioner  granted  the  request;  and  the 
appeal  was  from  the  order  of  the  Commissioner  allowing  reinstate- 
ment accordingly. 

March  28.  The  appeal  was  heard  by  a Divisional  Court  com- 
posed of  Meredith,  C.J.C.P.,  Riddell,  Lennox,  and  Rose,  JJ. 

A.  G.  Slaght,  for  the  appellant,  argued  that  the  respondent  had 
not  been  prevented  by  any  of  the  reasons  referred  to  in  sec.  85  of 
the  Mining  Act  of  Ontario,  R.S.O.  1914,  ch.  32,  as  enacted  by  the 
Mining  Amendment  Act,  1914,  4 Geo.  V.  ch.  14,  sec.  4,  from  doing 
the  second  year’s  work.  Therefore,  the  Commissioner  had  no 
power  to  grant  the  application  of  the  respondent,  in  the  circum- 
stances of  the  present  case.  There  had  been  no  “good  cause” 
shewn  here,  and  the  appellate  Court  had  power  to  review  the 
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question  of  “good  cause:”  Jones  v.  Curling  (1884),  13  Q.B.D.  262; 
Wallace  v.  City  of  Windsor  (1916),  36  O.L.R.  62,  28  D.L.R.  655. 
The  real  reason  for  the  respondent  asking  reinstatement  was  the 
subsequent  increase  in  the  value  of  property  in  the  vicinity,  and 
in  such  a case  relief  from  forfeiture  should  not  be  granted:  Re 
Drummond  and  Lavery  (1908),  Price’s  Mining  Commissioner’s 
Cases  282.  This  power  to  relieve  should  be  carefully  and  sparingly 
used:  Re  Kollmorgen  and  Webster  (1909),  ib.  334;  Re  Kollmorgen 
and  Montgomery  (1909),  ib.  397,  405. 

R.  S.  Robertson , for  Watson,  the  respondent,  contended  that 
the  Commissioner  had  acted  within  his  jurisdiction  in  granting 
the  relief  from  forfeiture.  “Good  cause”  had  been  shewn  for  the 
indulgence  granted:  Words  and  Phrases  Judicially  Defined,  p. 
3112.  No  appeal  lies  under  sec.  151  from  the  determination  of  the 
Commissioner  under  sec.  85,  as  sec.  151  deals  only  with  the  matters 
coming  under  sec.  123. 

Slaght,  in  reply,  contended  that,  as  sec.  151  gives  a right  to 
appeal  against  “every  decision”  of  the  Commissioner,  his  deter- 
mination in  this  case  was  appealable. 
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April  13.  Meredith,  C.J.C.P.: — If  the  rights  and  interests 
of  the  parties  to  this  appeal  only  should  be  affected  by  our  judg- 
ment in  it,  and  if  the  power  of  the  Mining  Commissioner  in  such 
a matter  were  unlimited,  there  should  be  no  hesitation  in  dismis- 
sing the  appeal,  the  respondent  being  the  first  discoverer  of 
“valuable  mineral  in  place”  on  the  land  in  question,  and  one  who 
never  had  any  intention  of  abandoning  his  rights  as  such,  nor  of 
evading  his  duties  in  acquiring  title  to  the  land,  but  who  merely 
let  the  time  slip  by  in  which  some  of  them  should  be  performed, 
and  is  now  willing  and  ready  to  make  good  his  default : whilst  the 
appellant  is  described  by  the  Commissioner  as  a “vulture”  hover- 
ing about  mining  centres  seeking  for  opportunity  to  acquire  such 
rights  upon  the  default  of  the  first  discoverer  even  though  inad- 
vertently or  through  inability  to  perform  his  duties,  a default 
which  is  noted  in  the  mining  records  of  the  district  and  so  made 
plain  to  the  hoverer. 

But  other  and  much  wider  and  more  important  considerations 
intervene:  nothing  should  be  done  contrary  to  the  policy  and 
purposes  of  the  Legislature  intended  to  be  given  effect  to  in  its 
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mining  legislation:  and  no  one  concerned  in  carrying  out  the  pro- 
visions of  such  legislation  should  be  permitted  to  exceed  the  power 
conferred  upon  him  by  it.  The  question  is  not  whether  “natural 
justice”  has  been  accorded  to  these  two  parties:  it  is,  what  are 
the  powers  of  the  Commissioner  in  all  such  cases,  and  how  should 
they  be  exercised  in  all  cases:  and,  having  regard  to  the  answers 
to  those  two  general  questions,  how  this  case,  upon  its  particular 
facts,  should  be  dealt  with  ? 

The  application  to  the  Commissioner  was  made  by  -the  res- 
pondent for  relief  from  a forfeiture  or  loss  of  his  rights  through 
such  default  as  I have  mentioned;  and  was  based  upon 
sec.  85  of  the  Mining  Act  of  Ontario,  that  section  being  in  these 
words:  “85. — (1)  Where  compliance  with  any  of  the  require- 
ments of  section  84  has  been  prevented  by  pending  proceedings, 
or  incapacity  from  illness  of  the  holder,  or  other  good  cause  shewn, 
the  Commissioner  within  three  months  after  default  may,  upon 
such  terms  as  he  may  deem  just,  make  an  order  relieving  the  person 
in  default  from  the  forfeiture  or  loss  of  rights,  and  upon  compli- 
ance with  the  terms,  if  any,  so  imposed,  the  interest  or  rights 
forfeited  or  lost  shall  revest  in  the  person  so  relieved,  but  as  a 
term  of  such  order  in  the  case  mentioned  in  clause  (a)  of  sub- 
section 1 of  section  84  the  holder  of  the  claim  shall  obtain  a special 
renewal  license,  which  shall  be  so  marked  and  which  shall  be 
issued  only  on  payment  of  twice  the  prescribed  license  fee,  and  in 
the  case  mentioned  in  clause  ( d ) of  the  said  sub-section  the  holder 
shall  file  a proper  report  and  pay  therewith  a special  fee  of  $25. 
(2)  The  Recorder,  upon  any  forfeiture  or  abandonment  of  or  loss 
of  rights  in  a mining  claim,  shall  forthwith  enter  a note  thereof, 
with  the  date  of  entry,  upon  the  record  of  the  claim  and  mark 
the  record  of  the  claim  ‘Cancelled/  and  shall  forthwith  post  up 
in  his  office  a notice  of  cancellation.” 

The  order  in  appeal,  relieving  the  respondent,  was  made  under 
the  provisions  of  this  section;  and  this  appeal  is  against  that  order. 

Three  questions  are  raised — they  indeed  raise  themselves — 
upon  this  appeal:  (1)  whether  an  appeal  lies  to  this  Court  in  such 
a case  as  this;  (2)  whether  the  Commissioner  had  power  to  make 
the  order  appealed  against,  that  is,  whether  the  facts  of  the  case 
bring  it  within  the  provisions  of  sec.  85;  and-  (3)  whether,  on  the 
merits  of  the  case,  if  it  be  one  within  the  section,  the  order  should 
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have  been  made.  But  it  will  be  more  convenient  to  consider 
question  (2)  first. 

The  material  facts  mainly  affecting  the  case  are:  that  the 
respondent,  who  was  a licensee,  under  the  provisions  of  the  Act, 
had  been  duly  recorded  as  a discoverer  of  “ valuable  mineral  in 
place”  in  the  land  in  question,  and  had  apparently  done  all  things 
necessary  to  perfect  his  claim  until  the  expiration  of  three  months 
next  following  the  recording  of  it;  but  had  done  nothing  after 
that  up  to  the  time  when  the  Mining  Recorder  noted  his  rights  as 
cancelled,  on  the  29th  December,  1916;  when  he  recorded  the 
claim  of  the  appellant  as  one  by  a new  discoverer. 

Section  83  of  the  Act  is  in  these  words:  “ Non-compliance  by 
the  licensee  with  any  requirement  of  this  Act  as  to  the  time  and 
manner  of  the  staking  out  and  recording  of  a mining  claim  or  with 
a direction  of  the  Recorder  in  regard  thereto,  within  the  time 
limited  therefor,  shall  be  deemed  to  be  an  abandonment,  and  the 
claim  shall,  without  any  declaration  entry  or  act  on  the  part  of 
the  Crown  or  by  any  officer,  unless  otherwise  ordered  by  the 
Commissioner,  be  forthwith  open  to  prospecting  and  staking  out.” 

The  respondent’s  application  was  for  relief,  under  sec.  85,  from 
the  effect  of  sec.  83  upon  his  claim.;  and  for  that  only;  and  for  that 
purpose  it  must  be  taken  that  he  had  made  default  and  was  to  be 
treated  as  if  he  had  abandoned  it:  and,  that  being  so,  he  could 
rightly  be  given  relief  only  if  compliance  with  the  requirement  of 
the  Act  in  respect  of  which  he  was  in  default,  had  been  “ prevented 
by  pending  proceedings,  or  incapacity  from  illness  of  the  holder, 
or  other  good  cause  shewn:”  words  all  of  which  cannot  be  given 
any  good  grammatical  construction,  but  none  the  less  words  which 
must  be  given  their  real  meaning  if  it  can  be  ascertained  from  them 
and  the  context. 

“Prevented  by  other  good  cause  shewn”  is  not  an  intelligible 
expression  literally;  but  if  read,  as  it  seems  to  me  the  section  may 
and  should  be,  as  meaning  “prevented  by,  &c.,  or  for  other  good 
cause  shewn,”  any  doubt  or  difficulty  is  at  once  expelled.  The 
words  “or  other  good  cause  shewn”  seem  to  me  to  have  been 
inserted  after  the  section  had  been  drafted;  and,  as  occasionally 
occurs,  were  awkwardly  inserted.  Section  80  (1)  gives  colour  to 
this  suggestion.  Under  it,  the  time  for  doing  the  work  in  respect 
of  which  the  respondent  must  be  taken,  for  the  purpose  of  this 
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case,  to  have  been  in  default,  may  be  extended  by  the  Recorder 
in  case  of  “pending  proceedings  or  of  the  death  or  incapacity  from 
illness  of  the  holder  of  a mining  claim.”  The  words  “other  good 
cause”  have  not  been  added  here.  There  does  not  seem  to  be  any 
especial  reason  for  confining  the  relief  to  cases  of  illness  or  pending 
proceedings;  or  any  for  excluding  any  other  good  reason  for  failure 
to  comply  with  the  requirement  of  the  Act;  though  such  reason 
ought  to  be  of  a preventing  character.  And  so,  if  any  good  reason 
for  giving  the  relief  which  the  order  in  appeal  affords,  were  proved, 
the  order  ought  to  be  sustained  here,  the  appellant’s  conduct, 
upon  his  own  shewing,  being  such  as  to  deserve  no  better,  if  not 
worse,  estimation  of  it  than  that  given  to  it  by  the  Commissioner. 

But  I am  unable  to  find  in  any  of  the  circumstances  of  the  case 
any  good  cause  for  relieving  the  respondent.  He  simply  neglected 
to  comply  with  the  requirements  of  the  Act,  which  he  had  read, 
and  was  as  capable  as  most  of  us  of  understanding. 

The  purpose  of  the  legislation  was  to  encourage  the  discovery 
of  valuable  minerals  and  the  development  of  mines  and  mining 
in  this  Province;  and  for  that  purpose  somewhat  stringent  pro- 
visions as  to  development  and  working  of  mining  claims  are  neces- 
sary; and  those  provisions  are  not  to  be  lightly  regarded,  and 
certainly  not  to  be  treated  as  if  of  no  consequence,  even  where  no 
claim  has  arisen. 

There  is,  of  course,  the  difficulty,  and  the  disadvantage,  which 
arises  from  the  encouragement  to  those  who  were  spoken  of  by 
counsel  for  the  appellant  as  well  as  by  the  Commissioner  as 
“vultures;”  but  that,  if  unavoidable,  is  not  enough  to  displace  the 
main  purpose  of  the  Act,  a quick  development  of  hidden  mineral 
wealth  of  the  Province:  and  it  is  avoidable  to  some  extent,  for, 
when  an  applicant  brings  himself  within  the  provisions  of  sec.  85, 
relief  may  well  be  given  against  such  a new  discoverer,  which 
would  not  be  given  against  one  acting  in  good  faith,  and  not  on 
searches  of  the  records  for  the  purpose  of  pouncing  on  the  claims 
of  the  neglectful,  or  knowledge  acquired  in  transactions  with,  or 
otherwise  from,  the  first  discoverer. 

There  being,  then,  no  ground  proved  which  could  entitle  the 
respondent  to  the  relief  he  sought,  this  appeal  must  be  allowed, 
if  this  Court  has  power  to  entertain  it;  and  that  it  has  seems  to 
me  to  be  plain. 
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The  power  conferred  upon  the  Commissioner  by  sec.  85  is  of 
a judicial  character:  the  power  to  make  good  a claim  which  this 
legislation  has  said  is  to  be  deemed  to  have  been  abandoned;  and 
to  make  bad  a subsequent  claim  which,  for  the  purposes  of  this 
application,  was  treated  as  a good  claim  under  the  provisions  of 
the  Act;  though  I feel  bound  to  add  that  I can  perceive  no  good 
reason  why  the  Commissioner  might  not  have  dealt  with  the 
question  of  the  validity,  as  well  as  the  character  otherwise,  of  the 
appellant’s  claim,  not  with  a view  to  determine  whether  it  was  a 
valid  one,  but  with  a view  to  determine  whether  it  afforded  good 
ground  for  refusing  relief  to  the  applicant  even  if  he  had  otherwise 
shewn  good  cause.  In  a case  of  equal  equities  it  is  not  usual  to 
interfere;  though  it  may  be  that  seldom  the  new  discoverer  is 
really  a new  discoverer  unaided  by  the  work  of  the  earlier 
discoverer. 

No  good  reason  has  been  suggested  why  there  should  not  be 
an  appeal  in  such  a case  as  this,  whatever  might  have  been  said  if 
conflicting  rights  were  not,  and  could  not  be,  involved  upon  such 
an  application.  It  is  not  suggested  that,  if  the  question  to  be 
determined  were  whether  the  appellant’s  claim  is  a valid  one,  an 
appeal  would  not  lie  against  a decision  that  it  is  not;  yet  on  such 
an  application  as  this  he  can  be  deprived  of  all  his  rights  incidental 
to  the  restoration  of  the  applicant  to  his,  and  so  deprived  without 
any  compensation. 

Then  when  the  Legislature  has  intended  that  a decision  of  the 
Commissioner  shall  be  final,  it  has,  in  one  case  at  all  events,  plainly 
said  so:  see  sec.  78  (1)  ( b );  and  the  right  to  appeal  generally  is 
given  in  these  wide  words:  “ Where  not  herein  otherwise  provided, 
an  appeal  shall  lie  to  a Divisional  Court  from  every  decision  of 
the  Commissioner,  including  an  order  dismissing  a matter  or  pro- 
ceeding under  the  provisions  of  section  141:”  see  sec.  151.  The 
“ decision”  which  may  not  be  appealed  against  by  reason  of  sec. 
78  (1)  ( b ) is  one  relating  to  the  performance  of  “working  condi- 
tions” under  the  Act;  if  such  a ruling  be  called  a u decision”  in 
that  section,  it  is  difficult  to  perceive  why  a ruling  under  sec.  85 
should  not  be  considered  a “decision”  under  sec.  151,  and  so 
expressly  appealable. 

And,  besides  all  this,  sec.  154  prohibits  certiorari,  injunction, 
mandamus,  and  prohibition,  plainly  shewing  that  the  right  to 
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appeal  to  this  Court  was  intended  to  afford  protection  in  all  cases 
against  the  errors  of  the  Commissioner. 

These  conclusions  being  reached,  the  third  question  which  I 
mentioned,  as  to  the  merits  of  the  application,  falls  to  the  ground: 
the  appellant  succeeds  on  the  ground  of  the  want  of  power  in  the 
Commissioner  to  make  any  order  giving  relief  under  sec.  85:  but 
this  conclusion  does  not  leave  the  respondent  remediless,  if  he 
should  have  relief.  Under  sec.  86,  the  Lieutenant-Governor  in 
Council  has  power,  a fact  which  adds  weight  to  the  conclusion 
that  the  Commissioner  has  not.  Nor  is  the  validity  or  invalidity 
of  the  appellant’s  claim  to  the  land  in  any  way  affected.  The 
appeal  should  be  allowed;  and  the  order  of  the  Commissioner 
should  be  set  aside:  the  general  rule  as  to  costs  here  should  also 
prevail. 

Riddell,  J. : — Mr.  Craig  Watson,  a mining  engineer,  graduate 
of  a respectable  American  University,  who  had  had  for  some  years 
considerable  experience  in  buying  and  selling  mines  in  our  mining 
regions,  staked  out  a certain  claim  in  a surveyed  towmship.  He 
performed  the  first  year’s  work  as  required  by  the  Act,  but  failed 
to  perform  the  second  year’s.  Thereupon  Monahan  (making,  it 
is  said,  a new  discovery)  restaked  the  claim:  Watson  applied  to 
Mr.  Godson,  the  Mining  Commissioner,  for  reinstatement,  under 
sec.  85  of  the  Act;  the  Commissioner  granted  the  request;  and 
Monahan  now  appeals. 

There  are  only  two  points  which  I think  it  necessary  to  consider. 

1.  It  is  said  by  the  respondent  that  the  exercise  by  the  Min- 
ing Commissioner  of  the  power  given  by  sec.  85  is  not  the  subject 
of  an  appeal  under  sec.  151. 

I do  not  think  that  this  objection  can  be  sustained.  Section 
151  gives  an  appeal  against  any  decision  of  the  Commissioner — 
the  Commissioner  was  called  upon  to  exercise  not  an  arbitrary  but 
a judicial  discretion  on  the  application  before  him,  and  his  determ- 
ination was  a “ decision.”  It  never  could  have  been  the  intention 
of  the  Legislature  to  give  any  officer  the  power  of  arbitrarily,  and 
according  to  his  own  whim,  giving  to  one  person  and  taking  away 
from  another  rights  which  might  be  of  great  value. 

2.  It  is  argued  for  the  appellant  that  the  Commissioner  had 
no  power,  in  the  circumstances  of  this  case,  to  grant  the  appli- 
cation of  the  respondent. 
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It  will  be  seen  that  the  Commissioner  has  power  only  when 
compliance  with  the  statute  is  prevented:  (1)  by  pending  pro- 

ceedings; or  (2)  by  incapacity  from  illness  of  the  holder;  or  (3)  by 
other  good  cause  shewn.  Nothing  of  the  kind  appears  here:  the 
holder  was  not  prevented  from  doing  the  work  at  all;  on  his  own 
story,  he  misunderstood  the  Act;  and,  while  he  did  not  intend  to 
let  his  claim  go,  he  did  not  intend  or  try  to  do  the  necessary  second 
year’s  work  at  the  proper  time. 

As  Watson  was  not  prevented  from  doing  the  work,  the  juris- 
diction of  the  Commissioner  did  not  attach. 

There  is  of  course  nothing  to  prevent  the  respondent  from 
applying  to  the  Lieutenant-Governor  under  sec.  86,  when  all  the 
facts  can  be  taken  into  consideration:  nor  is  there  anything  to 
prevent  his  asserting  that  his  understanding  of  the  Act  is  the  true 
construction  and  so  disputing  the  validity  of  Monahan’s  claim. 
All  we  do  is  to  set  aside  the  order  of  the  Commissioner,  with  costs 
here  and  below. 

Lennox,  J.: — I agree  that  appeal  should  be  allowed. 

Rose,  J.: — J.  Craig  Watson,  the  respondent  upon  this  appeal, 
staked  out  and  recorded  two  mining  claims.  He  did  the  first 
30  days’  work.  As  the  Commissioner  finds,  he  had  no  inten- 
tion of  abandoning  the  claims,  but  he  neglected  to  perform  the 
60  days’  work  that  ought  to  have  been  performed  during  the 
first  year  following  the  expiration  of  the  3 months  immediately 
following  the  recording  (sec.  78  (1)  ( b ));  and  under  sec.  84  his 
interest  ceased  and  the  claims  became  open  for  prospecting  and 
staking  out.  Shortly  after  the  claims  had  become  open,  the 
appellant,  Walter  Monahan,  searched  in  the  Recorder’s  office, 
found  that  the  claims  were  open,  and  proceeded  to  restake  and  to 
record  his  applications. 

Upon  an  application  to  the  Mining  Commissioner,  upon  behalf 
of  Watson,  for  relief  under  sec.  85  of  the  Mining  Act,  it  appeared 
that  Watson’s  failure  to  do  the  work  was  probably  due  to  a mis- 
apprehension on  his  part  as  to  the  time  within  which  the  work  had 
to  be  performed.  He  had  either  forgotten  the  precise  effect  of 
sec.  78  (1)  (6),  or  had  carelessly  misread  that  section,  and  had 
formed  the  impression  that  the  period  from  the  16th  November 
to  the  15th  April  was  excluded  from  the  computation  of  the  time. 
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The  Commissioner  made  an  order  relieving  Watson  from  the 
forfeiture  or  loss  of  rights;  and  this  appeal  is  from  that  order. 

Mr.  Robertson  objected  that  no  appeal  lay.  Judgment  upon 
the  objection  was  reserved,  and  the  argument  of  the  appeal  pro- 
ceeded subject  to  the  objection.  It  seems  to  me  that  the  order  in 
question  is  a “ decision”  within  the  meaning  of  sec.  151,  and  that 
an  appeal  lies.  I would,  therefore,  overrule  the  objection. 

The  Commissioner  heard  the  evidence  of  both  parties,  investi- 
gated the  conduct  of  each  in  connection  with  the  matter,  and  in  a 
considered  judgment  stated  his  reasons  for  thinking  that,  in  the 
exercise  of  his  discretion,  he  ought  to  “find  that  the  applicant  has 
shewn  good  cause  for  relief  from  forfeiture.”  The  Commissioner 
has  had  great  experience  in  the  administration  of  the  mining  law, 
is  very  familiar  with  the  practice  of  miners,  and  is  peculiarly  well 
qualified  to  say  when  relief  ought  to  be  granted  against  a forfeiture. 
If,  then,  I thought  that  this  was  a matter  within  the  discretion  of 
the  Commissioner,  I should  be  very  loath  to  interfere,  even  if 
there  was  a right  to  appeal  from  such  a discretionary  order.  How- 
ever, I do  not  think  that  he  had  jurisdiction  in  the  particular  case. 
Section  85  gives  jurisdiction  to  the  Commissioner  to  relieve  against 
forfeiture  “where  compliance  with  any  of  the  requirements  men- 
tioned in  section  84  has  been  prevented  by  pending  proceedings, 
or  incapacity  from  illness  of  the  holder,  or  other  good  cause  shewn” 
The  section  is  not  too  clearly  worded.  It  may  be  that  it  was  in- 
tended to  confer  upon  the  Commissioner  the  power,  which  he 
treats  himself  as  possessing,  to  relieve  against  a forfeiture,  if  he 
thinks  there  is  good  cause  for  so  doing,  and  if  the  application  is 
made  within  the  three  months  mentioned  in  the  section;  but  the 
section  cannot  be  construed  as  conferring  this  power  unless  some 
words  that  are  not  there  are  read  into  it,  and  I feel  bound  to  read 
the  words  “ other  good  cause  shewn”  as  controlled  by  the  word 
“prevented,”  and  to  hold  that  no  jurisdiction  is  conferred  upon 
the  Commissioner  unless  the  license-holder  has  been  prevented  by 
good  cause  shewn. 

The  meaning  of  the  word  prevented  has  been  considered  in  many 
cases.  Perhaps  the  most  helpful  of  them  is  Burr  v.  Williams  (1859), 
20  Ark.  171,  at  pp.  185  and  186;  but  in  no  case  that  I have  seen 
was  the  context  similar  to  that  in  the  section  that  we  have  to 
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construe;  and  there  is,  therefore,  little  assistance  to  be  had  from 
the  decisions. 

Taking,  then,  the  words  of  the  section  as  it  stands,  with  such 
little  assistance  as  is  to  be  had  from  the  decisions,  I do  not  think 
that  Watson  was  'prevented  from  doing  the  sixty  days’  work  within 
the  time  limited  by  the  statute.  He  could  have  done  it  at  any 
time  if  he  had  chosen  to  do  so.  He  seems  to  have  thought  that  he 
knew  of  reasons  why  he  need  not  do  it ; but  that  does  not  seem  to 
be  the  same  thing  as  being  prevented.  Therefore,  I think  the  Com- 
missioner had  no  jurisdiction  under  sec.  85,  and  that  the  only 
jurisdiction  is  that  conferred  by  sec.  86  upon  the  Lieutenant- 
Governor  in  Council,  upon  the  recommendation  of  the  Minister 
and  the  report  of  the  Commissioner. 

For  these  reasons  I would  allow  the  appeal  with  costs. 

Appeal  allowed. 


[CLUTE,  J.] 

Brennan  & Hollingworth  v.  City  of  Hamilton. 


Contract — Construction  of  Sewers  for  City  Corporation — Misrepresentations  of 
Servant  of  Corporation  as  to  Depth  of  Rock — Absence  of  Fraud — Change  in 
Line — Contract  not  Abrogated — Powers  of  City  Engineer — Contract-price — 
Extras — Decision  of  City  Engineer — “Final  and  Binding ” — Engineer 
not  an  Impartial  Arbitrator — Influence  of  Board  of  Control — Contractors  not 
Bound. 

The  plaintiffs  contracted  with  the  defendant  city  corporation  to  construct 
sewers  in  city  streets  for  a fixed  price.  After  the  work  had  been  done,  and 
the  plaintiffs  had  been  paid  the  full  price  stipulated  for,  they  claimed  a large 
sum  in  addition;  only  a small  part  of  this  was  paid  to  them;  and  they  sued 
for  the  balance,  alleging  that  the  defendant  corporation  had  misrepresented 
the  depth  of  the  rock  to  be  encountered  in  the  course  of  the  work;  that 
the  line  of  the  sewer  was  altered  by  the  corporation,  and  the  contract  in 
fact  abrogated;  and,  in  the  alternative,  the  plaintiffs  claimed  the  sum  de- 
manded as  for  extra  work.  By  a clause  in  the  specifications  it  was  provided 
that  “any  additional  work  required  by  the  engineer” — i.e.,  the  corporation’s 
engineer — “must  be  ordered  in  writing,  and  no  claim  for  extra  work  will  be 
allowed  except  on  production  of  sucbu- written  order.”  And  the  contract 
contained  this  clause:  “All  works  are  to  be  done  to  the  engineer’s  entire 
satisfaction,  he  is  to  be  the  sole  judge  of  the  work  and  materials,  in  respect 
both  to  the  quantity  and  quality,  and  his  decision  on  all  questions  in  dispute 
with  regard  to  work  or  materials,  or  the  meaning  or  interpretation  of  the 
specifications  and  plans,  is  to  be  considered  final  and  binding  on  all  parties — 
Held,  that,  misrepresentations  as  to  the  depth  of  rock  were  made  by  an  officer 
of  the  corporation  to  the  plaintiffs,  and  were  acted  upon  by  the  plaintiffs  in 
fixing  the  amount  of  their  tender;  but  there  were  plans  and  specifications 
upon  which  the  tender  was  based  and  which  formed  a part  of  the  contract ; 
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the  plaintiffs  were  bound  to  satisfy  themselves  as  to  the  depth  of  rock;  there 
was  no  fraud  or  intentional  misleading;  the  officer  who  made  the  repre- 
sentations was  himself  misled — he  gave  the  information  in  good  faith;  and 
the  plaintiffs  could  not  succeed  upon  this  ground. 

(2)  That  the  change  made  in  the  line  of  the  sewer  was  within  the  power  of  the 
engineer  under  the  contract;  the  contract  had  not  been  abrogated  or  changed. 

(3)  That  the  corporation’s  engineer  had  dealt  with  the  plaintiffs’  claim  for 
extras,  but  that  his  action  was  not  final,  because  he  was  not  an  impartial 
or  indifferent  arbitrator  between  the  parties — :his  action  being  influenced  by 
the  corporation’s  Board  of  Control,  as  shewn  by  his  own  testimony  at  the 
trial — and  the  plaintiffs  were  entitled  to  recover  for  extra  work  done. 

Hickman  & Co.  v.  Roberts , [1913]  A.C.  229,  Bristol  Corporation  v.  John  Aird 
& Co.,  ib.  241,  and  Temiskaming  and  Northern  Ontario  Railway  Commission 
v v.  Wallace  (1906),  37  S.C.R.  696,  followed. 


Action  to  recover  the  actual  value  of  work  done  by  the  plain- 
tiffs for  the  Corporation  of  the  City  of  Hamilton,  the  defendant, 
under  a contract,  or,  in  the  alternative,  for  payment  for  extras  in 
addition  to  the  contract-price. 


April  2,  3,  and  4.  The  action  was  tried  by  Clute,  J.,  without 
a jury,  at  Hamilton. 

R.  McKay,  K.C.,  and  Gideon  Grant,  for  the  plaintiffs. 

I.  F.  Hellmuth,  K.C.,  and  F.  R.  Waddell,  K.C.,  for  the  defend- 
ant corporation. 


April  13.  Clijte,  J.: — The  plaintiffs  are  engineers  and  con- 
tractors, and  in  November,  1915,  contracted  with  the  defendant 
corporation  for  the  construction  of  sewers  on  McAnulty  boulevard 
and  Stapleton  and  Kenilworth  avenues  in  the  city  of  Hamilton. 
The  plaintiffs  allege  that  the  corporation,  through  its  engineers, 
made  certain  representations  as  to  the  depth  of  rock  to  be  encoun- 
tered in  the  construction  of  the  sewers;  and,  relying  upon  these 
representations,  the  plaintiffs  were  induced  to  enter  into  the  con- 
tract for  the  price  and  on  the  terms  therein  appearing.  The 
plaintiffs  further  charge  that  the  representations  so  made  were 
untrue  and  misleading;  that  there  was  much  greater  depth  of  rock 
encountered  in  the  construction  of  the  sewer  than  was  represented 
by  the  defendant  corporation,  whereby  the  cost  was  very  greatly 
increased.  They  further  charge  that  the  line  of  the  sewer  was 
materially  altered,  in  spite  of  the  protests  of  the  plaintiffs,  and  the 
ground  through  which  the  plaintiffs  were  required  to  construct 
the  said  sewers  was  much  more  difficult  than  that  through  which 
the  sewers  were  originally  laid  out;  and  the  contract  was  in  fact 
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abrogated;  and  claim  to  recover  as  upon  a quantum  meruit  for 
the  value  of  the  work  done;  and,  in  the  alternative,  the  plaintiffs 
claim  for  extras  under  the  contract. 

With  respect  to  the  claim  of  misrepresentations  as  to  the 
quantity  of  rock,  I find  the  facts  to  be  as  follows.  The  plaintiff 
Hollingworth,  who  is  an  engineer,  and  who  had  formerly  been 
employed  for  a number  of  years  by  the  city  corporation  as  assist- 
ant engineer,  applied  to  Mr.  Gray,  the  assistant  engineer  of  the 
city,  and  asked  him  what  rock  there  was  through  which  the  sewers 
would  pass.  Gray  replied  that  he  did  not  know;  he  said  he  would 
call-in  a man,  Stoddard,  to  give  him  the  information  asked;  Stod- 
dard not  being  in,  Mr.  Taylor,  an  engineer  in  charge  of  the  subway, 
was  called  in,  and  he  was  told  by  Gray  to  give  Hollingworth  all 
the  information  he  had  regarding  the  rock.  There  is  a dispute  as 
to  where  the  rock  would  be  struck.  Hollingworth  says  Taylor 
told  him  that  the  rock  would  be  found  13  feet  below  the  Grand 
Trunk  rails  at  Kenilworth  avenue  subway,  and  that  the  rock  at 
the  end  of  Gertrude  street  would  be  about  the  bottom  of  the  pipe 
of  the  old  Gertrude  street  sewer;  and  that  it  was  safe  to  say  the 
rock  would  run  approximately  between  these  two  points  on 
McAnulty  avenue  in  a straight  line.  Taylor  agrees  with  this, 
except  that  he  puts  it  at  12  feet  instead  of  13  feet  below  the  sur- 
face of  the  Grand  Trunk  rail  at  Kenilworth  subway.  Subsequently, 
when  the  dispute  arose  as  to  the  extra  rock  to  be  cut,  Taylor  was 
asked  by  the  plaintiff  Hollingworth  to  give  a letter  as  to  what 
occurred  at  the  time  application  was  made  to  him  as  to  the  quan- 
tity of  rock  to  be  cut,  and  he  did  so,  and  in  the  letter  it  is  stated 
to  be  at  a depth  of  12  feet.  In  the  view  I take,  it  is  unnecessary 
to  settle  this  dispute  as  to  the  depth. 

I further  find  that  the  representations  made  by  Taylor  as  to 
the  depth  of  rock  were  acted  on  by  the  plaintiffs  in  fixing  the  amount 
of  their  tender  and  of  the  contract;  but  I do  not  think  that  the 
plaintiffs  are  entitled  to  rely  upon  these  representations  as  a ground 
of  claim  and  damage  against  the  defendants.  There  were  plans 
and  specifications  upon  which  the  tender  was  based,  and  which 
formed  a part  of  the  contract.  The  city  corporation  was  under 
no  obligation  to  give  further  information.  The  plaintiffs  were 
bound  to  satisfy  themselves  as  to  the  depth  of  rock,  by  digging 
pits,  or  otherwise.  The  plaintiffs  received  such  information  as  the 
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defendant  had,  and  such  information  was  given  bond  fide.  There 
is  no  suggestion  of  fraud  or  intentional  misleading  in  any  way. 
The  defendant’s  officers  themselves  were  misled  as  to  the  quantity 
of  rock.  They  had  estimated  the  cost  of  the  sewers  for  which  the 
plaintiffs  contracted  at  about  $5,000,  whereas  it  is  said  that  the 
engineer,  after  the  sewer  was  constructed,  said  that  it  would  have 
cost  the  city  corporation  $10,000  had  it  done  the  work.  I there- 
fore dismiss  this  portion  of  the  plaintiffs’  claim. 

The  claim  that  the  contract  was  abrogated  by  a change  of  the 
line  of  the  sewer  is  also  untenable.  The  sewer  was  constructed 
upon  the  streets  mentioned  in  the  contract;  but,  after  the  plain- 
tiffs had  commenced  to  dig  for  the  sewer,  though  very  little  work  had 
been  done,  it  was  ascertained  that  the  line  of  the  sewer  passed  over 
a portion  of  the  water-pipes,  and  the  line  was  changed  to  ten  feet 
west  of  the  centre  of  the  street  where  the  original  line  of  the  sewer 
was  laid  down  upon  the  plan.  This,  I find,  was  quite  within  the 
province  of  the  city  engineer  to  do  within  the  terms  of  the  contract 
and  of  his  powers  in  respect  thereto.  If,  by  reason  of  such  change, 
the  cost  had  been  increased,  that  might  form  a ground  for  extras. 

It  is  said  that  a spring  was  struck  on  the  new  line,  which  would 
not  have  been  encountered  upon  the  line  as  originally  laid  down. 
This  I will  consider  further  in  dealing  with  the  extras  claimed. 

The  contract  was  in  fact  not  changed,  and  this  case  must  be 
disposed  of  under  the  contract,  as,  in  fact,  the  work  was  carried 
on  and  completed  under  the  contract. 

I dismiss  this  portion  also  of  the  plaintiffs’  claim. 

There  remains  the  alternative  claim  for  extras.  The  contract- 
price  was  $3,399,  which  has  been  paid  in  full;  and  a further  sum 
,of  $435  in  addition  thereto,  after  action  brought,  was  paid  for 
unstated  extras.  The  actual  cost  of  the  work  done  under  the 
contract,  which  was  declared  by  the  defendant’s  engineer  to  be  a 
first-class  job,  in  every  respect,  was  $9,782.93.  The  extras  claim- 
ed fall  mainly  under  extra  rock-cutting:  (1)  by  reason  of  mis- 

representations as  to  the  quantity  of  rock,  which  is  disallowed 
under  the  above  ruling;  (2)  extra  depth  of  sewer  below  that  called 
for  by  the  contract;  (3)  the  use  of  the  templet  in  measuring  the 
cement  work,  and  other  minor  claims  hereinafter  referred  to. 

The  first  question  is:  Did  the  city’s  engineer,  under  the  con- 
tract, deal  with  these  extras,  and  is  his  action  final?  It  is  objected 
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that,  under  clause  11  of  the  specifications,  it  is  provided  that  “any 
additional  work  required  by  the  engineer  must  be  ordered  in  writ- 
ing, and  no  claim  for  extra  work  will  be  allowed  except  on  produc- 
tion of  such  written  order.”  What  took  place  was  this:  when  the 
plaintiffs  found  that  there  was  a large  amount  of  rock  more  than 
they  had  expected  to  find  under  the  contract,  and  that,  as  they 
alleged,  it  was  ordered  to  be  put  one  foot  lower  than  the  contract 
called  for,  and  that  the  templet  was  to  be  used,  they  immediately 
made  objection;  and  I find  as  a fact  that  they  were  requested  by 
the  engineer  to  go  on  with  the  work,  and  they  would  be  paid  what 
was  fair  and  right  under  the  contract.  On  the  29th  December, 
1915,  the  plaintiffs  wrote  Mr.  Macallum,  the  engineer,  referring 
to  the  dispute  as  to  the  aligning  of  the  sewers  and  protesting 
against  the  same ; the  letter  then  proceeds : — 

“Your  department  is  insisting  on  this  work  being  done  in  a 
manner  not  called  for  in  the  specifications  governing  this  work, 
namely : — 

“(1)  The  amount  of  concrete  around  pipes  is  shewn  as  six 
inches  on  the  sides  of  the  pipes,  and  the  department  is  insisting  on 
a minimum  of  six  inches,  which  brings  the  average  thickness  up 
to  at  least  nine  inches.  To  obtain  the  result  asked  for,  a templet 
is  being  used  (something  which  was  never  done  before  in  this  class 
of  excavation),  making  necessary  a large  overbreak  in  the  rock 
and  excess  concrete. 

“ (2)  We  have  been  prevented  from  laying  pipe  and  construct- 
ing guile ys  at  the  same  time  (but  fail  to  find  authority  for  this  in 
the  specifications) . This  has  occasioned  delay  and  nxtra  expense 
to  us. 

“ (3)  We  are  required  to  joint  all  pipes  from  inside  as  well  as 
the  outside  (not  provided  for  in  specifications). 

“(4)  There  has  been  considerable  change  made  in  length  of 
pipe  in  gulley-drains,  and  gulleys  have  been  relocated  after  con- 
struction has  been  commenced  on  same. 

“ (5)  Six  inches  of  earth  has  been  demanded  on  top  of  concrete 
surrounding  pipes — before  ordinary  back-filling  commences. 

“ (6)  No  outlet  was  provided  as  shewn  in  contract  drawings. 

“As  your  department  has  wholly  varied  the  contract  as  above 
pointed  out  and  in  other  ways,  and  to  get  rid  of  contentious  extras, 
without  prejudice,  we  suggest  some  basis  of  settlement  satisfactory 
to  both  parties.” 
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In  reply  to  this  letter,  Mr.  Macallum  wrote  the  plaintiffs  as 
follows : — - 

“In  reply  to  your  favour  of  the  29th  December,  1915,  I beg  to 
say  that  I have  consulted  Mr.  Gray  in  regard  to  your  statement 
that  the  department  is  insisting  on  the  work  being  done  in  a way 
not  called  for  in  the  specifications. 

“While  not  admitting  that  your  firm  is  entitled  to  be  allowed 
for  any  extras,  I may  say  that,  after  completion  of  the  work,  any 
just  claims  for  extras  will  be  duly  considered  by  me,  as  is  usually 
done  in  such  cases.” 

On  the  completion  of  the  work,  the  plaintiffs  were  asked  to 
send  in  a statement  of  their  extras,  which  they  did  (see  part  of 
exhibit  4),  amounting  to  $5,179.65.  The  engineer  endeavoured 
to  have  this  claim  passed,  and  laid  it  before  the  Board  of  Control 
of  the  City  of  Hamilton;  while  it  was  favoured  by  some  members 
of  the  Board,  the  majority  rejected  the  claim.  This  brings  me  to 
a consideration  of  the  position  Mr.  Macallum,  as  engineer  for  the 
city,  occupied  under  the  contract,  and  whether  or  not  he  acted  in 
such  an  impartial  manner  and  free  from  control  of  the  Board  as 
to  make  his  acts  in  respect  of  the  extras  final  and  binding  upon  the 
plaintiffs. 

After  the  Board  of  Control  had  refused  to  allow  the  plaintiffs’ 
claim,  he  went  over  the  claim,  and,  without  stating  the  items 
which  he  allowed,  reached  the  conclusion  that  he  should  allow 
$300  for  extras.  This  was  increased  afterwards  to  $435.  He  was 
not  able  to  state  in  the  box  how  much,  nor  was  there  any  evidence  as 
to  how  much,  was  allowed  for  particular  claims,  although  he  was 
able  to  state  as  a matter  of  recollection  that  on  certain  claims  as 
put  forward  by  the  plaintiffs  he  made  certain  allowances,  but  how 
much  he  could  not  say.  It  is  from  his  own  evidence,  as  well  as 
that  of  the  other  witnesses,  but  mainly  from  his,  that  I have  reach- 
ed the  conclusion  that  he  was  not  an  indifferent  and  impartial 
arbitrator  as  between  the  parties,  nor  was  he  free  from  the  contin- 
ual pressure  brought  to  bear  upon  him  by  the  Board  of  Control. 
I refer  to  portions  of  the  evidence  of  Mr.  Macallum,  the  city’s 
engineer.  He  states  that  he  was  in  favour,  personally,  of  paying 
the  contractors  their  actual  cost  of  the  work: — 

“Personally,  if  I could  have  done  so,  I would  have  done  so. 
As  a matter  of  friendship,  because  I said  the  city  did  not  want  to 
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get  anything  done  for  nothing.  It  was  a first-class  sewer,  and  we 
were  satisfied  with  the  work,  that  anything  I could  do  I would  do 
to  assist  them  in  having  the  Board  of  Control  consider  matters. 

“Q.  Then  you  took  it  up  with  the  Board  of  Control  in  that 

view?  A.  Yes I stated  that  good  work  had  been 

done,  that  they  had  lost  money  on  the  matter,  and  the  City  of 
Hamilton  was  big  enough  not  to  try  to  get  something  for  nothing, 
and  could  we  help  them,  out,  although  it  would  make  a precedent; 
but  they  did  not  consider  it. 

“Q.  Then  it  seems  that,  in  regard  to  your  acting  and  dealing 
with  the  matter  of  the  extras,  that  too  you  submitted  to  the  Board 
of  Control?  A.  Yes,  to  see  if  they  could  allow  extras  that  I could 
not  allow.  I brought  up  the  different  extras  and  stated  the 
position  they  took,  to  see  if  they  would  agree  to  them  having  them. 

“Q.  And  the  Board  of  Control  directed  what  extras  should 
be  and  what  should  not  be  allowed?  A.  I went  into  each  item 
with  them,  and,  as  far  as  I could,  advanced  their  point  of  view. 

“Q.  Advanced  the  point  of  view  of  the  contractors  to  the 
Board?  A.  Yes;  in  fact,  I went  a little  out  of  my  way,  to  the 
extent  of  giving  the  impression  to  them  that  I was  interfering  in 
the  behalf  of  the  contractors. 

“ Q.  And  the  Board  of  Control  negatived  all  the  recommenda- 
tions, except  such  as  you  said  absolutely  had  to  go;  is  that  it? 
A.  That  is  it. 

“Q.  And  that  is  the  way  that  the  bill  of  extras  was  finally 
dealt  with?  A.  Yes. 

“His  Lordship:  Then  you  allowed  them  what  the  Board  of 
Control  were  willing  to  give?  A.  Yes,  more  than  that;  I allowed 
them  all  the  extras  I could  fight  through  the  Board  of  Control. 
I had  brought  up  some  things  that  they  would  not  agree  to.  Bui 
everything  I thought  I had  a chance  to  get  through  I brought  up, 
to  give  them  the  biggest  margin  I could. 

“Q.  Do  you  mean  if  they  had  sanctioned  your  recommenda- 
tions you  were  willing  to  allow  the  extras  claimed?  A.  No,  no. 
I came  up  to  $430;.  had  the  Board  of  Control  been  standing  by 
themselves,  they  probably  would  not  have  allowed  the  half  of 
that.  Those  extras,  you  can  see  what  they  look  like. 

“Q.  I took  down,  ‘I  went  over  each  item  and  advanced  the 
contractors’  views.’  A.  Yes. 
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“Q.  They  ignored  it?  A.'  No,  they  ignored  everything  ex- 
cept about  $200  worth  of  items;  and  altogether  I managed  to  get 
it  raised  up  to  $300  odd,  and  finally  it  went  up  to  $430. 

“Q.  How  much  did  you  recommend  altogether?  A.  $435. 

“Q.  I mean  at  first?  A.  About  $300. 

“Q.  Then  they  did  come  to  what  you  recommended?  A. 
$300  I first  recommended;  then  some  things  we  had  discussions 
about;  then  there  was  $135  more  that  I added  on  that  they  finally 
agreed  to,  but  they  were  very  doubtful  about  it.” 

Reference  is  then  made  to  the  various  items  in  the  plaintiffs’ 
claim  for  extras,  and  it  will  be  seen  that  Mr.  Macallum  had  no 
clear  recollection  of  which  items  he  allowed,  or  what  proportion 
of  each.  He  was  then  asked: — 

“Q.  Does  the  contract  provide  the  extras  must  be  approved 
by  the  Board?  A.  Yes.  It  is  not  in  the  contract,  but  it  is  our 
routine  of  business — any  financial  matter  must  be  passed  by  the 
Board  of  Control,  and  anything  I allow  for  any  contract  has  to  be 
approved  by  the  Board  of  Control. 

“Mr.  Hellmuth:  All  items  have  to  pass  the  Board  of  Control. 

“His  Lordship:  In  the  contract? 

“Mr.  Hellmuth:  No. 

“His  Lordship:  I have  taken  down  this : ‘ It  is  our  routine  of 
business  that  anything  I allowed  must  be  approved  by  the  Board.’ 
A.  Yes,  and  it  generally  goes  then  to  the  city  council  to  be  finally 
passed. 

“Q.  Did  that  apply  to  the  extras  in  this  case?  A.  Yes. 

“Q.  Well,  could  it  be  said  fairly  then,  do  you  think,  that  you 
were  quite  an  independent  judge  in  matters  of  this  kind?  A.  Oh, 
yes. 

“Q.  If  you  always  had  in  mind  that  you  had  to  meet  the 
approval  of  the  Board?  A.  Approved  is  hardly  the  word.  I 
bring  these  matters  up  and  say,  ‘ These  are  extras,’  and  they 
may  question  me  on  these  different  items,  or  may  pass  them  with- 
out a question.  Generally  question  me,  if  the  items  are  large. 

“Q.  Before  you  give  your  certificate?  A.  I never  give  a 
certificate  for  extras.  They  would  say,  ‘Why  do  you  allow  this, 
and  why  do  you  allow  something  else?’  And  they  generally  passed 
them,  unless  some  item  came  up  that  they  wanted  further  in- 
formation. 
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“Mr.  McKay:  As  a matter  of  fact,  did  you  find  from  the  head 
of  the  corporation  in  this  particular  instance  very  definite  ani- 
mosity to  anything  being  allowed  these  contractors  at  all,  and 
some  very  definite  effort  by  himself  to  you  in  regard  to  any  pro- 
posed allowances?  A.  Well,  I do  not  think  that  the  head  of  the 
corporation  was  too  friendly. 

“Q.  Which,  being  interpreted  in  the  very  polite  and  careful 
way  you  put  it,  means?  A.  That  any  item  that  I brought  up  to 
be  passed  as  an  extra  had  to  be  strictly  and  absolutely  without 
blemish  as  far  as  the  correctness  of  it  was  concerned. 

“Q.  In  other  words,  let  me  put  it — you  say  he  was  not  too 
friendly;  to  an  onlooker  in  the  position  of  Brennan  and  Holling- 
worth,  they  would  not  be  wrong  if  they  interpreted  his  actions 
and  language  as  decidedly  unfriendly?  A.  Well,  I would  not 
say  that  it  was  a bosom-chum  attitude,  but  anything  that  I 
brought  up  that  had  to  be  paid  he  would  certify  to. 

“Q.  In  other  words,  it  was  just  in  that  position,  and  Mr. 
Macallum  found  himself  in  this  position,  that  anything  that  he 
could  absolutely  force  through  and  pass  he  might  get,  and  any- 
thing that  he  could  not  absolutely  force  he  could  not  get  allowed? 
A.  No,  that  anything  I could  get  through  that  had  any  basis 
upon  which  to  work  I could  carry  through,  but  anything  I was 
trying  to  carry  through  from  a standpoint  somewhat  of  sentiment 
would  not  go  through. 

“Q.  From  the  standpoint  of  the  sentiment  of  fairness  of  Mr. 
Macallum,  the  sentiment  which  Mr.  Macallum  had  of  fair  dealing 
between  the  contractor  and  the  city  was  not  allowed  to  have  play; 
he  had  to  be  able  to  shew  line,  verse,  and  absolute  legal  authority, 
or  the  item  could  not  pass?  A.  I had  to  shew  that  the  cost  had 
been  incurred. 

“Q.  And  incurred  strictly  in  accordance  with  the  interpre- 
tation which  the  head  of  the  council,  the  Board  of  Control,  and 
the  solicitor,  were  able  to  put  on  the  contract  and  specifications? 
A.  No,  my  own  interpretation. 

“Q.  But  they  held  you  up  to  that  interpretation;  Macallum’s 
interpretation  would  have  been  wider  than  theirs;  but  they  brought 
you  to  the  strict  terms  of  the  contract  and  specifications  as  they 
regarded  them? 

“Mr.  Hellmuth:  I object. 
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“His  Lordship:  I will  allow  that  to  be  answered. 

“Witness:  I don’t  know  that  they  had  much  weight  with  me, 
as  far  as  causing. me  to  hold  back  any  item  that  I thought  I could 
bring  through,  because  at  that  date,  and  for  a month  or  so  before, 
I had  no  intention  of  remaining  in  the  city,  so  they  carried  no 
weight  with  me.  And  it  did  not  make  much  difference  whether 
I antagonised  them  or  not. 

“Mr.  McKay.  But  the  antagonism  over  this  matter  was 
fairly  definite  and  pronounced?  A.  Well,  I don’t  think  I would 
say  that.  The  only  thing  is,  I knew  I had  to,  in  presenting  things 
that  were  absolutely  not  certain,  that  I had  to  put  it  in  a very 
smooth  way. 

“Q.  And  the  consequence  of  not  putting  it  in  a smooth  way 
would  be  that  it  would  be  promptly  negatived  by  the  Mayor  and 
the  Board?  A.  By  one  or  two  of  the  Board.  The  Board  were 
not  all  together. 

“Q.  But  by  sufficient  of  them  to  make  it  impossible  to  pass 
the  item?  A.  Yes,  but  I brought,  I think  I got  through  every- 
thing that  I could  conscientiously  get  through,  that  I could  con- 
scientiously sign  my  name  to.” 

In  my  view,  where,  as  in  this  contract,  clause  17,  “All  works 
are  to  be  done  to  the  engineer’s  entire  satisfaction,  he  is  to  be  the 
sole  judge  of  the  work  and  materials,  in  respect  both  to  the  quan- 
tity and  quality,  and  his  decision  on  all  questions  in  dispute  with 
regard  to  work  or  materials,  or  the  meaning  or  interpretation  of 
the  specifications  and  plans,  is  to  be  considered  final  and  binding  on 
all  parties,”  it  is  requisite  that  such  engineer  shall  not  be  under  the 
influence  of  the  Board  of  Control,  one  of  the  parties  to  the  con- 
tract. Although  he  may  think  that  he  would  act  independently 
in  this  case,  because,  as  he  says,  he  was  about  to  leave  the  city 
corporation’s  employ,  it  does  not  seem  to  me  to  be  in  the  interests 
of  common  justice  to  permit  a decision  under  a contract  to  rest 
in  one  who  has  to  submit  his  action  to  the  approval  or  disapproval 
of  any  body  of  men  who  are  interested  in  the  contract.  I have 
only  referred  to  a portion  of  the  evidence  bearing  upon  this 
question,  and  I find  as  a fact  that  Mr.  Macallum  was  not  an  im- 
partial and  indifferent  arbitrator  between  the  parties;  and,  saying 
this,  I do  not  desire  at  all  to  impugn  his  integrity.  I consider  the 
Board’s  method  in  this  regard  improper  and  such  as  not  to  bind 
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4he  plaintiffs.  I therefore  hold  that  the  plaintiffs  are  not  bound 
by  the  action  of  the  engineer  in  respect  of  any  dispute  arising  under 
the  contract  between  the  parties,  and  refer  to  the  following  author- 
ities in  support  of  this  view. 

In  Hickman  & Co.  v.  Roberts , [1913]  A.C.  229,  a building  con- 
tract provided  that  the  decision  of  the  architect  of  the  building 
owners  on  all  matters  relating  to  the  work  should  be  final  and 
that  payments  should  be  made  on  the  certificate  of  the  architect. 
The  architect,  under  a misapprehension  of  his  position,  allowed 
his  judgment  to  be  influenced  by  the  building  owners  and  improp- 
erly delayed  issuing  his  certificate  in  accordance  with  their  in- 
structions. After  the  completion  of  the  work  and  the  expiration 
of  the  period  of  maintenance  the  contractor  sued  the  building 
owners  for  the  final  balance  alleged  to  be  due  under  the  contract, 
but  the  final  certificate  was  not  issued  until  after  the  commence- 
ment of  the  action : — Held,  that  the  building  owners  were  precluded 
from  setting  up  as  a defence  to  the  action  either  that  the  issue  of  the 
certificate  was  a condition  precedent  to  the  bringing  of  the  action 
or  that  the  certificate  was  conclusive  as  to  the  amount  of  the  claim. 
Fletcher  Moulton,  L.J.,  referring  to  the  architect,  said  in  the  Court 
below:  “He  is  no  longer  fit  to  be  a judge,  because  he  had  been 
acting  in  the  interests  of  one  of  the  parties,  and  by  their  direction. 
That  taints  the  whole  of  his  acts  and  makes  them  invalid,  what- 
ever subsequent  matter  his  decision  is  directed  to.”  Lord  Lore- 
burn,  L.C.,  referring  to  this  statement,  says  (p.  233):  “I  agree 
with  that,  but  it  is  not  in  my  opinion  a case  to  which  the  terms 
‘turpitude’  or  ‘fraud*  are  apt.  I think  the  real  error  of  Mr.  Hob- 
den  was  that  he  mistook  his  position;  that  he  meant  to  act  as  a 
mediator;  that  he  had  not  the  firmness  to  recognise  that  his  true 
position  was  that  of  an  arbitrator,  and  repel  unworthy  communi- 
cations made  to  him  by  the  defendants.”  Lord  Alverstone  said 
(p.  234)  that  the  position  of  arbitrators  in  a case  of  this  kind  is 
very  important,  and  that  the  system  could  not  have  been  allowed 
to  exist,  had  it  not  been  that  it  had  been  found  that  persons  in  the 
position  of  engineers  or  architects  are  able  to  maintain,  and  do 
maintain,  a fair  judicial  view  with  regard  to  the  rights  of  the 
parties;  it  has  to  be  remembered  that  in  the  great  majority  of 
cases  they  are  the  agents  of  the  employers,  and  that  not  infre- 
quently they  have  to  adjudicate  upon  matters  for  which  they 
themselves  are  partly  responsible.  “ It  is  therefore  very  important 
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that  it  should  be  understood  that  when  a builder  or  contractor 
puts  himself  in  the  hands  of  an  engineer  or  architect  as  arbitrator 
there  is  a very  high  duty  on  the  part  of  that  architect  or  that 
engineer  to  maintain  his  judicial  position.” 

In  Bristol  Corporation  v.  John  Aird  & Co.,  [1913]  A.C.  241, 
the  same  principle  is  acted  upon.  In  that  case  the  contract  con- 
tained a provision  for  the  reference  of  disputes  to  the  engineer  of 
the  defendants,  and  upon  the  settlement  of  the  final  account  there 
arose  a bond  fide  dispute  of  substantial  character  between  the  con- 
tractors and  the  engineer,  involving  a probable  conflict  of  evidence 
between  them.  The  fact  that  the  engineer,  through  no  fault  of 
his  own,  must  necessarily  be  placed  in  the  position  of  judge  and 
witness  was  said  to  be  a sufficient  reason  why  the  matter  should  not 
be  referred  in  accordance  with  the  contract;  and  the  Court  refused 
to  stay  an  action  by  the  contractor  for  payment  of  the  account.  In 
that  case  an  action  had  been  brought  and  an  application  was  made 
under  the  4th  section  of  the  English  Arbitration  Act  of  1889 
(sec.  8 of  the  Ontario  Arbitration  Act,  R.S.O.  1914,  ch.  65)  to  stay 
the  proceedings  upon  the  ground  that  there  was  no  sufficient 
reason  why  the  matter  should  not  be  referred  in  accordance  with 
the  contract.  The  House  affirmed  the  Court  of  Appeal  in  affirm- 
ing an  order  refusing  to  stay  the  proceedings.  Lord  Atkinson  said 
(pp.  247,  248)  that  there  was  no  dispute  as  to  the  law  applicable. 
If  a contractor  chooses  to  enter  into  a contract  binding  him  to 
submit  the  disputes  which  necessarily  arise,  to  a great  extent, 
between  him.  and  the  engineer  of  the  persons  with  whom  he  contracts, 
to  the  arbitrament  of  that  engineer,  he  must  be  held  to  his  con- 
tract. “ Whether  it  be  wise  or  unwise,  prudent  or  the  contrary,  he 
has  stipulated  that  a person  who  is  a servant  of  the  person  with 
whom  he  contracts  shall  be  the  judge  to  decide  upon  matters  upon 
which  necessarily  that  arbitrator  has  himself  formed  opinions. 
But,  though  the  contractor  is  bound  by  that  contract,  still  he  has 
a right  to  demand  that,  notwithstanding  those  pre-formed  views 
of  the  engineer,  that  gentleman  shall  listen  to  argument  and  deter- 
mine the  matter  submitted  to  him  as  fairly  as  he  can  as  an  honest 
man;  and,  if  it  be  shewn  in  fact  that  there  is  any  reasonable 
prospect  that  he  will  be  so  biassed  as  to  be  likely  not  to  decide 
fairly  upon  those  matters,  then  the  contractor  is  allowed  to  escape 
from  his  bargain  and  to  have  the  matters  in  dispute  tried  by  one 
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of  the  ordinary  tribunals  of  the  land.  But  I think  he  has  more 
than  that  right.  If,  without  any  fault  of  his  own,  the  engineer  has 
put  himself  in  such  a position  that  it  is  not  fitting  or  decorous  or 
proper  that  he  should  act  as  arbitrator  in  any  one  or  more  of  those 
disputes,  the  contractor  has  the  right  to  appeal  to  a Court  of  law 
and  they  are  entitled  to  say,  in  answer  to  an  application  to  the 
Court  to  exercise  the  discretion  which  the  4th  section  of  the 
Arbitration  Act  vests  in  them,  ‘We  are  not  satisfied  that  there 
is  not  some  reason  for  not  submitting  this  question  to  the  arbi- 
trator.’ ....  I am.  utterly  unable  to  get  rid  of  the  notion 
that  upon  two  of  the  most  important  matters,  namely,  this  filling 
and  the  excavation  between  the  monoliths,  Mr.  Squire  will  neces- 
sarily be  at  once  in  the  position  of  a judge  and  a witness.  I think 
he  must  necessarily  be  in  that  position.  I cannot  imagine  any 
position  more  unpleasant,  any  position  more  undesirable.  If  he 
be  really  a witness,  then  he  must,  in  effect,  be  examined  before 
himself,  and  cross-examined  before  himself,  and  he  must  decide 
upon  his  own  veracity  or  reliability.  I think  there  could  be  no 
stronger  reason  to  induce  4he  Court  not  to  exercise  their  discretion 
to  stay  the  action  than  that  any  gentleman  who  has  taken  upon 
himself  the  duties  of  arbitrator  should  be  put  in  such  an  entirely 
anomalous  position.” 

In  Hill  v.  South  Staffordshire  R.W.  Co.  (1864),  12  L.T.R.  63, 
65,  Lord  Justice  Turner  said:  “In  my  opinion,  companies  must, 
no  less  than  individuals,  be  answerable  to  the  jurisdiction  of  this 
Court  in  cases  of  fraud;  and  I think  that,  in  the  eye  of  this  Court 
at  least,  it  would  be  a fraud  on  the  part  of  this  company  to  have 
desired,  by  their  engineer,  these  alterations,  additions  and  omis- 
sions to  be  made,  to  have  stood  by  and  seen  the  expenditure  going 
on  upon  them,  to  have  taken  the  benefit  of  that  expenditure,  and 
then  to  refuse  payment  on  the  ground  that  the  expenditure  was 
incurred  without  proper 'orders  having  been  given  for  that  pur- 
pose.” He  next  considered  a clause  of  the  contract  providing  that 
any  dispute  or  difference  as  to  the  contract  itself,  or  the  specifica- 
tion, or  the  plans  and  sections,  should  be  left  to  the  principal 
engineer,  etc.  (see  a somewhat  similar  clause  in  the  present  con- 
tract, clause  17).  The  company  relied  upon  this  clause  as  barring 
the  plaintiff’s  right  of  suit,  relying  upon  Scott  v.  Avery  (1856), 
5 IJ.L.C.  81 1 ; but  his  Lordship  thought  that  the  clause  was  intended 
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to  apply  only  to  cases  of  dispute  during  the  progress  of  the  works, 
the  more  so  because  the  specification  provided  that,  if  any  question 
arose  ‘in  the  final  settlement  of  accounts’,  it  should  be  referred  to 
arbitration  in  the  usual  way. 

See  also  Wallace  v.  Temiskaming  and  Northern  Ontario  Railway 
Commission  (1906),  12  O.L.R.  126,  affirmed  in  Temiskaming  and 
Northern  Ontario  Railway  Commission  v.  Wallace  (1906),  37  S.C.R. 
696.  It  was  there  held  that  the  employer  has  the  right  to  direct 
the  attention  of  the  certifying  official,  before  he  certifies,  to  alleged 
defects  of  performance,  and  to  ask  for  care  and  diligence  in  the 
discharge  of  his  duty,  but  he  has  no  right  to  dictate  or  impose  his 
own  opinion;  and  any  attempt  by  the  employer  to  do  so,  especially 
if  yielded  to  by  the  servant,  is  in  the  nature  of  a fraud,  or  is  at  all 
events  evidence  of  fraud  which  will,  if  established,  relieve  the 
plaintiff  from,  the  necessity  of  obtaining  the  certificate.  See  also 
Price  v.  Forbes  (1915),  33  O.L.R.  136,  23  D.L.R.  532. 

I find  that  the  plaintiffs  are  entitled  to  the  extra  cost  in  respect 
of  the  following  items: — 

1.  Extra  depth  at  which  the  sewer  wTas  placed.  The  dispute 
arose  under  the  construction  of  the  plan,  as  to  whether  the  depth 
should  be  measured  to  what  is  called  the  “invert,”  that  is,  the 
inside  of  the  pipe,  or  to  the  actual  depth  of  the  sewer.  I find,  in 
construing  the  meaning  of  the  contract  and  plan  itself,  and  upon 
the  evidence,  that  what  is  called  the  “black  line”  shewn  on  the 
plan,  exhibit  7,  indicates  the  bottom  of  the  sewer,  and  that  under 
the  instructions  of  the  engineer  in  charge  the  depth  was  increased, 
and  to  the  extent  of  this  extra  depth  the  plaintiffs  are  entitled  to 
be  allowed. 

2.  The  plaintiffs  are  entitled  to  the  increased  cost  caused  by 
the  plaintiffs  being  compelled  to  use  the  templet  in  the  construction 
of  the  sewer;  both  in  respect  of  the  width  of  the  sewer  and  of  the 
extra  over  break. 

3.  They  are  entitled  also  to  the  cost  of  cementing  the  pipes 
on  the  inside;  the  cost  of  removing  the  water  and  otherwise  caused 
by  the  spring  struck  on  the  changed  line,  and  in  extra  gulley- 
drain-pipe  and  construction  cost  due  to  the  change  in  the  width 
of  the  roadway  and  to  re-location  of  the  gulley-drain ; extra  pump- 
ing not  provided  for  in  specifications;  extra  expense  of  leak  water 
in  the  water-main.  Various  items  of  expense  in  constructing  the 
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sewer  were  recommended  by  the  city’s  engineer,  and  were  not, 
as  I gathered  from  his  evidence,  disputed. 

No  doubt,  there  may  be  further  evidence  offered  on  both  sides 
in  case  of  a reference,  but  from  the  evidence  already  in  I am  able 
to  form  a fair  idea  of  what  would  be  a reasonable  allowance  for 
extras  on  the  contract;  and,  if  counsel  desire,  in  order  to  save  the 
expense  of  a reference,  that  I should  give  expression  to  my  views, 
I will  do  so. 
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If  I am  not  requested  so  to  do  within  a week,  there  will  be  a 
reference  to  the  Master  at  Hamilton  as  to  the  matters  in  dispute 
between  the  parties  in  respect  of  extras  as  above  indicated,  the 
Master  taking  into  consideration  in  reaching  the  final  amount  the 
sum  of  $435,  already  allowed,  and  paid  after  action. 

Further  directions  and  costs  reserved. 


/ 


27 — 39  o.l.r. 
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[MASTEN,  J.] 

Abell  v.  Village  of  Woodbridge  and  County  of  York. 


Easement — Artificial  Waterway  Crossing  Highway — User  for  Milling  Purposes 
for  Forty  Years — Cessation  of  User  for  Sixteen  Years  before  Action — Pre- 
scription at  Common  Law — Prescription  under  Limitations  Act , secs. 
3Ji  et  seq. — Prescription  by  Way  of  Lost  Grant — Legal  Origin  of  Right — 
Presumption — Evidence — Permanent  Character  of  Waterway — Commercial 
Value  of  Mill-privilege — Effect  of  Non-user — Abandonment — Parties — 
Village  and  County  Corporations — Control  of  Highway — Interference  with 
W aterway — Restoration. 

The  plaintiff  claimed  as  an  easement  the  right  to  carry  an  artificial  stream  of 
water  across  a highway,  formerly  in  the  control  of  the  defendant  village 
corporation,  but  since  1912  in  the  control  of  the  defendant  county  corpora- 
tion. The  plaintiff  was  the  owner  of  the  abutting  lands  lying  up-stream 
north  of  the  highway,  and  through  these  lands  a waterway  had  been  dug, 
leading  from  a point  on  the  H.  river  above  the  plaintiff’s  dam,  and  so 
forming  the  head-race  to  his  mills,  situate  on  his  lands  south  of  the  highway 
and  operated  by  water-power  from  the  river.  The  plaintiff  complained 
that  the  defendants  had,  by  partly  blocking  his  raceway  where  it  crossed  the 
highway,  interfered  with  the  easement,  The  evidence  carried  the  history 
and  use  of  the  easement  only  as  far  back  as  1845,  at  which  time  the  race- 
way and  the  highway  were  in  the  same  plight  and  condition  in  which  they 
stood  down  to  1905.  There  was  no  evidence  to  shew  the  situation  before 
1845,  nor  the  origin  of  either  the  raceway  or  the  highway.  The  easement 
was  enjoj^ed  as  of  right  by  the  predecessors  in  title  of  the  plaintiff  from  as 
early  as  1846,  and  water  was  brought  down  through  the  raceway  for  the 
purposes  of  the  mills  from  that  time  until  1898.  Since  that  year,  the  ease- 
ment had  not  been  actually  used  for  milling  purposes.  In  1906  and  again 
in  1912,  the  defendants,  or  one  of  them,  by  alterations  in  the  highway, 
obstructed  the  raceway;  and  this  action  was  begun  in  June,  1914,  to  compel 
the  defendants  to  restore  the  raceway  to  its  former  condition: — 

Held,  that  the  plaintiff  could  not  claim  prescription  at  common  law. 

Burrowes  v.  Cairns  (1846),  2 U.C.R.  288,  and  Grand  Hotel  Co.  v.  Cross  (1879), 
44  U.C.R.  153,  followed. 

Held,  also,  that  the  plaintiff  could  not  substantiate  a claim  under  the  Limi- 
tations Act,  R.S.O.  1914,  ch.  75,  secs.  34  et  seq.,  because  the  easement  had 
not  been  actually  enjoyed  by  him  since  1898;  to  succeed  under  the  statute 
the  plaintiff  must  shew  that  he  had  brought  water  down  the  raceway 
within  twelve  months  prior  to  the  commencement  of  the  action. 

Lancaster  v.  Eve  (1859),  5 C.B.N.S.  717,  distinguished. 

But  held,  that  the  plaintiff  had  in  1898  acquired  a prescriptive  right  by  way 
of  lost  grant,  which  had  not  since  been  lost,  and  which  had  been  infringed 
by  the  defendants  or  one  of  them. 

Review  of  the  authorities. 

No  evidence  being  adduced  to  shew  when  the  highway  became  a highway,  it 
was  entirely  consistent  with  all  the  evidence  that  the  plaintiff’s  predeces- 
sors in  title  originally  owned  the  lands  now  constituting  the  highway,  and 
that  these  lands  were  dedicated  by  them  as  a highway,  reserving  the  ease- 
ment over  them;  and  every  presumption  should  be  made  in  favour  of  the 
legal  origin  of  the  plaintiff’s  enjoyment  of  the  right. 

The  waterway  was  of  a permanent  and  not  of  a temporary  character;  the  site 
possessed,  at  the  time  the  action  was  brought,  substantial  commercial 
value  as  a mill-privilege;  and  prescriptive  rights  in  it  might  be  acquired 
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and  retained,  notwithstanding  that  the  plaintiff  was  not  actually  exercis- 
ing his  rights. 

There  was  no  abandonment  by  the  plaintiff  of  the  rights  which  he  possessed 
in  1898. 

Held,  also,  that  the  defendant  village  corporation  still  had  an  interest  in  the 
highway,  and  was  properly  made  a party. 

And  the  plaintiff  was  found  entitled  to  the  relief  claimed. 

Action  to  establish  as  an  easement  the  right  of  the  plaintiff 
to  carry  an  artificial  stream  of  water  or  raceway  across  a highway 
and  to  compel  the  defendants,  or  one  of  them,  to  restore  the 
stream  to  the  condition  in  which  it  was  before  they,  or  one  of  them, 
blocked  it. 

January  25  and  26  and  February  16.  The  action  was  tried  by 
Masten,  J.,  without  a jury,  at  Toronto. 

J.  H.  Moss,  K.C.,  for  the  plaintiff. 

0.  L.  Lewis,  K.C.,  and  C.  W.  Plaxton,  for  the  defendant  the 
Corporation  of  the  County  of  York. 

IF.  A.  Skeans,  for  the  defendant  the  Corporation  of  the  Village 
of  Woodbridge. 

April  13.  Masten,  J.: — The  easement  claimed  by  the  plain- 
tiff is  the  right  to  carry  an  artificial  stream  of  water  across  a high- 
way known  as  Pine  street,  formerly  in  the  control  of  the  defendant 
Woodbridge,  now  in  the  control  of  the  defendant  York. 

The  highway  across  which  the  easement  is  claimed  runs  in  an 
easterly  and  westerly  direction.  The  plaintiff  is  the  owner  of  the 
abutting  lands  lying  up-stream  north  of  this  highway,  and  through 
these  lands  there  has  been  dug  a waterway  or  ditch  leading  from 
a point  on  the  Humber  river  above  the  plaintiff’s  dam,  and  so 
forming  the  head-race  to  his  mill.  The  plaintiff  is  also  the  owner 
of  the  abutting  lands  down-stream,  south  of  the  highway.  On 
these  last-mentioned  lands  his  mills  were  built  and  operated  by 
water-power  from  the  Humber  river. 

Before  reaching  Pine  street,  the  head-race  forked,  and  supplied 
two  different  mills  by  its  two  branches.  The  westerly  branch 
crossed  the  highway  by  an  open  ditch,  spanned  by  a bridge.  The 
easterly  branch  crossed  the  highway  in  a flume  built  and  main- 
tained by  the  mill-owners,  and  also  spanned  by  a bridge.  The 
bridges  were  formerly  maintained  by  the  Corporation  of  the 
Village  of  Woodbridge. 
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The  situation  will  be  more  clearly  understood  from  the  follow- 
ing sketch  and  from  an  examination  of  exhibits  1 and  8. 
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The  plaintiff  alleges  that  the  defendants  have,  by  partly  block- 
ing his  raceway  where  it  crosses  the  highway,  interfered  with  the 
easement;  and  the  relief  claimed  is  a mandatory  order  requiring 
the  defendants,  or  one  of  them,  to  restore  the  raceway  to  its 
former  condition,  or  to  take  such  steps  as  will  enable  the  plaintiff 
to  enjoy  the  easement  as  fully  and  effectively  as  heretofore. 

In  the  earlier  history  of  the  undertaking,  the  westerly  branch 
of  the  raceway  supplied  power  to  the  mill  known  as  “the  woollen- 
mill. ” The  easterly  of  the  two  branches  supplied  power  to  a mill 
which,  prior  to  1845,  had  been  a grist-mill,  but  was  afterwards 
converted  and  used  as  a shoddy-mill. 

The  evidence  carried  the  history  and  use  of  the  easement  in 
question  as  far  back  only  as  the  year  1845,  at  which  time  the  race- 
way and  the  highway  were  each  in  the  same  plight  and  condition 
in  which  they  stood  down  to  1905. 

No  evidence  is  adduced  by  either  party  to  shew  the  situation 
prior  to  1845  nor  the  origin  either  of  the  raceway  or  of  the  highway; 
neither  is  it  shewn  whether  the  highway  is  an  original  road- 
allowance,  nor  whether  it  was  a road  dedicated  to  the  public  by  the 
owner  of  the  adjoining  lands,  nor  whether  the  highway  or  the 
raceway  had  the  earlier  origin. 
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I find  that  the  easement  was  enjoyed  as  of  right  by  the  pre- 
decessors in  title  of  the  plaintiff  from  as  early  as  the  year  1846, 
and  water  was  brought  down  through  this  raceway  for  the  pur- 
poses of  the  mills  above  mentioned  from  that  time  until  the  year 
1898.  During  all  this  period  the  water  flowed  through  the  two 
branches  of  the  raceway  and  across  the  highway.  The  property 
has  not  been  operated  as  a milling  undertaking  since  the  year 
1898,  and  the  easement  has  not  been  actually  used  for  milling 
purposes  since  that  date. 

The  lands  above  the  highway,  through  which  the  head-race 
passes,  have  been  used  as  pasture  lands,  and  the  raceway  itself 
has  during  these  years  become  to  some  extent  filled  up  by  the 
tramping  in  of  cattle,  but  it  could  easily  be  cleaned  out  and 
restored  to  its  former  condition.  The  plaintiff  stopped  the  flow 
of  water  by  closing  the  head-gates,  at  the  top  of  the  raceway,  in 
the  year  1900,  and  shortly  afterwards  reinforced  this  closing  by 
means  of  planking. 

After  closing  the  head-gates  as  above  mentioned,  and  in  or 
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about  the  year  1900,  the  plaintiff  himself  put  an  obstruction  in 
the  westerly  branch  of  the  raceway,  so  that  no  drainage-water 
could  leak  down  through  it.  He  says  he  did  that  in  contemplation 
of  the  repairs  he  was  then  making  in  the  woollen-mill,  and  in  con- 
templation of  further  developments  than  he  actually  made  at  that 
time.  That  obstruction  was  of  a minor  character,  being  not  more 
than  2 or  3 feet  high,  and  consisted  of  boards  and  earth  easily 
removable,  but  sufficient  for  the  purpose  of  preventing  the 
drainage-water  which  came  down  the  race  from  passing  through. 

With  respect  to  the  easterly  branch  of  the  raceway,  the  plain- 
tiff, in  or  about  the  year  1900,  put  in  a new  flume,  which  at  its  north 
or  upper  end  began  some  4 or  5 feet  above  Pine  street,  thence 
extended  southerly  under  the  bridge  across  the  highway,  and  so 
to  the  penstock  of  the  shoddy-mill.  He  appears  to  have  put  in 
this  new  flume,  which  was  really  a rebuilding  of  his  old  flume,  with- 
out any  leave  or  permission  from  the  municipality,  but  rather  in 
the  assumed  exercise  of  a right  on  his  part. 

During  the  years  1899  and  1900,  the  plaintiff  made  some  re- 
pairs to  the  woollen-mill  (it  being  at  the  time  without  a tenant), 
and  throughout  the  years  from  1900  to  1905  the  dam  on  the  Hum- 
ber river,  which  developed  this  water-power,  was  maintained  by 
the  plaintiff. 

The  plaintiff  says  that  in  nearly  every  year,  and  probably  in 
every  year  down  to  the  present  time,  some  money  was  spent  by 
him  in  this  and  other  ways  for  the  upkeep  of  the  undertaking  as  a 
milling  proposition. 

In  the  year  1906  there  occurred  the  first  interruption  of  the 
rights  which  the  plaintiff  claims.  In  this  year  the  Corporation  of 
the  Village  of  Woodbridge,  in  repairing  Pine  street  and  the  bridge 
over  the  westerly  branch  of  the  raceway,  removed  the  then  exist- 
ing bridge  and  filled  in  the  roadway,  inserting  underneath  a tile- 
pipe  3 feet  in  diameter. 

It  is  alleged  by  the  plaintiff  that  this  tile-opening,  although 
sufficient  for  drainage,  is  wholly  insufficient  and  inappropriate  as 
a means  of  bringing  water  for  power  purposes  to  the  woollen-mill. 

A protest  was  promptly  put  forward  on  the  part  of  the  plain- 
tiff, both  personally  and  through  his  solicitors,  to  the  Woodbridge 
council,  and  the  council  passed  a resolution,  which  is  set  forth  in 
the  evidence,  substantially  to  the  effect  that  if  and  when  the  mill- 
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race  was  bond  fide  required  for  milling  purposes  or  the  plaintiff 
was  ready  to  proceed  with  manufacturing,  the  council  would  open 
up  the  obstruction  which  they  had  placed  across  the  westerly 
branch  of  the  head-race.  This  offer  was  communicated  to  the 
plaintiff,  but  was  not  accepted  by  him.  Complaints  orally  and 
by  letter  were  continued  intermittently  by  the  plaintiff  personally 
and  through  his  solicitors  from  1907  till  1911. 

The  plaintiff  demanded  that  the  village  council  pass  a by-law 
undertaking  to  remove  the  obstruction  and  restore  the  raceway 
on  demand  by  the  plaintiff.  This  by-law  was  not  passed.  Never- 
theless, from  1906  down  until  the  issue  of  the  writ  of  summons  in 
this  action,  on  the  11th  June,  1914,  no  legal  or  other  effective 
action  was  taken  by  the  plaintiff.  The  obstruction  created  by 
Woodbridge  at  the  highway  remained  as  it  was,  and  the  plaintiff 
during  that  time  never  brought  down  or  attempted  to  bring 
down  any  water  through  the  westerly  branch  of  the  head-race. 

From  1906  till  1911,  no  evidence  of  any  special  repairs  to  the 
mill-buildings  or  the  flume  is  given;  though  I have  no  reason  to 
doubt  the  plaintiff’s  statement  that  necessary  work  to  maintain 
the  dam  was  done  in  each  year,  and  I find  that  during  this  period 
the  mill-buildings  were  falling  into  disrepair.  In  1911,  the  plain- 
tiff called  for  tenders  for  repairing  and  restoring  the  shoddy-mill. 
No  contract  appears  to  have  been  let  in  that  year,  but  in  1912  a 
contract  was  let;  and,  later  in  the  same  year,  repairs  were  done 
to  this  building,  and  in  all  some  $500  was  spent  on  the  property 
in  that  year. 

In  the  month  of  March,  1912,  a flood  occurred  in  the  Humber 
river,  and  the  water  coming  down  the  mill-race  undermined  and 
tilted  the  timbers  constituting  the  flume  and  undermined  the 
abutments  or  walls  on  which  the  bridge  rested,  with  the  result 
that  the  bridge  sagged  and  became  unsafe. 

At  that  time,  or  at  a little  earlier  date,  the  highway  and  bridge 
had  been  taken  over  pursuant  to  the  statutes  of  Ontario  from  the 
Village  of  Woodbridge  by  the  County  of  York,  and  the  roadway 
was,  for  reconstruction  purposes,  under  the  jurisdiction  of  the 
Highways  Commission  as  representatives  of  the  county.  The 
Highways  Commission  thereupon,  during  the  year  1912,  proceeded 
to  remove  the  bridge  over  the  eastern  branch  of  the  head-race,  as 
it  had  become  unsafe,  tore  out  the  plaintiff’s  flume  where  it  crossed 
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the  highway,  and  filled  in  the  roadway.  In  so  doing  they  provided 
an  opening  for  water  to  pass  under  the  road  by  means  of  a corru- 
gated iron  pipe  some  4 feet  in  diameter. 

The  plaintiff  alleges  that  this  corrugated  iron  pipe,  like  the 
Woodbridge  tile-pipe,  though  ample  for  drainage,  is  wholly  inadequate  to  con- 
County  of  vey  water  sufficient  for  power  purposes  to  the  mill. 

Iork.  The  plaintiff  promptly  lodged  complaints.  Correspondence 

ensued  without  result,  and  the  conditions  remained  constant  until 
June,  1914,  when  the  writ  of  summons  in  this  action  was  issued. 

The  plaintiff  does  not  in  his  statement  of  claim  indicate  whether 
he  claims  by  way  of  prescription  at  common  law,  under  the  pre- 
scription provisions  of  the  Limitations  Act  (R.S.O.  1914,  ch.  75, 
secs.  34  et  seq.),  or  by  way  of  lost  grant.  No  objection  was  taken 
by  the  defendants  to  the  plaintiff’s  pleading;  and,  in  view  of  the 
fact  that  there  was  no  surprise,  any  amendment  necessary  to  con- 
form fully  to  the  practice  would  have  been  granted. 

I am  of  the  opinion  that  the  plaintiff  is,  in  the  circumstances 
here  shewn,  unable  to  claim  prescription  at  common  law : Burrowes 
v.  Cairns  (1846),  2 U.C.R.  288;  Grand  HotelCo.  v.  Cross  (1879),  44 
U.C.R.  153.  Such  prescription  may  be  defeated  by  shewing  that 
it  first  arose  since  the  time  of  legal  memory,  that  is,  since  1189; 
and  the  Court  may  take  judicial  notice  of  the  fact  that  America 
was  discovered  in  1492. 

I am  also  of  opinion  that  the  plaintiff  is  unable  to  substantiate 
a claim  under  the  statute,  because  the  easement  in  question  has 
not  been  actually  enjoyed  by  him  since  the  year  1898. 

Mr.  Moss,  on  behalf  of  the  plaintiff,  argued  that  the  easement 
in  question  had  actually  been  enjoyed  by  the  plaintiff,  because 
the  passageway  for  water  had  been  on  the  highway  at  all  times, 
and  in  the  eastern  channel  the  plaintiff’s  sluiceway  or  flume  was 
in  position  across  the  highway  at  all  times  down  to  the  year  1912; 
and  he  cited  in  support  of  his  contention  the  case  of  Lancaster  v. 
Eve  (1859),  5 C.B.N.S.  717. 

I have  read  and  considered  that  case,  but  I am  of  opinion  that 
it  does  not  apply.  In  that  case  the  plaintiff  had  constructed  a pile 
outside  his  wharf,  and  not  on  his  own  lands,  for  the  more  conven- 
ient enjoyment  of  his  wharf.  The  pile  had  been  there  many  years, 
and  it  was  held  that  he  had,  by  prescription  by  way  of  lost  grant, 
acquired  an  easement  giving  him  the  right  to  maintain  the  pile 
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as  it  stood,  as  against  one  who  had  negligently  navigated  his 
vessel  so  as  to  injure  it. 

But  in  that  case  the  pile  was  de  die  in  diem  performing  its 
function  of  permitting  the  convenient  enjoyment  of  the  plaintiff’s 
wharf  for  mooring  and  assisting  barges  coming  to  and  going  from 
the  wharf,  by  merely  standing  where  it  was  erected,  without  more, 
and  presumably  it  was  continuously  used.  In  the  present  case 
the  raceway  in  question  cannot  perform  its  function  unless  water 
is  brought  down  through  it.  The  statute  in  effect  provides  (secs. 
34,  35,  and  36)  that  there  must  be  actual  enjoyment  within  a 
period  of  twelve  months  prior  to  the  institution  of  the  action.  I 
think  that,  applying  that  principle  to  the  circumstances  of  this 
case,  it  must  be  shewn  that  the  plaintiff  brought  water  down  this 
raceway  within  twelve  months  prior  to  the  11th  June,  1914. 

I am,  therefore,  of  opinion  that  the  only  way  which  the  plain- 
tiff can,  if  at  all,  effectively  prosecute  a claim  is  to  prescribe  by 
way  of  lost  grant. 

The  questions  therefore  which  present  themselves  for  solution 
are: — 

(a)  Had  the  plaintiff  in  1898  acquired  a prescriptive  right  by 
way  of  lost  grant? 

(b)  If  in  1898  he  had  acquired  such  a prescriptive  right,  has 
it  since  been  lost? 

(c)  If  still  existing,  has  it  been  infringed  by  the  defendants 
or  either  of  them? 

On  this  footing  I proceed  to  consider  the  various  issues  arising 
in  the  action. 

First,  then,  as  to  the  plaintiff’s  right : — 

In  the  case  of  Philipps  v.  Halliday,  [1891]  A.C.  228,  231,  Lord 
Herschell  said:  “ Where  there  has  been  long-continued  possession 
in  assertion  of  a right,  it  is  a well-settled  principle  of  English  law 
that  the  right  should  be  presumed  to  have  had  a legal  origin  if 
such  a legal  origin  was  possible,  and  the  Courts  will  presume  that 
those  acts  were  done  and  those  circumstances  existed  which  were 
necessary  to  the  creation  of  a valid  title.”  These  words  were 
repeated  with  approval  by  Lord  Halsbury  in  Clippens  Oil  Co. 
Limited  v.  Edinburgh  and  District  Water  Trustees , [1904]  A.C.  64, 
69;  and  by  Joyce,  J.,  in  Hulbert  v.  Dale,  [1909]  2 Ch.  570,  578. 

To  the  like  effect  is  the  statement  of  the  general  principle  as 
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expressed  by  Farwell,  J.,  in  Attorney-General  v.  Simpson,  [1901] 
2 Ch.  671.  At  p.  698  he  says:  “When  the  Court  finds  an  open 
and  uninterrupted  enjoyment  of  property  for  a long  period  unex- 
plained, omnia  prcesumuntur  rite  esse  acta,  and  the  Court  will,  if 
reasonably  possible,  find  a lawful  origin  for  the  right  in  question.” 

In  East  Stonehouse  Urban  District  Council  v.  Willoughby 
Brothers  Limited,  [1902]  2 K.B.  318,  at  p.  332,  Channel,  J.,  says: 
“The  doctrine  commonly  referred  to  as  that  of  a lost  grant  . . 

has  long  been  known  to  our  law,  but  in  recent  times  it  has  been 
applied  more  widely  and  to  a greater  variety  of  cases  than 
formerly.” 

In  Attorney-General  v.  Horner  (No.  2),  [1913]  2 Ch.  140,  at 
p.  177,  Buckley,  L.J.,  says:  “If  long  user  as  of  right  unexplained 
be  proved,  the  presumption  arises  without  further  evidence.  It 
then  arises  not  upon  evidence,  but  for  default  of  evidence.  It  may 
be  displaced  by  evidence,  but  requires  no  further  evidence  for  its 
support.  ‘Where  there  has  been  long-continued  modern  user  of  a 
right  capable  of  a legal  origin,  the  existence  of  that  legal  origin 
should  be  presumed  unless  the  contrary  be  proved:’  Blackburn,  J., 
Shephard  v.  Payne  (1864),  16  C.B.N.S.  132,  135.  . . . Willes, 

J.,  in  Rogers  v.  Brooks  (1783),  1 T.R.  431,  n.,  said,  referring  to  a 
possession  of  only  36  years,  that  after  so  long  a possession  he  would 
presume  anything  in  favour  of  the  plaintiff.  This  is  quoted  with 
some  reserve  by  Lord  Herschell  in  Philipps  v.  Holliday,  [1891] 
A.C.  at  p.  234.  Further:  ‘It  is,  because  there  are  no  means  of 
creating  belief  or  disbelief,  that  such  general  presumptions  are 
raised.  . . . Where  the  circumstances  are  incapable  of  form- 

ing anything  like  belief,  the  legal  presumption  holds  the  place  of 
particular  and  individual  belief:’  Lord  Erskine  in  Hillary  v. 
Waller  (1806),  12  Ves.  239,  266.  It  is  not  that  the  Court  really 
thinks  a grant  has  been  made,  but  it  presumes  the  fact  from  a 
principle  of  quieting  the  possession:  Eldridge  v.  Knott  (1774), 
1 Cowp.  214,  by  Lord  Mansfield.  The  Courts  are  not  merely 
entitled,  but  are  ‘under  an  obligation  which  has  been  insisted  upon 
over  and  over  again,  wherever  they  can,  to  clothe  with  legal  right 
long-continued  and  undisputed  enjoyment:’  Fry,  L.J.,  in  Halliday 
v.  Philipps  (1889),  23  Q.B.D.  48,  56.  The  result  is  not  only  to 
justify  but  almost  to  compel  the  Court  to  make  the  presumption.” 

In  the  case  of  General  Estates  Co.  v.  Beaver,  [1914]  3 K.B.  918, 
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926,  Lord  Reading,  after  quoting  the  words  of  Lord  Herschell 
as  above  mentioned,  says:  “And  again  the  noble  Lord  in 

criticising  some  observation  of  Willes,  J.,  in  Rogers  v.  Brooks, 
1 T.R.  431,  n.,  said,  [1891]  A.C.  at  p.  234:  ‘I  think  it  points  out 
how  emphatically  the  view  has  been  entertained  by  learned  Judges 
that  where  there  had  been  long-continued  possession  which  is  con- 
sistent with  a legal  title  every  reasonable  presumption  ought  to  be 
made  in  order  to  support  the  possession  and  maintain  it  as  having 
been  of  right.’  I am  reluctant  upon  such  evidence  as  is  available 
in  this  case  to  come  to  the  conclusion  that  the  plaintiffs  are  entitled 
to  so  comprehensive  a franchise  as  a vill  to  vill  ferry,  but  I must 
have  regard  to  the  doctrine  so  emphatically  affirmed  by  the  highest 
tribunal  in  Philipps  v.  Holliday,  [1891]  A.C.  228,  231.  If  every 
reasonable  presumption  is  to  be  made  to  support  the  possession 
and  maintain  it  as  having  been  of  right,  that  can  only  be  effected, 
if  at  all,  by  presuming  a lost  grant  of  a vill  to  vill  franchise.” 

I am  of  opinion  that  in  the  present  case  there  was,  from  1845 
until  1898,  an  open  enjoyment  of  this  easement  by  the  plaintiff 
and  his  predecessors  as  of  right  unexplained,  and  consequently  the 
presumption  of  a lost  grant  arises  without  further  evidence  unless 
the  contention  of  the  defendants  that  the  easement  cannot  have 
had  a legal  origin,  is  entitled  to  prevail. 

That  contention  is  expressed  by  counsel  for  the  defendants  in 
various  ways:  (1)  that  there  is  no  presumption  of  a lost  grant 
where  the  right  is  claimed  to  commit  a public  nuisance  or  is  against 
public  policy;  (2)  that  where  the  claim  affects  the  rights  of  a large 
number  of  the  public  it  is  more  difficult  to  infer;  (3)  that  a right 
to  an  easement  claimed  by  way  of  lost  grant  or  otherwise  must  be 
such  that  it  could  have  formed  the  subject-matter  of  a grant.  In 
other  words,  that  nothing  which  cannot  have  a lawful  beginning 
can  be  so  claimed;  and,  applying  that  principle  to  the  present 
case,  the  defendants  urge  that  there  is  not  now,  and  never  was, 
power  either  in  the  municipal  corporation  or  in  the  Crown  (the 
title  to  the  highway  being  vested  in  one  or  both  of  these  persons) 
to  grant  to  the  plaintiff  or  his  predecessors  in  title  the  right  to 
carry  water  for  power  purposes  across  a highway  by  means  of  an 
artificial  raceway. 

I agree  with  this  contention,  which  is  supported  by  the  cases 
of  Regina  v.  Hunt  (1865),  16  U.C.C.P.  145,  and  Attorney-General 
v.  Harrison  (1866),  12  Gr.  466. 
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In  the  case  of  Re  J.  F.  Brown  Co.  Limited  and  City  of  Toronto 
(1916),  36  O.L.R.  189,  at  pp.  220  to  227,29  D.L.R.618,  at  pp.  648 
to  655, 1 digested  and  discussed  a number  of  cases  which  appeared 
to  me  to  support  the  conclusion  that  neither  the  Crown  nor  a 
municipal  corporation  can  do  any  act  which  interferes  with  the 
free  use  by  the  public  of  a highway,  and  the  view  so  expressed 
has  been  maintained  in  the  Supreme  Court  of  Canada. 

A lost  grant  is  presumed  to  have  been  made  at  or  before  the 
date  when  the  easement  was  first  as  of  right  enjoyed.  If  Pine 
street  had  been  shewn  to  be  a highway  at  the  time  when  this  ease- 
ment was  first  enjoyed  by  the  predecessors  in  title  of  the  plaintiff, 
I would  be  of  the  opinion  that  the  plaintiff  had  failed  to  establish 
his  claim,  because  there  was  no  authority  either  in  the  Crown  or 
the  Municipality  of  Woodbridge  to  grant  him  such  an  easement 
as  that  in  question,  since  it  necessarily  interferes  more  or  less  with 
the  free  passage  of  the  public  along  the  highway. 

But,  as  I have  already  stated,  no  evidence  is  adduced  to  shew 
when  Pine  street  became  a highway,  and  it  is  entirely  consistent 
with  all  the  evidence  before  me  that  the  predecessors  in  title  of 
the  plaintiff  originally  owned  the  lands  which  now  constitute  Pine 
street,  and  that  the  street  was  dedicated  by  them  as  a highway, 
reserving  this  easement  over  the  highway. 

In  the  absence  of  any  evidence  as  to  whether  the  highway  ex- 
isted prior  to  the  easement,  I think  that  the  general  principle  as 
stated  in  the  authorities  quoted  is  to  be  applied,  and  every  pre- 
sumption made  in  favour  of  the  legal  origin  of  the  plaintiff's  enjoy- 
ment of  this  right. 

Secondly,  assuming  that  in  1898  the  plaintiff  had  become 
entitled  to  a valid  easement,  yet  the  defendants  contend  that  such 
easement  was  of  a temporary  character,  being  only  for  the  use  of 
the  mills  then  in  operation,  and  that,  as  the  mills  have  ceased  since 
1898,  the  easement  has  ceased  with  them.  The  defendants  seek 
to  fortify  this  contention  by  urging  further  that,  under  present 
circumstances  and  conditions,  having  regard  to  the  amount  of 
water  in  the  Humber  river  at  the  present  time,  the  frequent  floods, 
the  irregular  flow,  the  small  amount  of  power  which  can  regularly 
be  depended  on,  the  introduction  of  Hydro-Electric  power,  the 
abandonment  of  many  mills  along  the  Humber  river,  and  the 
general  commercial  situation,  this  water-power  and  mill-privilege 
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have  become  obsolete  and  valueless,  that  it  is  commercially  im- 
possible at  the  present  time  to  make  use  of  them,  and  that  the 
mill-site  having  thus  become  valueless  for  use  as  such,  the  easement 
claimed  by  the  plaintiff  has  ceased  with  it.  And  the  defendants 
refer  in  support  of  this  contention  to  the  case  of  Burrows  v.  Lang , 
[1901]  2Ch.  502,  where  Farwell,  J.,  says,  at  pp.  507,  508:  “ Regard- 
ed as  a question  of  prescription,  I should  have  to  consider  whether 
the  artificial  watercourse  was  made  for  a temporary  purpose  or 
not.  The  plaintiff  contends  that  this  was  not  a temporary  purpose. 
That  depends  on  the  meaning  of  the  word  temporary.  In  Ark- 
wright v.  Gell  (1878),  4 App.  Cas.  121,  126,  the  fact  that  water 
pumped  from  mines  had  flowed  over  a man’s  land  for  upwards  of 
60  years  gave  him  no  right  to  a continuance  of  the  flow.  The 
meaning  of  ‘temporary  purpose’  is,  therefore,  not  confined  to  a 
purpose  that  happens  to  last  in  fact  for  a few  years  only,  but  in- 
cludes a purpose  which  is  temporary  in  the  sense  that  it  may  within 
the  reasonable  contemplation  of  the  parties  come  to  an  end.  For 
example,  if  a man  pumps  out  water  from  his  mines  for  the  purpose 
of  draining  them,  that  is  a temporary  purpose,  as  it  is  limited  by 
the  duration  of  the  workings.  If  a man  makes  a watercourse  lead- 
ing water  to  a mill-pond  for  the  use  of  his  own  mill  on  his  own  land, 
that  is  a temporary  purpose,  as  it  is  limited  to  the  period  for  which 
he  uses  the  mill.  In  both  cases,  in  my  judgment,  it  is  a temporary 
purpose  within  the  meaning  of  the  authorities.  It  is  not  meant  to 
be  a permanent  alteration  of  the  face  of  nature,  but  a temporary 
alteration  for  the  purpose  of  and  co-extensive  with  the  carrying 
on  of  a particular  business — in  this  case  the  business  of  a miller — 
and  that  is  a temporary  purpose  within  the  authorities.” 

I am  referred  also  to  the  case  of  Daily  & Co.  v.  Clark  Son  & 
Morland,  [1902]  1 Ch.  649.  That  was  a case  in  which  the  plaintiff 
was  asserting  rights  in  an  artificial  watercourse  similar  in  many 
respects  to  that  at  present  under  consideration.  In  that  case 
Stirling,  L.J.,  says,  at  p.  668:  “In  dealing  with  this  claim  we  have 
to  inquire,  first,  on  what  principle  are  rights  of  this  kind  to  be 
ascertained.  The  principle  has  been  laid  down  in  various  cases, 
of  which  I may  mention  Wood  v.  Waud  (1849),  3 Ex.  748,  Sutclife 
v.  Booth  (1863),  32  L.J.Q.B.  136,  and  Rameshur  Pershad  Narain 
Singh  v.  Koonj  Behari  Pattuk  (1878),  4 App.  Cas.  121.  It  appears, 
I think,  from  those  authorities  that  you  must  take  into  account, 
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first,  the  character  of  the  watercourse,  whether  it  is  temporary  or 
permanent;  secondly,  the  circumstances  under  which  it  was  pre- 
sumably created;  and,  thirdly,  the  mode  in  which  it  has  been  in 
fact  used  and  enjoyed.  This  watercourse  is  obviously  of  a per- 
manent character,  and  there  is  no  question  that  rights  and 
easements  may  be  acquired  in  it.” 

Upon  the  best  consideration  that  I can  give  to  the  circumstances 
of  this  case,  I think  that  the  watercourse  here  in  question  is  of  a 
permanent  and  not  of  a temporary  character.  The  source  of  sup- 
ply, the  Humber  river,  is  permanent,  and  the  raceway  is  shewn  to 
have  been  used  not  for  one  mill  but  for  three  different  mills,  and 
the  cessation  of  use  of  any  one  or  even  of  the  whole  three  of  these 
mills  does  not,  in  my  opinion,  carry  with  it  the  result  of  a cessation 
of  the  easement,  as  it  did  in  the  case  of  Burrows  v.  Lang,  above 
noted.  I think  that  the  plaintiff  is  entitled  to  use  power  from  the 
Humber  for  any  mill,  and  would  at  the  present  time  be  entitled 
to  enjoy  this  easement  in  order  to  supply  power  to  a chopping-mill 
or  to  generate  electric  current. 

I pause  here  to  refer  to  the  contention  of  the  defendants  that 
this  easement  is  temporary  and  not  permanent,  because  it  is  de- 
pendent on  the  water-power  supplied  by  the  Humber  river,  and, 
as  the  river  has  now  become  valueless  as  a water-power,  the  ease- 
ment is  gone.  This  is  a question  of  fact;  and,  without  delaying  to 
go  into  all  the  details  of  evidence  adduced  to  shew  that  this  power- 
privilege  is  no  longer  of  practical  commercial  value,  I am  of  opinion, 
and  find  as  a fact,  that  the  site  is  still  valuable  as  a mill-privilege 
and  that  it  possesses  practical  commercial  value  as  such  at  the 
present  time.  While  I think  that  the  expert  witnesses  for  the 
plaintiff  overstated  the  amount  of  power  derivable  or  which  can 
be  developed  at  this  site,  yet  I am  clear  that  the  evidence  given 
on  behalf  of  the  plaintiff,  coupled  with  the  informing  facts  derivable 
from  the  testimony  of  the  witness  Wallace  and  of  other  witnesses 
called  for  the  defendants,  makes  it  plain  that  this  site  does  possess 
at  the  present  time  substantial  value  as  a mill-privilege,  and  I 
find  accordingly. 

It  is  not  for  the  Court  at  the  present  time  to  determine  its 
value.  This  is  not  an  action  for  damages;  and  I therefore  go  no 
further  than  to  make  the  above  finding.  If  I am  right  in  the  view 
that  this  is  an  easement  of  a permanent  general  character,  not 
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dependent  upon  continuance  of  a particular  mill,  and  still  possess- 
ing real  commercial  value,  it  is  settled  law  that  prescriptive  rights 
may  be  acquired  in  it,  and  therefore  that  they  may  be  retained,  not- 
withstanding the  fact  that  the  plaintiff  is  not  at  the  present  time 
actually  exercising  his  rights:  Ivimey  v.  Stocker  (1866),  L.R.  1 Ch. 
396,  406,  409;  Rameshur  Pershad  Narain  Singh  v.  Koonj  Behari 
Pattuk,  4 App.  Cas.  121,  128.  I therefore  find  this  issue  against 
the  defendants. 
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Thirdly,  with  respect  to  the  question  of  abandonemnt.  It  is 
a well-established  principle  with  respect  to  abandonment,  for  which 
no  authority  need  be  cited,  that  the  material  inquiry  must  always 
be  whether  there  was  an  intention  to  abandon  the  right.  I find, 
however,  that  there  has  been  no  abandonment  by  the  plaintiff  of 
such  rights  as  he  may  have  possessed  in  the  year  1898.  On  the 
contrary,  the  annual  repairs  to  the  dam,  the  action  taken  by  him 
in  1900  in  rebuilding  the  flume  in  the  eastern  branch  of  the  race- 
way, and  his  acts  at  about  the  same  time  in  putting  a concrete 
floor  in  the  woollen-mill,  the  subsequent  repair  of  the  shoddy-mill, 
and  generally  his  course  of  action  throughout  the  period  from  1898 
down  to  the  present  time,  support  his  sworn  intention  not  to 
abandon  the  use  of  the  property  as  a milling  site,  and  indicate  to 
my  mind  that  there  never  was  on  his  part  any  intention  of  aband- 
oning this  property  as  a milling  proposition. 

Some  suggestion  was  made  that  the  steps  taken  by  him 
since  1911  had  been  taken  with  a view  of  bolstering  up  the  present 
claim.  But  I am  not  of  that  opinion.  I do  not  think  that  the 
$500  and  odd  spent  by  the  plaintiff  in  August,  1912,  in  repairing 
the  shoddy-mill  was  spent  by  him  for  the  purpose  of  creating 
evidence  to  use  in  this  action  or  to  enhance  a claim  for  compen- 
sation. 

I therefore  find  against  the  defendants  on  this  issue. 

With  respect  to  the  question  of  whether  or  not  there  has  been 
an  interference  by  the  defendants  with  the  plaintiff’s  easement, 
I am  clearly  of  opinion  that  there  has  been  such  interference.  I 
think  that  the  weight  of  testimony  is  entirely  in  that  direction; 
and  I find  as  a fact  that  the  openings  which  have  been  provided 
by  the  defendants  are  insufficient  to  permit  the  plaintiff  to  enjoy 
the  easement  to  which  he  is  entitled.  Even  if  the  openings  which 
have  been  left  under  the  roadway  are  large  enough  to  permit 
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sufficient  water  to  go  through,  there  has  yet  been  a substantial 
interference  with  the  plaintiff’s  easement. 

The  sluiceway  of  the  plaintiff  in  the  eastern  channel  has  been 
taken  out,  and  various  methods  are  suggested  by  which  the  water 
could  be  brought  down  so  as  to  be  available.  It  is  sufficient  to  say 
that  I find,  first,  that  the  opening  is  not  sufficient  to  permit  the 
full  use  of  the  easement  to  which  the  plaintiff  is  entitled;  and, 
secondly,  that,  if  it  were  sufficient,  there  would  still  be  an  inter- 
ference because  of  the  expense  necessary  in  order  to  put  the  under- 
taking in  an  operative  condition. 

With  respect  to  the  question  of  the  parties  to  the  action  and 
as  to  whether  the  defendant  the  Corporation  of  the  Village  of 
Woodbridge  is  properly  joined,  I am  of  opinion  that  it  has  been 
properly  joined  by  the  plaintiff. 

The  result  of  the  statutes  dealing  with  the  taking  over  of  this 
road  by  the  county  is  by  no  means  clear,  and  it  seems  to  me,  from 
the  best  consideration  that  I can  give  them,  that  the  Corporation 
of  the  Village  of  Woodbridge  still  has  an  interest  in  this  highway, 
and  possibly  a title  to  the  soil  itself.  Such  a declaration  with 
respect  to  the  present  existence  of  the  plaintiff’s  easement  could 
not  be  effectively  made  without  the  village  corporation  being 
joined  as  a party.  It  appears,  however,  to  be  plain  that  the  author- 
ity having  charge  of  this  highway  and  responsible  for  any  alter- 
ations that  may  be  necessary  in  order  to  restore  the  plaintiff’s 
rights  is  the  Corporation  of  the  County  of  York;  and  counsel  for 
the  county  corporation  admitted  this  position  on  the  hearing. 
The  question  is,  therefore,  unimportant,  except  upon  the  technical 
point  as  to  whether  the  Corporation  of  the  Village  of  Woodbridge 
was  properly  joined.  I am  of  opinion,  as  I have  already  stated, 
that  the  village  corporation  was  properly  joined  as  a defendant. 

The  result  is,  that  there  will  be  judgment  for  the  plaintiff  de- 
claring that  he  is  now  entitled  to  an  easement  giving  him  the  right 
to  bring  water  across  the  highway  in  the  same  manner  and  to  the 
same  extent  as  was  practised  down  to  the  year  1898,  enjoining 
the  defendants  and  each  of  them  from  interfering  with  the  exer- 
cise by  the  plaintiff  of  his  right  as  above  declared,  and  for  a manda- 
tory order  requiring  the  defendant  the  Corporation  of  the  County  of 
York  to  restore  the  passageways  for  water  across  the  highway  to 
the  condition  in  which  they  were  before  any  interference. 

Costs  will  follow  the  event. 
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Mortgage — Covenant  for  Payment — Enforcement  by  Action — Exchange  of  Pro- 
perties— Agreement — Money  Lent — Assumption  of  Part  of  Liability  on 
Prior  Mortgage — Covenant  of  Mortgagees  to  Protect  Mortgagor — Independent 
Covenants — Defence  to  Action — Counterclaim — Foreclosure  upon  Priov 
Mortgage — Assignment  of  Mortgage — Notice — Sufficiency — Conveyancing 
and  Law  of  Property  Act , sec.  f9 — Parties — Addition  of — Rule  85 — 
Assignment  and  Reassignment  pendente  Lite — Rules  300,  301 — Necessity 
for  Orders  for  Leave  to  Proceed — Abatement — Dismissal  of  Action — Right 
to  Conveyance  of  Mortgaged  Land  on  Payment  of  Mortgage-moneys — Con- 
veyance of  Equity  of  Redemption,  Liability  on  Covenant  Continuing — Ability 
to  Convey  Interest  in  Land. 

W.  and  C.  sold  to  the  defendant  part  of  a block  of  land,  the  whole  of  the 
block  being  subject  to  a mortgage  in  favour  of  L.  In  the  conveyance  to 
the  defendant  there  was  a clause  declaring  that  the  conveyance  was  subject 
to  the  assumption  by  him  of  a proportion  of  the  L.  mortgage,  calculated 
at  a named  sum,  about  one-fourth  of  the  whole  amount  secured  by  the 
mortgage.  The  defendant  covenanted  with  W.  and  C.  to  assume  and  pay 
off  the  named  sum  and  interest;  and  W.  and  C.  covenanted  with  the  de- 
fendant that  he  would  not  be  required  to  pay  a greater  sum  than  the  named 
sum  and  interest.  The  sale  to  the  defendant  was  in  exchange  for  properties 
of  his  conveyed  to  W.  and  C. ; and,  taking  into  account  the  existing  mort- 
gages on  the  various  properties  and  the  values  placed  on  the  properties, 
a sum  of  $267.40  was  due  from  the  defendant  upon  the  exchange.  The 
defendant  had,  however,  stipulated  for  a cash  payment  of  $3,000  to  him; 
and,  that  being  paid,  he  gave  a mortgage  for  $3,267.40  to  W.  and  C.,  and 
covenanted  in  the  usual  form  to  pay  the  mortgage-money  and  interest. 
Through  two  mesne  conveyances  this  mortgage  became  the  property  of 
the  plaintiff,  who  sued  the  defendant  upon  the  covenant  for  payment.  The 
defendant  had  been  required  to  pay  more  than  his  proportion  of  the  L. 
mortgage,  but  had  refused  to  do  so,  and  L.  had  proceeded  upon  his  mortgage 
and  obtained  a judgment  of  foreclosure: — 

Held,  that  the  plaintiff  was  entitled  to  recover  upon  the  covenant  in  the 
mortgage  assigned  to  her. 

Per  Meredith,  C.J.C.P. : — The  mortgagees  lent  to  the  defendant  the  moneys 
secured  by  the  mortgage:  the  mortgage  was  given  and  taken  for  the  separate 
and  sole  purpose  of  securing  the  repayment  of  that  loan.  The  fact  that  the 
mortgagees,  in  the  exchange  transaction,  had  contracted  to  pay  off  part  of 
a first  mortgage  upon  the  land  they  conveyed  to  the  defendant,  and  had 
not  done  so,  and  that  foreclosure  proceedings  had  been  taken  upon  that 
mortgage,  could  not  be  a defence  to  the  action.  It  did  give  a right  of  action, 
which  might  be  enforced  by  counterclaim  in  this  action,  for  damages  for 
breach  of  that  contract,  if  the  defendant  really  had  sustained  any  such 
damages;  but  no  such  claim  was  made. 

Per  Riddell  and  Rose,  JJ. : — The  time  at  which  any  liability  should  attach 
on  the  covenant  of  W.  and  C.  with  the  defendant  might,  upon  the  facts, 
be  after  the  day  fixed  for  the  defendant  to  pay  (according  to  his  covenant 
with  W.  and  C.);  therefore,  the  covenants  were  independent,  and  the  action 
lay  against  the  defendant. 

Thorp  v.  Thorp  (1700),  12  Mod.  455,  461,  and  Dicker  v.  Jackson  (1848), 
6 C.B.  103,  114,  followed. 

Notice  was  given  on  behalf  of  the  plaintiff  to  the  defendant’s  solicitors  that 
“W.  and  C.,  to  whom  Dr.  W.  gave  a mortgage  on  property  on  C.  street, 
have  assigned  same  to  F.  N.,”  the  plaintiff.  In  fact,  W.  assigned  to  his 
wife,  and  she  and  C.  assigned  to  the  plaintiff : — 

Held,  per  Meredith,  C.J.C.P.,  that  the  case  was  not  one  of  an  assignment  of 
a chose  in  action,  such  as  the  Conveyancing  and  Law  of  Property  Act, 
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R.S.O.  1914,  ch.  109,  sec.  49,  provides  for,  but  an  assignment  of  a covenant 
made  by  the  defendant  with  the  mortgagees,  their  heirs,  etc.  A transfer  of 
the  mortgage-security  alone  would  effect  in  equity  a transfer  of  the  debt, 
and  notice  of  it  would  not  be  necessary  except  for  the  purpose  of  inter- 
cepting payments  which  might  be  made  in  ignorance  of  its  assignment,  by 
the  mortgagor. 

Per  Riddell  and  Rose,  JJ.,  that  it  must  be  taken  that  the  defendant  received 
the  notice,  through  his  solicitors,  before  action;  that  the  notice  was  suffi- 
cient; and,  even  if,  to  enable  the  assignee  to  sue  alone,  under  Rule  85, 
notice  of  the  assignment  was  necessary,  the  requirement  was  met.  In  any 
* case,  the  assignees  might  be  added  as  parties,  or  a declaratory  judgment 
might  be  pronounced,  and  more  formal  notice  given. 

After  the  commencement  of  the  action,  the  defendant  made  an  absolute 
assignment  of  the  mortgage  in  question  to  F.;  but,  afterwards,  F.  reassigned 
the  mortgage  to  the  plaintiff.  No  order  for  leave  to  proceed  was  obtained 
after  either  assignment : — 

Held,  per  Meredith,  C.J.C.P.,  that  such  an  order  was  necessary,  and  was  not 
a mere  matter  of  form : in  all  the  circumstances,  the  defendant  was  entitled 
to  be  made  secure  by  the  addition  as  parties  of  the  mortgagees  and  of  the 
assignees  (at  any  time)  of  the  mortgage. 

Per  Riddell  and  Rose,  JJ. : — Assuming  that  the  assignment  and  reassign- 
ment pendente  lite  were  effective,  the  assignment  to  F.  did  not  ipso  facto 
put  an  end  to  the  action:  Rule  300;  Wolff  v.  Van  Boolen  (1906),  94  L.T.R. 
502,  503;  Naiman  v.  Wright  (1915),  8 O.W.N.  492.  If  the  mortgage-debt 
ever  became  the  property  of  F.,  he  should  have  obtained  an  order  to  pro- 
ceed under  Rule  301;  and,  when  F.  reassigned,  the  plaintiff  should  have 
obtained  another  order  to  proceed.  Before  any  further  proceedings  were  to 
be  taken,  the  title  had  returned  to  the  plaintiff,  and  it  would  have  been  a 
useless  expense  to  take  out  the  two  orders.  If  necessary,  the  orders  might 
be  issued  nunc  pro  tunc — the  defendant  could  not  complain,  as  he  had  not 
moved  to  dismiss  the  action. 

It  was  said  for  the  defendant  that,  on  paying  the  mortgage-moneys,  he  would 
be  entitled  to  a conveyance  of  the  land,  which  the  plaintiff  could  not  give : — 
Held,  per  Riddell  and  Rose,  JJ.,  that  the  defendant  would  not  be  entitled 
to  a conveyance,  because  he  had  conveyed  his  equity  and  consequent  right 
to  redeem,  stiff  remaining  liable  on  his  covenant;  and  it  was  not  the  defend- 
ant’s mortgage  upon  which  foreclosure  had  taken  place — the  plaintiff  could 
give  the  defendant  an  effective  conveyance  of  all  the- interest  the  defendant 
ever  had  in  the  land,  namely,  a right  subject  to  thp  blanket-mortgage. 
Judgment  of  Kelly,  J.,  affirmed. 

Action  to  recover  mortgage-moneys  alleged  to  be  due  from 
the  defendant  by  virtufe  of  the  covenant  for  payment  contained  in 
the  mortgage-deed,  which  was  dated  the  13th  October,  1913. 


February  9.  The  action  was  tried  by  Kelly,  J.,  without  a 
jury,  at  Toronto. 

J.  M.  Ferguson , for  the  plaintiff. 

W.  J.  Elliott,  for  the  defendant. 


February  19.  Kelly,  J. : — Julius  Weil  and  Morris  Cohen,  the 
owners  of  the  equity  of  redemption  in  lands  on  the  north  side  of 
College  street  in  Toronto,  having  a frontage  of  246  feet  10  inches, 
entered  into  a contract  with  the  defendant  in  September,  1913, 
for  an  exchange  of  the  westerly  100  feet  of  this  land. 
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There  was  at  the  time  upon  the  whole  246  feet  10  inches  a 
mortgage  from  a predecessor  in  title  of  Weil  and  Cohen  to  one 
Lett. 

Before  the  agreement  for  exchange,  Weil  and  Cohen  had  con- 
veyed the  equity  of  redemption  in  the  easterly  146  feet  10  inches 
to  other  persons,  subject  to  the  Lett  mortgage,  or,  it  is  said,  to  a 
proportionate  part  of  it.  The  agreement  for  exchange  provided 
for  a conveyance  to  the  defendant  of  the  westerly  100  feet,  which 
was  to  be  taken  by  him  “ subject  to  a mortgage  incumbrance  of 
$7,332.60.”  This  had  reference  to  the  Lett  mortgage,  which  was 
for  a very  much  larger  sum  than  the  $7,332.60.  It  was  also  agreed 
that  Weil  and  Cohen  would,  in  the  deed  to  the  defendant,  coven- 
ant that  the  defendant  woufd  not  be  “ called  upon  at  any  time  to 
pay  more  than  his  said  proportion  of  the  mortgage”  (referring  to 
the  Lett  mortgage),  “and  will  further  assign  to  Dr.  Wright  a 
mortgage  which  Fraser  and  Craik  gave  to  Weil  and  Cohen  on  the 
146  feet  10  inches  they  bought,  and  which  was  given  as  security 
to  Weil  and  Cohen  to  secure  them  in  case  they  should  pay  to  Lett 
more  than  their  proportion  of  the  said  Lett  mortgage.”  On  this 
provision  and  the  vendor’s  covenant  in  the  deed,  much  of  the 
present  controversy  turns.  From  the  agreement  it  also  appeared 
that  in  the  adjustment  on  the  exchange  there  was  in  Weil  and 
Cohen’s  favour  a balance  of  $267.40  (difference  in  the  value  of  the 
equities),  and  that,  as  it  was  part  of  the  agreement  that  Weil  and 
Cohen  were  to  pay  the  defendant  $3,000  in  cash,  the  defendant 
would  give  them  a mortgage  (subject  to  the  Lett  mortgage)  on 
the  100  feet  for  $3,267.40 — the  difference  in  the  value  of  the  equi- 
ties, plus  this  $3,000  then  advanced  by  Weil  and  Cohen.  The 
present  action  is  to  recover  upon  the  defendant’s  covenant  in  this 
mortgage. 

The  conveyance  by  Weil  and  Cohen  to  the  defendant,  dated 
the  15th  October,  1913,  was  made  subject  to  the  assumption  by 
the  grantee  of  $7,332.60,  being  26tV  per  cent,  of  the  amount  un- 
paid on  the  Lett  mortgage,  and  the  grantee  covenanted  to  pay 
this  amount  and  interest  thereon,  and  the  grantors  covenanted 
with  the  defendant  that  he  would  not  “be  required  to  pay  off  on 
the  said  mortgage”  (the  Lett  mortgage)  “a  greater  sum  than 
$7,332.60  and  interest  due  or  to  become  due.” 

Two  payments  of  $62.50  each  on  account  of  principal,  as  well 


Kelly,  J. 

1917 

Neveren 

V. 

Wright. 


400 


ONTARIO  LAW  REPORTS. 


Kelly,  J. 
1917 

Neveren 

v. 

Wright. 


[yol. 


as  interest  to  the  15th  October,  1915,  were  made.  The  remaining 
part  of  the  principal  is  unpaid,  all  of  it  being  overdue  since  the 
15th  October,  1915.  On  the  29th  October,  1915,  the  plaintiff 
became  assignee  of  the  mortgage,  though  it  is  in  evidence  that  she 
holds  not  only  for  herself,  but  for  the  original  mortgagees  as  well. 
The  plaintiff’s  counsel  admits  that,  for  the  purposes  of  the  action, 
the  plaintiff  does  not  claim  to  be  in  any  better  position  in  respect 
to  the  mortgage  than  were  the  original  mortgagees. 

The  action  was  commenced  on  the  13th  December,  1915,  and 
it  is  admitted  that  taxes  upon  the  property  were  then  overdue 
and  unpaid. 

On  the  22nd  September,  1915,  the  defendant  conveyed  the  100 
feet  to  a third  party,  subject  to  a proportion  of  the  Lett  mortgage, 
on  which  it  was  then  stated  there  was  chargeable  against  the  100 
feet  $7,302.10  and  interest,  and  subject  also  to  the  mortgage  now 
sued  upon.  In  the  conveyance  it  was  expressly  declared  that  the 
purchaser  did  not  assume  these  mortgages. 

The  defendant  continued  to  make  payments  upon  the  Lett 
mortgage,  or  rather  upon  the  portion  of  it  which  he  had  assumed, 
for  a considerable  time;  but,  when  the  holder  of  that  mortgage 
refused  to  apply  further  payments  exclusively  upon  that  portion 
(evidently  in  consequence  of  default  on  the  part  of  the  owner  of 
the  other  146  feet  10  inches  in  making  payments),  the  defendant 
then  discontinued  paying. 

At  the  time  of  maturity  of  the  mortgage  now  sued  upon,  there 
was  default  in  interest  and  in  instalments  of  principal  upon  the 
Lett  mortgage,  and  the  whole  balance  of  principal  having  become 
due  on  the  28th  February,  1916,  an  action  for  foreclosure  was  begun 
on  the  1st  June,  1916;  and,  when  the  proceedings  reached  the 
Master’s  office,  the  defendant  was  served  with  the  usual  notice 
to  incumbrancers. 

The  defendant  now  sets  up  that,  in  the  circumstances  which 
have  arisen,  his  covenant  cannot  be  enforced  against  him;  that 
this  covenant  is  merely  a carrying  out  of  a term  of  the  agreement 
for  exchange;  that  the  covenants  in  that  agreement  are  mutually 
dependent;  so  that  any  obligation  of  his  is  not  enforceable  unless 
the  mortgagees  or  the  plaintiff  perform  their  covenant  that  he  is 
not  to  be  called  upon  to  pay  more  than  the  proportion  referred  to 
of  the  Lett  mortgage. 
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In  cases  of  this  kind  the  circumstances  must  be  looked  at  in 
order  to  see  whether  or  not  the  contract  is  one  of  the  nature  now 
contended  for  by  the  defendant.  The  rule  of  law  applicable  in 
such  cases  has  been  laid  down  more  than  once  by  the  highest 
Courts  of  England.  In  Mersey  Steel  and  Iron  Co.  v.  Naylor 
Benzon  & Co.  (1884),  9 App.  Cas.  434,  Lord  Blackburn,  at  p.  443, 
states  this  rule  to  be  that  “ where  there  is  a contract  in  which  there 
are  two  parties,  each  side  having  to  do  something  . . . , if 

you  see  that  the  failure  to  perform  one  part  of  it  goes  to  the  root 
of  the  contract,  goes  to  the  foundation  of  the  whole,  it  is  a good 
defence  to  say,  ‘ I am  not  going  on  to  perform  my  part  of  it  when 
that  which  is  the  root  of  the  whole  and  the  substantial  consider- 
ation for  my  performance  is  defeated  by  your  misconduct.,,, 

The  covenant  sought  to  be  enforced  here  is  one  usually  found 
in  mortgages.  It  is  not  made  subject  to  qualification.  By  the 
agreement  between  the  parties  which  preceded  the  mortgage  it 
was  provided  that  such  a mortgage  should  be  given;  and  it  was 
likewise  by  the  same  agreement  provided  that  the  conveyance  to 
the  defendant  should  contain  (and  it  did  contain)  a covenant  that 
he  would  not  be  required  to  pay  more  than  a specified  proportion 
of  the  Lett  mortgage.  But  I fail  to  follow  Mr.  Elliott’s  argument 
to  the  effect  that,  assuming  that  there  is  a breach  of  the  vendors’ 
covenant  in  the  deed,  that  went  to  the  root  of  the  transaction  so 
as  to  entitle  the  defendant  to  resist  payment  on  the  covenant  in 
the  mortgage.  The  covenants  are,  it  seems  to  me,  separate  and 
distinct. 

Had  the  contract  been  such  as  to  make  the  performance  of 
Weil  and  Cohen’s  covenant  in  the  deed  a condition  precedent,  or 
such  that  the  covenant  in  the  mortgage  or  the  payment  of  what 
it  contracted  for  depended  upon  performance  of  that  covenant  in 
the  deed,  then  the  situation  would  have  been  of  a very  different 
kind.  I cannot  see  that  that  was  or  is  the  effect  of  the  contract 
the  parties  entered  into.  If  it  was  their  intention  that  their  bar- 
gain for  the  exchange  should  have  that  effect,  they  should  have 
so  expressed  it.  It  may  be  that  Weil  and  Cohen  are  liable  upon 
their  covenant  in  the  deed,  if  that  covenant  has  been  broken,  but 
that  is  not  for  determination  here. 

There  is  also  this  further  circumstance  which  should  be  con- 
sidered, but  which  was  not  touched  upon  in  the  argument,  that 
with  the  exception  of  the  small  balance  of  $207.40,  difference  in 
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the  values  of  the  equities,  the  whole  principal  secured  by  the  mort- 
gage represented  an  actual  cash  advance  made  at  the  time  by  the 
mortgagees  to  the  defendant.  On  this  first  ground  the  defendant 
cannot  succeed. 

Then  he  sets  up  non-compliance  with  sec.  49  of  the  Convey- 
ancing and  Law  of  Property  Act,  R.S.O.  1914,  ch.  109,  in  the  giv- 
ing of  the  notice  of  assignment  to  the  plaintiff.  On  the  20th  Sep- 
tember, 1915,  Julius  Weil,  one  of  the  mortgagees,  assigned  his 
undivided  one-half  interest  in  the  mortgage  to  Bessie  Weil,  and  on 
the  29th  October,  1915,  Bessie  Weil  and  the  other  mortgagee, 
Morris  Cohen,  assigned  the  mortgage  to  the  plaintiff.  On  the  30th 
October,  1915,  notice  was  given,  through  the  plaintiff’s  solicitors, 
that  Weil  and  Cohen,  “to  whom  Dr.  Wright  gave  a mortgage  on 
College  street,  have  assigned  the  same  to  Flora  Neveren.”  It  is 
not  questioned  what  mortgage  was  referred  to.  It  is  now  set  up 
that  this  notice  was  insufficient,  inasmuch  as  it  should  have  stated 
that  Weil  had  assigned  to  Bessie  Weil,  and  that  Bessie  Weil  and 
Cohen  had  assigned  to  the  plaintiff.  I cannot  accept  this  conten- 
tion. The  notice  makes  it  clear  that  the  plaintiff  has  become  the 
assignee  of  the  mortgage;  and,  in  the  circumstances,  I think  it  is 
■not  essential  that,  with  the  knowledge  the  defendant  and  his 
solicitors  then  had,  each  step  by  which  the  plaintiff  so  became 
assignee  should  be  set  out. 

One  further  objection  is  taken.  On  the  28th  December,  1915, 
the  plaintiff  assigned  this  mortgage  to  one  Fussell,  the  assignment 
being  registered  on  the  30th  December,  1915;  and  on  the  2nd 
March,  1916,  Fussell  re-assigned  it  to  the  plaintiff.  The  explan- 
ation in  the  evidence  is,  that  a transaction  had  been  entered  into 
between  these  two  parties  involving  an  assignment  of  this  mort- 
gage to  Fussell;  that,  in  anticipation  of  the  carrying  out  of  the 
transaction,  the  assignment  of  the  28th  December,  1915,  was  ex- 
ecuted and  registered;  that  the  assignee  failed  to  carry  out  his 
bargain;  that  no  money  was  paid  upon  or  for  the  assignment;  and, 
in  consequence,  the  transaction  fell  through,  and  the  mortgage 
was  re-assigned. 

There  is  no  reason  for  doubting  the  truth  of  this.  The  defend- 
ant, relying  upon  Rule  300*,  contends  that,  on  the  assignment  by 

*300.  If  by  reason  of  death  (when  the  cause  of  action  survives  or  con- 
tinues) or  by  assignment  or  conveyance  any  estate,  interest  or  title  devolves 
or  is  transferred  the  action  may  be  continued  by  or  against  the  person  to  or 
upon  whom  such  estate  or  title  has  come  or  devolved. 


XXXIX.] 


ONTARIO  LAW  REPORTS. 


403 


the  plaintiff,  the  action  was  subject  to  being  dismissed  or  stayed. 
In  my  opinion,  that  is  not  the  case.  In  Naiman  v.  Wright  (1915), 
8 O.W.N.  492,  my  brother  Middleton  held  that  an  assignment 
such  as  this,  made  under  conditions  not  more  favourable  to  the 
mortgagor’s  position,  was  not  a reason  for  dismissing  or  staying 
the  action.  That  view  was  not  disturbed  on  appeal  (see  S.C. 
(1915),  9 O.W.N.  165). 

Were  it  necessary  to  dispose  of  the  assignee’s  interest,  that 
might  be  done  by  making  him  a party  to  the  action.  That,  how- 
ever, is  unnecessary,  any  possible  interest  he  may  have  acquired 
in  the  mortgage  having  re- vested  in  the  plaintiff  while  the  action 
was  at  issue  and  waiting  trial. 

It  is  admitted  that  interest  has  been  paid  to  the  15th  October, 
1915,  on  the  plaintiff’s  claim  ($3,142.40). 

Judgment  will  be  in  favour  of  the  plaintiff  for  $3,142.40  and 
interest  from  the  15th  October,  1915,  in  the  terms  of  the  mortgage, 
and  costs. 

The  defendant  appealed  from  the  judgment  of  Kelly,  J. 

March  28.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Lennox,  and  Rose,  JJ. 

W.  J.  Elliott  and  J.  J.  Greenan,  for  the  appellant.  Weil  and 
Cohen  broke  their  covenant  to  the  appellant  that  he  would 
not  be  called  upon  to  pay  more  than  $7,332.60  of  the  Lett 
mortgage,  and  through  that  breach  the  Lett  mortgage  had 
become  in  arrear,  and  the  defendant  had  been  called  upon  to  pay 
the  whole  of  it,  but  had  refused,  and  subsequently  those  interes- 
ted in  the  equity  of  redemption  in  lands  covered  by  that  mort- 
gage, including  the  defendant,  had  been  foreclosed.  By  reason 
of  this  default,  the  defendant  was  released  and  discharged  from 
payment  of  the  mortgage-moneys  secured  by  the  mortgage  con- 
taining the  covenant  by  the  defendant  now  sued  upon.  In  other 
words,  the  defendant’s  covenant  could  not,  in  the  circumstances, 
be  enforced  against  him;  it  had  been  given  as  a term  of  the  agree- 
ment for  exchange;  the  covenants  in  that  agreement  were  mutually 
dependent,  so  that  any  obligation  of  his  was  not  enforceable  unless 
Weil  and  Cohen  or  the  plaintiff  performed  their  covenant  that  the 
defendant  would  not  be  called  upon  to  pay  more  than  the  propor- 
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tion  referred  to  of  the  Lett  mortgage:  Roper  v.  Hopkins  (1898), 
29  O.R.  580.  Notice  of  the  assignment  of  the  mortgage  was  not 
given  to  the  defendant,  as  required  by  sec.  49  of  the  Conveyancing 
and  Law  of  Property  Act,  R.S.O.  1914,  ch.  109.  The  plaintiff  had 
assigned  the  mortgage  during  the  pendency  of  this  action,  and 
no  order  had  been  obtained  continuing  the  proceedings,  as  required 
by  Rule  300.  Upon  payment  of  the  amount  of  the  mortgage- 
moneys,  the  defendant  was  entitled  to  a reconveyance,  which  the 
plaintiff  could  not  give. 

J.  M.  Ferguson , for  the  plaintiff,  respondent.  The  covenants 
were  not  mutually  dependent,  but  were  independent.  The  money 
lent  formed  no  part  of  the  value  put  by  either  party  upon  his  lands 
in  making  the  exchange.  The  breach  of  the  covenant  by  the 
mortgagees  in  the  exchange  transaction  could  not  be  a defence  to 
this  action,  though  it  might  form  a ground  for  a counterclaim  or 
for  a separate  action:  Palmer  v.  Hendrie  (1859),  27  Beav.  349; 
Mersey  Steel  and  Iron  Co.  v.  Naylor  Benzon  & Co.,  9 App.  Cas.  434; 
Rhymney  R.W . Co.  v.  Brecon  and  Merthyr  Tydfil  Junction  R.W. 
Co.,  [1900J  W.N.  169.  As  to  the  absence  of  notice  of  the  assign- 
ment, a notice  had  been  given  to  the  solicitors  for  the  defendant, 
and  the  defendant  was  aware  of  the  assignment:  McMillan  v. 
Orillia  Export  Lumber  Co.  (1903),  6 O.L.R.  126.  As  to  the  assign- 
ment and  reassignment  pendente  lite,  these  resulted  from  an 
attempted  sale,  which  had  fallen  through.  But  these  assignments 
did  not  ipso  facto  terminate  the  action.  Any  requisite  orders  to 
proceed,  with  additional  parties,  could  now  be  made:  Naiman  v. 
Wright,  8 O.W.N.  492,  9 O.W.N.  165.  As  to  the  impossibility  of 
reconveying  the  land  to  the  defendant,  the  plaintiff  could  give  the 
defendant  a conveyance  of  all  the  interest  he  ever  had  in  the  land. 

Elliott,  in  reply. 

April  13.  Meredith,  C.J.C.P.: — If  we  separate,  as  we  may 
and  should,  the  mortgage  transaction,  upon  which  alone  this 
action  is  based,  from  the  somewhat  complicated  transaction  be- 
tween the  same  parties,  which  resulted  in  the  exchange  of  lands 
made  between  them,  at  the  same  time,  this  case  becomes  quite 
simple,  and  indeed  solves  itself. 

The  mortgagees  lent  to  the  defendant  the  moneys  secured  by 
the  mortgage,  except  the  comparatively  small  amount  $767.40: 
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the  mortgage  was  given  and  taken  for  the  separate  and  sole  pur- 
pose of  securing  the  repayment  of  that  loan,  and  that  small  sum 
was  added  to  it.  It  may  be,  it  no  doubt  is,  a fact  that  the  ex- 
change of  lands  would  not  have  taken  place  but  for  the  loan:  but 
that  cannot  affect  the  mortgagees’  right  to  repayment.  The  money 
lent  formed  no  part  of  the  value  or  price  put  by  either  party  upon 
his  lands  in  making  the  exchange:  the  money  was  no  part  of  the 
consideration  on  either  side.  The  case  is  just  the  same  as  it 
would  be  if  the  amount  lent  was  any  other  sum  of  money;  and 
as  if  the  defendant  had  given  his  promissory  note,  or  no  writing  at 
all,  in  evidence  of  the  debt. 

Then  what  substantial  defence  can  there  be  to  this  action  to 
recover  the  money,  now  overdue? 

The  fact  that  the  mortgagees,  in  the  exchange  transaction,  con- 
tracted to  pay  off  part  of  a first  mortgage  upon  the  land  they  con- 
veyed to  the  defendant,  and  have  not  done  so,  and  that  that  mort- 
gage is  in  process  of  foreclosure,  cannot  be  a defence  to  this  action. 
It  does  give  a right  of  action  which  might  be  enforced  by  counter- 
claim in  this  action,  under  which  substantial  justice  can  be  done 
between  the  parties,  though  the  covenants  may  be  quite  inde- 
pendant the  one  of  the  other;  a right  of  action  for  damages  for 
breach  of  that  contract,  if  the  defendant  really  have  sustained 
any  such  damages. 

But  no  such  claim  is  made;  and  there  may  be,  indeed  there 
must  be,  some  good  reason  for  it.  The  defendant  also  contracted, 
with  the  other  parties  to  the  exchange  of  properties,  that  he  him- 
self would  pay  off  part  of  that  first  mortgage,  which  covered  other 
land  than  that  which  he  got  in  the  exchange : and  in  his  depositions 
are  to  be  found  these  significant  words:  “I  kept  the  interest  up 
and  made  certain  payments,  and  was  able  to  meet  all  payments 
up  to  the  time  the  war  started;  after  that  I was  placed  so  that  I 
couldn’t.”  The  defendant  could  not  compel  the  other  parties  to 
pay  their  share  if  he  were  not  able  to  pay  his.  But  what  position 
the  case  should  assume  if  the  mortgage  in  question  had  been  given 
substantially  for  part  of  the  purchase-money,  instead  of  for  money 
lent,  over  and  above  all  purchase-money,  we  have  not  to  consider. 

Then  in  regard  to  the  formalities  upon  which  the  appellant 
relies : — 

The  case  is  not  one  of  an  assignment  of  a chose  in  action,  such 
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as  the  Conveyancing  and  Law  of  Property  Act  provides  for,  but 
is  an  assignment  of  a covenant  made  by  the  defendant  with  the 
mortgagees,  their  “heirs,  executors,  administrators,  successors, 
and  assigns.”  A transfer  of  the  mortgage-security  alone  would 
effect  in  equity  a transfer  of  the  debt,  and  notice  of  it  would  not 
be  necessary  except  for  the  purpose  of  intercepting  payments 
which  might  be  made,  in  ignorance  of  its  assignment,  by  the 
mortgagor. 

Soon  after  the  commencement  of  this  action,  the  plaintiff 
appears  to  have  made  an  absolute  assignment  of  the  mortgage  in 
question  to  one  Fussell,  the  assignment  being  duly  registered  in 
the  proper  registry  office;  but,  some  months  afterwards,  Fussell, 
it  is  said,  reassigned  the  mortgage  to  the  plaintiff.  No  order  for 
leave  to  proceed  was  obtained  after  either  assignment.  Proceed- 
ing without  an  order  was  in  each  case  irregular:  and  an  irregularity 
which  is  not  to  be  ignored  upon  the  mere  assertion  that  the  contract 
for  the  absolute  assignment  to  Fussell  fell  through,  and  in  consequence 
of  that  he  reassigned.  It  is  not  said  that  the  land  and  covenant  did 
not  pass  to  Fussell;  that  could  not  be  asserted  in  the  face  of  the 
writings.  Both  passed  to  him  and  repassed  to  the  plaintiff  if  what  is 
asserted  be  true:  but  the  Courts  are  not  to  act  on  assertion  without 
proof.  When  the  property  passes,  an  order  for  leave  to  proceed  is 
necessary : it  is  not  a mere  matter  of  form : a defendant  is  very 
much  concerned  in  the  question:  and  it  is  the  duty  of  the  Court  to 
be  assured  upon  proper  proof  of  the  change  of  right  before  making 
an  order.  It  must  not  be  looked  upon  as  a mere  matter  of  form 
by  any  one:  the  time  to  consider  whether  an  actual  change  has 
taken  place  is,  in  the  first  place,  upon  an  application  for  leave  to 
proceed,  before  the  parties  go  to  trial,  and  it  should  not  be  left 
unti  then  to  find  out  that  the  proper  persons  are  not  before 
the  Court. 

If  no  proceedings  were  taken  during  FusselFs  ownership,  there 
was  no  need  for  an  order  until  the  plaintiff  acquired  title  again, 
but  an  order  should  have  been  applied  for  then:  the  defendant  was 
entitled  to  have  the  question  of  these  transfers  investigated  and  to 
have  it  proved  that  the  property  was  really  revested  in  the  plain- 
tiff : and,  if  there  were  any  doubt  about  it,  Fussell  should  have  been 
made  a party  so  as  to  bind  his  interests,  if  any.  There  has  been 
a good  deal  of  shuffling  with  this  mortgage,  on  the  part  of  the 
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mortgagees.  The  plaintiff’s  depositions  in  regard  to  her  rights 
are  indefinite  and  unsatisfactory:  from  them  I gather  that  the 
action  is  being  carried  on  in  her  name  for  the  benefit  of  the  mort- 
gagees or  others  only. 

Under  all  the  circumstances,  the  defendant  is  entitled  to  be 
made  secure  by  the  addition,  as  parties  to  the  action,  of  the 
piortgagees  and  of  the  assignees,  at  any  time,  of  the  mortgage,  in 
such  a manner  that,  if  they  have  any  interests  in  matters  in  ques- 
tion, such  interests  may  be  bound  by  the  judgment  in  the  plain- 
tiff’s favour. 

Upon  that  being  done,  at  the  respondent’s  cost,  the  appeal 
should  be  dismissed  with  costs. 

Riddell,  J.: — F.  A.  Lett,  being  the  owner  in  fee  of  (1)  the  east 
12  ft.  10  in.  of  lot  1 and  (2)  lots  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  and  12 
on  plan  673,  sold  to  Miss  Clapp  and  took  from  her  a mortgage  for 
$28,347.85,  interest  at  6 per  cent. 

Miss  Clapp  sold  to  Weil  and  Cohen,  real  estate  dealers. 

Weil  and  Cohen  sold  to  Fraser  and  Crake  (1)  the  east  12  ft. 
10  in.  of  lot  6,  and  (2)  lots  7,  8,  9,  10,  11,  and  12,  for  $22,300,  “and 
subject  to  $20,950  of  the  mortgage  in  favourjof  Frederick  A.  Lett 
now  registered  against  these  with  other  lands.” 

Weil  and  Cohen  sold  to  the  defendant:  (1)  the  easterly  12ft. 
10  in.  of  lot  1;  (2)  the  westerly  7 ft.  2 in.  of  lot  6;  and  (3)  lots  2, 
3,  4,  and  5 (i.e.,  the  remainder  of  the  land  sold  to  Miss  Clapp),  by 
way  of  exchange.  In  the  deed  are  found  the  clauses:  “Subject 
further  to  the  assumption  by  the  grantee  of  a proportion  of  a 
certain  mortgage  for  $28,347.85  from  F.  M.  Clapp  to  Frederick 
Augustus  Lett,  said  proportion  being  26xV  per  cent,  of  the  whole 
amount  chargeable  and  on  which  26tV  per  cent,  there  remains 
unpaid  $7,332.60.”  “The  said  grantee  covenants  with  the  said 
grantors  that  he  will  assume  and  pay  off  . . . the  sum  of 

$7,332.60  together  with  all  interest  thereon  . . . and  the 

said  grantors  covenant  with  the  said  grantee  . . . that  he 

will  not  be  required  to  pay  off  on  the  said  mortgage  ...  a 
greater  sum  than  $7,332.60  and  interest  . . .” 

' On  the  exchange  it  appeared  that,  taking  into  account  the 
existing  mortgages  on  the  various  properties  and  the  values  placed 
upon  the  properties,  a sum  of  $267.40  was  due  from  the  defendant. 
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The  defendant  had,  however,  stipulated  for  a payment  in  cash  to 
him  of  S3, 000 — accordingly  he  gave  a mortgage  for  the  sum  of 
S3, 267. 40  to  Weil  and  Cohen,  which  is  the  subject  of  the  present 
action.  In  this  mortgage  the  defendant  covenants  in  the  usual 
form  to  pay  the  mortgage-money  and  interest. 

Through  two  mesne  conveyances,  this  mortgage  has  become 
the  property  of  the  plaintiff. 

The  former  of  these  conveyances  was  from  Weil,  who  was  of 
the  firm  of  Weil  and  Cohen,  to  his  wife,  Bessie  Weil,  and  the  latter 
from  Bessie  Weil  and  Cohen  to  the  plaintiff. 

The  plaintiff,  on  the  30th  October,  1915,  gave  the  defendant 
a notice  in  writing  that  “ Messrs.  Weil  and  Cohen,  to  whom  Dr. 
Wright  gave  a mortgage  on  property  on  College  street,  have 
assigned  same  to  Flora  Neveren  . . .” 

A specially  endorsed  writ  of  summons  was  issued  on  the  13th 
December,  1915,  claiming  on  the  covenant — the  affidavit  of  the 
defendant  (and,  I presume,  the  appearance)  bears  date  the  22nd 
December,  1915. 

On  the  28th  December,  1915,  the  plaintiff  assigned  the  mort- 
gage and  all  money  due  thereon  to  one  Fussell.  No  order  to  proceed 
or  other  step  was  taken  in  the  action,  but,  on  the  2nd  March,  1916, 
Fussell  reassigned  to  the  plaintiff. 

The  defendant  had,  before  the  assignment  of  the  mortgage  to 
the  plaintiff,  and  on  the  22nd  September,  1915,  conveyed  the  land 
to  one  Spiro,  “ subject  to  proportion  of  a blanket  mortgage  reg- 
istered against  this  and  other  lands  in  which  there  is  now  $7,302.10 
chargeable  against  these  lands,  and  subject  to  a second  mortgage 
for  $3,142.40  and  interest,  which  mortgages  the  purchaser  does 
not  assume.” 

The  defendant  had  made  trifling  payments  on  the  mortgage  to 
Lett’s  agents,  who  had  been  informed  of  his  assumption  of 
$7,332.60  of  the  original  mortgage  and  rendered  him  statements 
of  the  aliquot  amounts  he  should  pay.  But  Weil  and  Cohen  had 
not  kept  up  their  proportion;  and  Lett’s  agents  demanded  the 
whole  amount  then  due.  The  defendant  offered  to  pay  his  propor- 
tion, but  that  was  refused  as  a payment  of  his  proportion,  and  it 
was  said  that,  if  paid,  it  would  be  applied  on  the  whole  mortgage, 
as  “Mr.  Lett  absolutely  refused  to  deal  with  a part  of  the  mort- 
gage.” The  defendant  was  told  that,  unless  he  paid  the  whole 
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amount  due,  he  was  liable  to  be  foreclosed  and  lose  his  property. 
It  is  admitted  that  that  was  the  position  taken  by  Lett:  “He  was 
not  interested  in  the  division:  he  wanted  payment  for  the  whole 
thing.”  The  defendant  refused:  the  payment  of  his  mortgage  to 
Weil  and  Cohen  was  demanded  by  solicitors  for  Weil  and  Cohen, 
on  the  18th  October,  1915;  he  had,  as  we  have  seen,  conveyed  the 
land  to  Spiro,  the  previous  month. 

Proceedings  by  way  of  foreclosure  were  taken  in  1916  by  Lett 
against  Miss  Clapp,  two  persons  by  the  name  of  Moore,  and  a 
Miss  Keating  (who  had  become  the  owners  of  the  lots  sold  to 
Fraser  and  Crake),  and  Spiro — a foreclosure  judgment  was  made 
on  the  19th  June,  1916;  and  this  has  become  absolute. 

The  trial  of  this  action  took  place  on  the  9th  February,  1917, 
before  Mr.  Justice  Kelly,  and  resulted  in  a judgment  for  the 
plaintiff.  The  defendant  now  appeals. 

At  the  time  of  the  issue  of  the  writ  herein  (which  is  the  time 
as  of  which  the  rights  of  the  plaintiff  are  to  be  determined)  the 
state  of  affairs  was : — 

1.  The  defendant  had  made  his  covenant  to  pay  the  amount 
mentioned  in  his  mortgage  to  Weil  and  Cohen. 

2.  The  defendant  had  assumed  of  the  Lett  mortgage  $7,332.60. 

3.  Weil  and  Cohen  had  covenanted  with  the  defendant  that 
he  would  not  be  required  to  pay  more  of  the  Lett  mortgage. 

4.  The  defendant  had  been  required  to  pay  more  than  the 
said  amount  on  the  Lett  mortgage. 

The  effect  of  these  facts  does  not  seem  to  me  to  depend  upon 
any  law  peculiar  to  mortgages,  but  upon  whether  the  covenants  are 
dependent  or  independent. 

The  mortgage  sued  on  provides  for  payment  of  $62.50  on  the 
15th  April,  1914;  $62.50  on  the  15th  November,  1914;  $62.50  on 
the  15th.  April,  1915;  and  the  balance  on  the  15th  October,  1915. 

The  mortgage,  against  all  but  $7,332.60  of  which  Weil  and 
Cohen  covenanted  to  protect  the  defendant,  was  payable,  $250 
on  the  28th  February  and  28th  August  of  1914  and  1915,  and  the 
balance  on  the  28th  February,  1916.  It  was  therefore  in  contem- 
plation that  the  whole  of  the  mortgage  to  Weil  and  Cohen  should 
be  paid  before  the  time  came  for  paying  the  bulk  of  the  original 
mortgage;  the  former  time  might  come  before  the  owners  of  the 
remainder  of  the  property  failed  to  pay  their  proportion  of  the 
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mortgage-money,  and  therefore  before  the  covenant  of  Weil  and 
Cohen  came  into  operation. 

The  rule  long  laid  down  is:  “If  a day  be  appointed  for  pay- 
ment of  money,  or  part  of  it,  or  for  doing  any  other  act,  and  the 
day  is  to  happen,  or  may  happen,  before  the  thing  which  is  the 
consideration  of  the  money,  or  other  act,  is  to  be  performed,  an 
action  may  be  brought  for  the  money,  or  for  not  doing  such  other 
act  before  performance;  for  it  appears  that  the  party  relied  upon 
his  remedy,  and  did  not  intend  to  make  the  performance  a consid- 
eration precedent:”  Serjt.  Williams’  note  on  Pordage  v.  Cole 
(1670),  1 Wms.  Saund.  548,  551  (1  Saund.  320  b),  cited  with 
approval  in  Dicker  v.  Jackson  (1848),  6 C.B.  103,  at  p.  114,  per 
Wilde,  C.J.,  delivering  the  judgment  of  the  Court. 

Holt,  C.J.,  giving  the  judgment  of  the  Court  in  Thorp  v.  Thorp 
(1700),  12  Mod.  455,  at  p.  461,  puts  it  thus:  “If  there  be  a day 
set  for  the  payment  of  money,  or  doing  the  thing  which  one  prom- 
ises, agrees,  or  covenants  to  do,  for  another  thing,  and  that  day 
happens  to  incur*  before  the  time  the  thing  for  which  the 
promise,  agreement,  or  covenant  is  made,  is  to  be  performed  by 
the  tenor  of  the  agreement;  there,  though  the  words  be,  ‘that  the 
party  shall  pay  the  money/  or  ‘do  the  thing  for  such  a thing/  or 
‘in  consideration  of  such  a thing/  after  the  day  is  past  the  other 
shall  have  an  action  for  the  money  or  other  thing,  although  the 
thing  for  which  the  promise,  agreement,  or  covenant  was  made 
be  not  performed  . . . they  are  in  that  case  left  to  mutual 

remedies.” 

Later  cases  shew  that,  instead  of  saying  “that  day  happens,” 
the  Chief  Justice,  to  be  strictly  accurate,  should  have  said  “that 
day  may  happen:”  Dicker  v.  Jackson,  ut  supra. 

With  this  test,  it  seems  plain  that,  as  the  time  at  which  any 
liability  should  attach  on  the  covenant  of  Weil  and  Cohen  might 
be  after  the  day  fixed  for  the  defendant  to  pay  “by  the  tenor  of 

*The  use  of  the  word  “incur”  as  practically  synonymous  with  “happen,” 
“occur,”  is  quite  obsolete;  but  it  was  not  uncommon  in  good  English  till 
about  the  end  of  the  17th  century.  Murray  notes  no  instance  as  late  as  this, 
and  I know  of  none  later.  The  word  was  used  in  the  sense  of  “accrue”  as 
late  as  the  second  decade  of  the  19th  century.  In  Latin  “incurrere”  was 
used  in  the  best  ages  and  by  the  best  writers  in  the  sense  of  “happen,”  “occur.” 
(This  note  is  made  by  Riddell,  J.). 
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the  agreement/’  the  covenants  are  independent,  and  an  action  lies 
against  the  defendant. 

It  is,  however,  urged  that  the  action  cannot  succeed  for  two 
reasons:  (1)  by  reason  of  absence  of  notice  of  assignment;  and 
(2)  by  reason  of  the  conveyance  to  Fussell  pendente  lite. 

Notice  was  given  to  the  defendant’s  solicitors  “that  Messrs. 
Weil  and  Cohen,  to  whom  Dr.  Wright  gave  a mortgage  on  prop- 
erty on  College  street,  have  assigned  same  to  Flora  Neveren” 
(the  plaintiff).  This  was  proved  at  the  trial;  no  objection  was 
taken  there  or  on  the  argument  of  the  appeal  to  want  of  strict 
proof  that  these  solicitors  were  in  fact  solicitors  for  the  defendant: 
the  defendant  does  not,  in  his  affidavit  of  merits,  raise  the  objection 
that  he  did  not  receive  notice  of  the  assignment — see  Rule  56 — 
and  it  must  be  taken  that  he  did  receive  such  notice,  through  his 
solicitors,  before  action. 

But  it  is  said  that  those  “to  whom  Dr.  Wright  gave  a mortgage 
on  property  on  College  street”  did  not  assign  to  the  plaintiff,  but 
that  one  of  them,  Julius  Weil,  assigned  to  Bessie  Weil,  and  that 
Bessie  Weil  and  Cohen  then  assigned  to  the  plaintiff.  It  requires 
no  violence  to  the  language  of  the  law  to  say  that  Julius  Weil 
assigned  to  the  plaintiff  by  mesne  conveyances;  and  certainly 
Cohen  did  assign  direct.  I do  not  think  this  objection  valid:  and, 
even  if,  to  enable  the  assignee  to  sue  alone,  under  Rule  85,  it 
requires  notice  of  the  assignment  to  be  given,  I think  the  require- 
ment is  met. 

In  any  case  we  could  add  the  assignors  as  parties  and  work  out 
the  rights  of  all  parties — the  plaintiff’s  counsel  admits  that  the 
plaintiff  is  in  no  better  position  than  the  original  mortgagees — 
or  we  might  make  a declaratory  judgment  upon  which  the  plain- 
tiff could  succeed,  on  giving  more  formal  notice.  No  one  can  desire 
such  a proceeding,  useless  in  every  way,  except  to  heap  up  costs. 

(2)  The  assignment  and  reassignment  pendente  lite  are  ex- 
plained at  the  trial  as  resulting  from  an  attempted  sale  which  fell 
through:  the  solicitor  for  the  proposed  purchaser,  Fussell,  refused 
to  pass  the  title,  and  had  a reconveyance  made  of  the  mortgage. 

Assuming,  however,  that  the  conveyances  were  effective,  the 
assignment  of  the  28th  December,  1915,  did  not  ipso  facto  put  an 
end  to  the  action:  Rule  300.  The  language  “put  an  end  to  the 
action”  and  the  like,  is  not  infrequent  in  the  cases,  but  it  must  be 
read  with  caution;  it  does  not  mean  that  the  action  is  ipso  facto 
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terminated  by  the  assignment,  but  that  it  should  not  be  proceeded 
with  without  an  order  to  proceed;  and,  if  an  order  to  proceed  be 
not  applied  for  within  a reasonable  time,  the  defendant  may  move 
to  dismiss  the  action. 

For  example,  in  Wolff  v.  Van  Boolen  (1906),  94  L.T.R.  502, 
Kekewich,  J.,  says  (p.  503):  “If  he  (the  plaintiff)  had  assigned 
any  debt  he  could  not  recover  it,  and  it  would  put  an  end  to  the 
action;”  but  in  that  case,  after  holding  that  there  had  been  an 
assignment  (by  act  of  law),  he  did  not  dismiss  the  case  forthwith 
or  hold  that  the  action  was  at  an  end,  but  ordered  that,  if  the 
assignee  did  not  obtain  an  order  to  proceed  within  a time  men- 
tioned (38  days),  the  action  should  be  dismissed  with  costs.  See 
also  Naiman  v.  Wright,  referred  to  by  Mr.  Justice  Kelly. 

If  the  mortgage-debt  ever  became  the  property  of  Fussell,  the 
proper  course  for  him  to  pursue  would  have  been,  within  a reason- 
able time,  to  apply  for  and  obtain  an  order  to  proceed  under  Rule 
301 — then,  six  months  after  the  2nd  March,  1916,  when  the 
present  plaintiff  received  the  reassignment,  she  would  take  out 
another. 

Before  any  further  proceedings  were  to  be  taken,  however,  the 
title  had  returned  to  the  plaintiff ; and  it  seems  to  me  that  it  would 
have  been  a useless  expense  to  take  out  the  two  orders. 

If  it  were  necessary  for  the  success  of  the  plaintiff,  we  should 
even  now  allow  the  formal  orders  to  be  taken  out  nunc  pro  tunc. 
The  defendant  would  have  no  right  to  complain:  he  has  not  moved 
to  dismiss  the  action:  Ardaghv.  County  of  York  (1896),  17P.R.  184. 

Another  point  was  attempted  to  be  made  by  the  appellant, 
viz.,  that  the  mortgagor,  on  paying  off  his  mortgage-money,  is 
entitled  to  a conveyance  of  the  property;  and  the  facts  are  such 
here  that  he  cannot  have  an  effective  conveyance  of  the  land. 
The  answer  to  this  is  twofold:  (1)  he  has  conveyed  his  equity  and 
consequent  right  to  redeem  to  Spiro,  retaining  his  liability  on  his 
covenant;  and  (2)  it  is  not  his  mortgage  upon  which  foreclosure 
has  taken  place,  and  the  plaintiff  can  give  him  an  effective  convey- 
ance of  all  the  interest  he  ever  had  in  the  land,  namely,  a right 
subject  to  the  blanket-mortgage. 

I think  the  appeal  should  be  dismissed  with  costs. 

Lennox,  J.,  agreed  that  the  appeal  should  be  dismissed. 

Rose,  J.,  agreed  with  Riddell,  J. 


Appeal  dismissed  with  costs. 
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Re  Williamson,  Pennell  v.  McCutcheon. 


April  16. 


Distribution  of  Estates — Insolvent  Estate  of  Deceased  Person — Moneys  Made  by 
Sheriff  under  Execution  before  Administration  Order — Rule  613  (b) — 
Creditors  Relief  Act,  R.S.O.  1914,  ch.  81 — Priorities — Trustee  Act,  R.S.O. 
1914,  ch.  121,  sec.  63  (1) — Payment  into  Court  by  Sheriff — Distribution 
Pari  Passu  among  all  Creditors. 

Section  63  (1)  of  the  Trustee  Act,  R.S.O.  1914,  ch.  121,  abolishes  all  priority 
among  creditors  in  the  administration  of  the  estates  of  deceased  persons; 
and  any  hen  derived  from  an  execution  against  the  executor  of  a deceased, 
placed  in  the  hands  of  a sheriff,  gives  the  execution  creditor  no  priority  over 
the  other  creditors.  The  assets  of  the  deceased  become,  in  the  hands  of  his 
representative,  a trust  for  the  benefit  of  the  creditors;  and  this  trust  has,  by 
virtue  of  sec.  63  (1),  priority  over  and  prevails  against  any  execution. 

Bank  of  British  North  America  v.  Mallory  (1870),  17  Gr.  102,  followed. 

The  Creditors  Relief  Act,  now  R.S.O.  1914,  ch.  81,  has  made  no  change:  its 
provisions  are  for  the  purpose  of  regulating  the  rights  of  execution  creditors 
inter  se. 

Where  the  executors  of  a deceased  person,  who  left  some  property  and  many 
creditors,  instead  of  taking  proceedings  (under  Rule  613  ( b ))  to  prevent  the 
creditors  suing  pending  realisation  of  the  estate,  allowed  the  goods  of  the 
deceased  to  be  sold  by  a sheriff  under  execution,  it  was  ordered  that  the 
proceeds  of  the  sale  should  be  paid  into  Court  by  the  sheriff,  to  the  credit 
of  an  administration  proceeding  subsequently  instituted,  to  be  distributed 
pari  passu  among  all  creditors. 


Motion  by  a sheriff  for  leave  to  pay  into  Court  moneys 
realised  by  him  under  execution. 

April  13.  The  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

H.  S.  White,  for  the  sheriff. 

W.  Proudfoot,  K.C.,  for  the  plaintiff  in  this  administration 
proceeding. 

M.  L.  Gordon , for  the  Imperial  Bank  of  Canada. 

W.  D.  Cowan,  for  the  Standard  Bank  of  Canada. 

Munnoch  (Raymond  Ross  & Ardagh),  for  the  Union  Bank  of 
Canada. 

A.  C.  Heighington,  for  the  Bank  of  Ottawa. 

W.  Lawr,  for  the  Royal  Bank  of  Canada. 

W.  D.  Gwynne,  for  the  Bank  of  Montreal. 

E.  H.  Senior,  for  the  Publishers’  Association. 

April  16.  Middleton,  J.: — Williamson  died  leaving  some 
property  and  many  creditors. 


29—39  o.l.r. 
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His  executors,  instead  of  taking  any  proceedings  to  prevent 
the  creditors  suing  pending  realisation  of  the  estate — Rule  613 
(6)  gives  the  Court  power  to  make  an  administration  order  so  that 
all  actions  by  creditors  will  be  stayed  while  the  executor  continues 
his  administration  and  realisation — allowed  the  goods  of  the 
deceased  to  be  sold,  and  the  sheriff  is  in  possession  of  the  money 
realised,  some  $1,760.  The  sale  was  on  the  14th  October.  An 
entry  was  made  under  the  Creditors  Relief  Act,  R.S.O.  1914,  ch. 
81,  on  the  21st  October.  On  the  3rd  November,  an  order  was 
made  for  administration.  In  the  administration  proceeding,  the 
Master  has  assumed  that  this  money  will  be  available  for  distri- 
bution; and  this,  with  certain  other  money  arising  from  the  sale 
of  some  lands,  will  pay  17  per  cent,  of  the  creditors’  claims  proved. 

Those  execution  creditors  having  executions  in  the  sheriff’s 
hands  within  30  days,  seek  to  have  the  money  distributed  under 
the  Creditors  Relief  Act,  and  so  to  obtain  this  priority  over  the 
other  creditors.  The  sheriff,  desiring  relief  for  the  other  creditors, 
maintains  that  all  assets  must  be  distributed  pari  passu  among  all 
the  creditors. 

As  long  ago  as  Bank  of  British  North  America  v.  Mallory  (1870), 
17  Gr.  102,  it  was  determined  that  the  statute  (the  Trustee  Act) 
now  found  as  R.S.O.  1914,  ch.  121,  sec.  63  (1),*  abolished  all 
priority  among  creditors  in  administration  of  the  estates  of 
deceased  persons;  and  that  any  lien  derived  from  an  execution 
against  the  executor,  placed  in  the  hands  of  a sheriff,  gave  to 
the  creditor  no  priority  over  the  other  creditors. 


* 63. — (1)  On  the  administration  of  the  estate  of  a deceased  person,  in 
case  of  a deficiency  of  assets,  every  creditor  in  proving  his  claim  shall  state 
whether  he  holds  any  security  for  his  claim  or  any  part  thereof,  and  shall  give 
full  particulars  of  the  same,  and  if  such  security  is  on  the  estate  of  the  deceased 
debtor  or  on  the  estate  of  a third  person  for  whom  the  estate  of  the  deceased 
debtor  is  only  indirectly  or  secondarily  liable  the  creditors  shall  put  a speci- 
fied value  on  such  security,  and  the  personal  representative,  under  the  author- 
ity of  the  other  creditors  of  the  estate  of  the  deceased,  or  of  the  court  if  the 
estate  is  being  then  administered  under  the  direction  of  or  by  a court,  may 
either  consent  to  the  creditor’s  ranking  for  the  claim,  after  deducting  such 
valuation,  or  may  require  from  the  creditor  an  assignment  of  the  security  at 
an  advance  of  ten  per  cent,  upon  the  specified  value  to  be  paid  out  of  the 
estate  as  soon  as  the  personal  representative  has  realised  such  security,  in 
which  he  shall  be  bound  to  the  exercise  of  ordinary  diligence;  and  in  either 
case  the  difference  between  the  value  at  which  the  security  is  retained  or 
taken,  as  the  case  may  be,  and  the  amount  of  the  claim  of  the  creditor  shall 
be  the  amount  for  which  he  shall  rank  upon  the  estate  of  the  deceased  debtor. 
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The  assets  of  a deceased  person  became,  in  the  hands  of  his 
representative,  a trust  for  the  benefit  of  the  creditors;  and  this 
trust  had,  by  virtue  of  this  statute,  priority  over  and  prevailed 
against  any  execution. 

The  Creditors  Relief  Act  does  not  make  any  change:  the  pro- 
visions of  that  Act  are  for  the  purpose  of  regulating  the  rights  of 
execution  creditors  among  themselves — instead  of  priority  being 
given  to  the  first,  those  who  place  their  executions  with  the  sheriff 
in  a reasonable  time  share  pro  rata . 

This  can  have  no  effect  upon  the  superior  right  of  the  creditors 
as  a whole  to  have  the  assets  dealt  with  as  the  statute  directs. 

The  case  referred  to  shews  that,  when  a creditor  by  diligence 
obtains  under  an  execution  more  than  his  due  share,  the  Court 
will,  at  the  instance  of  other  creditors,  compel  repayment  and  a 
pro  rata  distribution.  Much  more  is  it  the  duty  of  the  Court, 
while  the  fund  is  yet  in  its  hands,  to  see  that  the  fund  is  duly 
administered. 

The  fund  will  be  paid  by  the  sheriff  into  Court  to  the  credit  of 
the  administration  proceeding,  where  it  will  be  dealt  with  under 
the  report,  and  will  be  distributed  under  the  administration  order. 

The  sheriff  may  deduct  his  costs  from  the  fund.  The  creditors 
who  sought  to  obtain  priority  ought  in  strictness  to  bear  the  ex- 
pense; but,  as  the  point  has  not  been  raised  since  the  Creditors 
Relief  Act,  justice  will  probably  be  done  by  making  no  order  as 
to  costs  save  that  relating  to  the  sheriff’s  costs,  which  I fix 
at  $40. 
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Rex  y.  MacLaren. 

Ontario  Temperance  Act — Magistrates’  Conviction  for  Offence  against  sec.  51 
(6  Geo.  V.  ch.  50) — Practising  Physician — Prescriptions  for  Intoxicating 
Liquor — Evasion  or  Violation  of  Act — Absence  of  Evidence  to  Support 
Conviction. 

Under  sec.  51  of  the  Ontario  Temperance  Act,  6 Geo.  V.  ch.  50,  a duly  qualified 
physician  is  entitled  to  give  a patient  a prescription  for  intoxicating  liquor, 
unless  it  is  given  in  evasion  or  violation  of  the  Act,  or  for  the  purpose  of  en- 
abling any  person  to  evade  the  Act,  or  to  enable  any  person  to  obtain  liquor 
for  use  as  a beverage,  or  to  be  sold  or  disposed  of  in  violation  of  the  Act. 

The  defendant,  a physician  engaged  in  the  practice  of  his  profession,  was 
convicted  by  two  Justices  of  the  Peace  for  that  he  “did  . . . unlawfully 

give  prescriptions  in  evasion  or  violation  of  the  Ontario  Temperance  Act, 
contrary  to  the  provisions  of  section  51  of  the  said  Act:” — 

Semble,  that  it  was  not  necessary  to  the  validity  of  the  conviction  that  it 
should  disclose  in  what  manner  the  Act  was  evaded  or  violated. 

There  is  an  evasion  or  violation  of  the  Act  where  a physician  gives  a prescrip- 
tion when  he  does  not  deem  intoxicating  liquor  necessary  for  the  health 
of  his  patient,  or  where  he  gives  it  to  enable  any  person  to  evade  the  Act  or 
to  obtain  liquor  as  a beverage  or  to  be  sold  in  violation  of  the  Act. 

The  physician  is  the  person  to  judge  in  the  first  instance  whether  the  liquor  is 
necessary  for  the  health  of  his  patient : if  he  deems  it  so,  there  is  no  offence 
under  the  Act. 

In  this  case,  there  being  no  evidence  that  prescriptions  were  given  by  the 
defendant  in  evasion  or  violation  of  the  Act — the  defendant  swearing  and 
there  being  no  evidence  to  the  contrary  that  in  every  instance  in  which  he 
prescribed  intoxicating  liquor  for  a patient  he  deemed  it  necessary — the 
conviction  was  quashed. 

The  fact  that  the  defendant  had  in  one  month  given  261  orders  or  prescriptions 
for  intoxicating  liquor,  while  it  might  raise  a suspicion  of  the  defendant’s 
good  faith,  was  not  proof  of  an  evasion  or  violation  of  the  Act. 


Motion  to  quash  the  conviction  of  the  defendant,  a practising 
physician,  for  an  offence  against  sec.  51  of  the  Ontario  Temperance 
Act,  6 Geo.  V.  ch.  50. 


The  motion  was  heard  by  Clute,  J.,  as  in  Chambers,  at  the 
London  Weekly  Court. 

A.  H.  M.  Graydon,  for. the  defendant. 

J.  B.  McKillop,  for  the  complainant  and  the  convicting 
magistrates. 

April  18.  Clute,  J.: — Motion  at  the  London  Weekly  Court 
to  quash  a conviction  made  under  sec.  51  of  the  Ontario  Temper- 
ance Act,  6 Geo.  V.  ch.  50,  upon  the  following  grounds: — 

“1.  That  the  information  and  conviction  herein  are  bad  in 
form  for  uncertainty  and  lack  of  definition,  in  that  they  do  not 
disclose  the  particular  act  or  acts  that  constituted  the  offence  or 
offences  of  which  the  accused  was  convicted  and  the  time  and 
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place  at  which  they  were  alleged  to  have  been  committed,  and 
that  the  said  information  and  conviction  are  for  more  than  one 
offence. 

“2.  That  there  is  no  evidence  to  support  the  said  conviction. 

“3.  That  evidence  was  improperly  adduced  and  admitted. 

“4.  That  the  evidence  did  not  disclose  that  any  offence  under 
the  Ontario  Temperance  Act  had  been  committed.” 

The  information  charges:  “That  A.  MacLaren,  being  a duly 
qualified  medical  practitioner  of  the  city  of  London  . . . 

between  the  16th  day  of  February,  A.D.  1917,  and  the  17th  day 
of  March,  A.D.  1917,  inclusive,  at  the  city  of  London  . . . did 

unlawfully  write  for  or  give  prescriptions  for  liquor  in  evasion  and 
violation  of  the  Ontario  Temperance  Act  to  a person  or  persons 
for  the  purpose  of  enabling  such  person  or  persons  to  obtain  liquor 
as  a beverage  contrary  to  the  provisions  of  the  Ontario  Temper- 
ance Act.” 

The  conviction  reads  that:  “A.  MacLaren,  a physician  engaged 
in  the  practice  of  his  profession,  is  convicted  before  the  under- 
signed, Henry  Macklin,  Esquire,  and  H.  A.  Stevenson,  Esquire, 
two  of  His  Majesty’s  Justices  of  the  Peace  in  and  for  the  said  City 
of  London,  for  that  the  said  A.  MacLaren  between  the  16th  day 
of  February,  1917,  and  the  17th  day  of  March,  1917,  did,  at  the 
city  of  London  . . . unlawfully  give  prescriptions  in  evasion 

or  violation  of  the  Ontario  Temperance  Act,  contrary  to  the  pro- 
visions of  section  51  of  the  said  Act.” 

It  will  be  noticed  that  the  conviction  does  not  say  that  the 
prescriptions  were  given  for  the  purpose  of  enabling  such  person 
or  persons  to  obtain  liquor  as  a beverage  contrary  to  the  provisions 
of  the  Act. 

The  evidence  against  the  accused  was  limited  to  shewing  the 
number  of  prescriptions  given  by  him  within  the  dates  mentioned, 
which  numbered  261  orders  within  those  dates,  and  evidence  was 
also  admitted  that  he  had  given  prescriptions  as  follows: — 


From  September  18th  to  October  17th,  ....  14 

From  October  18th  to  November  17th,  ....  20 

From  November  18th  to  December  17th,  ...  37 

From  December  18th  to  January  17th,  . . . . 61 

From  January  18th  to  February  17th,  . . . .118 
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making  a total  during  the  period  from  September  18th  to  March 
17th  of  501. 

Three  vendors  for  the  Province  are  appointed  under  the  Act, 
one  of  whom  is  stationed  at  London,  and  whose  duty  it  is  to  keep 
a record  of  the  prescriptions  for  liquor  with  the  names  of  the  doctors 
giving  the  same,  the  persons  to  whom  it  is  given,  and  the  amounts 
ordered  and  served.  It  is  from  this  record,  which  was  objected  to 
by  counsel  for  the  defence,  that  the  above  evidence  was  given. 
From  the  same  record  it  appeared  that  five  other  doctors  exceeded 
100  prescriptions;  three  doctors  gave  from  75  to  100;  four  from 
50  to  75;  twelve  from  25  to  50;  sixteen  from  10  to  25;  nine  from 
5 to  10;  thirty-six,  5 or  less. 

The  original  record  was  produced,  and  the  only  three  persons 
who  made  entries  in  the  book  and  made  sales  were  examined  and 
stated  under  oath  that  the  book  contained  a true  and  correct  record 
of  all  prescriptions  received  and  sales  made.  The  original  pre- 
scription orders  between  the  dates  charged,  given  by  the  accused, 
were  produced.  No  other  evidence  was  offered  in  support  of  the 
charge. 

It  was  contended  on  behalf  of  the  prosecution  that  the 
large  number  of  orders  raised  a presumption  that  the  accused  was 
guilty  of  the  offence  charged.  When  counsel  was  asked  why  some 
at  least  of  the  persons  who  received  the  orders  were  not  produced 
as  witnesses,  the  answer  was,  that  the  prosecution  did  not  think 
the  evidence  would  strengthen  their  case.  He  further  said  that 
he  could  not  point  out  the  name  of  any  person  in  the  list  who  had 
received  an  order  who  was  not  entitled  to  it,  except  possibly  one 
who,  it  is  said,  had  previously  been  upon  the  prohibited  list,  a 
person  of  intemperate  habits,  one  Brownlee  by  name,  but  he  was 
not  called. 

For  the  defence  Dr.  MacLaren  was  called  on  his  own  behalf. 
He  stated  that  he  had  been  in  practice  for  over  44  years,  about 
24  years  of  which  had  been  in  London. 

“Q.  Did  you,  during  the  time  between  the  16th  February  and 
the  17th  March,  supply  liquor  to  any  patient  of  yours  where  in 
your  opinion  you  did  not  deem  the  same  necessary?  A.  No, 
sir;  I have  never  given  except  when  necessary. 

“Q.  Did  you  give  it  except  in  cases  of  actual  need?  A.  Never. 

“Q.  Did  you  ever  prescribe  liquor  for  the  purpose  of  evading 


XXXIX.] 


ONTARIO  LAW  REPORTS. 


419 


or  violating  the  Ontario  Temperance  Act?  A.  No,  not  to  my 
knowledge. 

“ Q.  Or  to  enable  or  assist  any  person  to  evade  the  Act?  A.  No. 

“Q.  Or  for  purposes  of  obtaining  liquor  to  be  used  as  a bever- 
age? A.  No,  never. 

“Q.  Special  mention  was  made  of  the  case  of  a man  named 
Brownlee.  Do  you  recollect  anything  of  that  family?  A.  I have 
attended  the  family  for  the  last  five  years.  The  wife,  Mrs.  Brown- 
lee, I have  attended,  and  she  is  pretty  much  of  an  invalid.  Mr. 
Brownlee  himself  is  delicate,  and  the  work  he  is  employed  at 
exposes  him  to  constant  changes  of  temperature.  In  a winter  like 
this  one  he  would  not  be  able  to  stand  it  unless  he  had  something 
to  protect  him.  His  resisting  power  is  not  good. 

“Q.  Do  you  remember  what  you  prescribed?  A.  Strychnine 
and  also  rye  or  Imperial  whisky. 

“Q.  Anything  else  but  whisky?  A.  I do  not  recollect  that  I 
have. 

“Q.  What  about  alcohol?  A.  That  was  for  Mrs.  Brownlee  for 
bathing  purposes. 

“Q.  How  do  you  account  for  the  large  number  of  prescriptions 
for  liquor  that  you  gave  apparently  between  the  16th  February 
and  17th  March?  A.  Before  that  time  it  seemed  to  come  grad- 
ually along.  As  the  winter  progresses  the  resisting  power  of  a 
person  decreases. 

“Q.  Was  there  an  epidemic?  A.  There  was.  We  had  a great 
deal  of  sickness  through  January  and  the  first  half  of  March 

“Q.  Sickness  of  what  kind?  A.  Of  an  influenza  character. 
Attacks  were  very  persistent  and  hard  to  break;  and,  unless  great 
care  was  taken  of  the  patients,  they  would  be  back  just  where  they 
were  in  the  first  place. 

“Q.  Why  did  you  prescribe  alcohol  or  these  stimulants? 
A.  Because  I found  that  to  be  the  best  thing  I ever  tried. 

“Q.  And  was  it  to  only  people  suffering  from  that  ailment  you 
prescribed  it?  A.  I have  for  very  pronounced  cases  of  asthma. 

“Q.  Were  they  all  cases  that  in  your  opinion  required  stimu- 
lants? A.  Absolutely  yes.  In  those  cases  you  could  relieve  them 
by  morphine,  but  not  as  successfully,  because  morphine  makes 
them  very  sick. 
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“Q.  Have  you  refused  any  people  certificates  to  obtain  liquor? 
A.  Yes. 

“Q.  Why?  A.  When  any  person  came  I examined  them  in 
my  private  office,  and  when  I found  there  was  no  need  for  anything 
in  the  way  of  medicants  I told  them  so.  In  one  case  where  I have 
given  prescription  for  liquor  and  the  person  came  back  again  for 
more,  if  I found  they  did  not  need  it  I have  told  them  so.” 

Then  he  goes  on  to  say  that  he  made  a careful  examination  in 
each  case,  and,  relying  on  the  result  of  the  examination,  thought 
he  was  justified  in  giving  the  certificates  he  did;  and  he  did  not 
give  certificates  where  he  had  not  taken  precautions  to  find  out  if 
it  (liquor)  was  required. 

“Q.  Will  you  pledge  your  oath  that  in  no  case  did  you  pre- 
scribe liquor  to  any  persons  who  came  to  your  office  without  having 
examined  them  and  satisfied  yourself  as  a medical  practitioner 
you  were  warranted  in  giving  the  prescription?  A.  Yes,  I will. 
That  is  a fact.” 

No  evidence  was  offered  on  behalf  of  the  prosecution  to  con- 
trovert this  evidence  for  the  defence.  The  statute  is  relied  upon 
to  justify  the  conviction,  on  the  evidence  offered. 

Section  51  (1)  provides  that  “any  physician  who  is  lawfully 
and  regularly  engaged  in  the  practice  of  his  profession,  and  who 
shall  deem  any  intoxicating  liquors  necessary  for  the  health  of  his 
patient,  may  give  such  patient  or  patients  a written  or  printed 
prescription  therefor,  addressed  to  a druggist,  and  not  exceeding 
six  ounces,  except  in  the  case  of  alcohol  for  bathing  a patient  or 
other  necessary  purpose,  or  liquor  mixed  with  any  other  drug  is 
required,  when  a quantity  not  exceeding  one  pint  may  be  pre- 
scribed, but  no  such  prescription  shall  be  given  except  in  cases  of 
actual  need,  and  when  in  the  judgment  of  such  physician  the  use 
of  liquor  is  necessary,  or  such  physician  may  administer  the  liquor 
himself,  and  for  that  purpose  may  have  one  quart  in  his  posses- 
sion when  visiting  his  patients.  And  every  physician  who  shall 
give  such  prescription  or  administer  such  liquor  in  evasion  or 
violation  of  this  Act  or  who  shall  give  to  or  write  for  any  person  a 
prescription  for  or  including  intoxicating  liquor  for  the  purpose 
of  enabling  or  assisting  any  person  to  evade  any  of  the  provisions 
of  this  Act,  or  for  the  purpose  of  enabling  or  assisting  any  person 
to  obtain  liquor  for  use  as  a beverage,  or  to  be  sold  or  disposed  of 
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in  any  manner  in  violation  of  the  provisions  of  this  Act,  shall  be 
guilty  of  an  offence  under  this  Act.” 

Clause  (a)  of  sec.  51  (1)  provides  that,  upon  the  prescription 
of  a duly  qualified  medical  practitioner,  a vendor  under 
this  Act  may  sell  and  supply  for  strictly  medicinal  purposes 
— (1)  ale,  beer,  and  porter  in  quantities  not  exceeding  one  dozen 
bottles,  containing  not  more  than  three  half-pints  each  at  any 
one  time;  (2)  wines  and  distilled  liquor  not  exceeding  one  quart  at 
any  one  time.  All  the  provisions  of  this  Act,  save  as  to  quantity, 
shall  apply  to  prescriptions  addressed  to  and  the  sale  of  liquor  by 
a vendor  under  this  Act. 

The  prescriptions  in  this  case  were  given  to  the  vendor  under 
this  Act,  that  is,  a person  holding  a “vendor's  license”  under  the 
Act  (sec.  2 (6)). 

Under  sec.  51  it  clearly  appears  that  a duly  qualified  physician 
is  entitled  to  give  a prescription  such  as  was  given  in  this  case, 
unless  the  same  was  given  in  evasion  or  violation  of  the  Act,  or  for 
the  purpose  of  enabling  any  person  to  evade  the  Act,  or  to  enable 
any  person  to  obtain  liquor  for  use  as  a beverage,  or  to  be  sold  or 
disposed  of  in  violation  of  the  Act. 

The  first  question  that  arises  is,  whether  the  conviction  dis- 
closes a crime  by  simply  declaring  that  the  prescriptions  were  given 
in  evasion  or  violation  of  the  Act,  without  saying  in  what  manner 
they  violated  the  Act.  The  portion  of  the  section  which  declares 
that  every  physician  who  shall  give  such  prescription  or  admin- 
ister such  liquor  in  evasion  or  violation  of  the  Act  shall  be  guilty 
of  an  offence  would  seem  from  its  phraseology  to  make  that  an 
offence  without  stating  what  the  act  is  which  should  constitute  the 
offence.  For  evasion  or  violation  of  the  Act  the  Act  itself  must 
be  looked  at;  and,  whatever  the  evasion  or  violation  is,  to  prove 
it,  evidence  must  be  given.  What  is  meant,  then,  by  a violation 
or  evasion  of  the  Act?  Clearly  it  is  where  a physician  gives  a 
prescription  when  he  does  not  deem  liquor  necessary  for  the 
health  of  his  patient,  or  gives  the  same:  (1)  to  enable  any  person 
to  evade  the  Act;  or  (2)  to  obtain  liquor  as  a beverage;  or  (3)  to 
be  sold  in  violation  of  the  Act.  It  thus  appears  that  the  physician 
is  the  person  to  judge  in  the  first  instance  whether  the  liquor  is 
necessary  for  the  health  of  his  patient.  If  he  deems  it  so,  there  is 
no  offence  under  the  Act.  In  this  case  there  is  not  a tittle  of  evi- 
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denGe  that  the  prescription  was  given  in  any  case  in  evasion  or 
violation  of  the  Act.  The  accused  swears  that  in  every  instance 
he  deemed  it  necessary,  and  in  no  instance  did  he  prescribe  it  when 
not  necessary. 

The  prosecution  asked  for  a conviction  upon  the  inference  to 
be  drawn  from  the  number  of  prescriptions  given  within  the  time. 
The  number  given  might  raise  a suspicion  in  one’s  mind,  but  is  no 
evidence  whatever  in  proof  of  the  fact.  The  prescriptions  given 
were  not  all  for  the  city  of  London;  they  included  outlying  towns 
and  other  places.  There  was  no  evidence  given  to  offer  a suggestion 
that  there  could  not  be  reasonably  that  number  of  cases  within 
the  time  stated.  The  fact  that  other  doctors  had  given  a less 
number  was  no  evidence,  even  if  admissible,  in  support  of  such 
an  inference.  There  is  no  reason  to  think  that  the  physician  who 
gave  his  evidence  was  not  stating  the  truth.  It  is  not  whether 
some  other  physician  might  think  it  advisable  to  give  liquor  in  so 
many  or  any  cases.  It  is  the  judgment  of  the  attending  physician, 
who  may  deem  it  necessary.  It  is  a matter,  I think,  of  common 
knowledge  that  some  physicians  take  the  view  that  liquor  as  a 
stimulant  is  wholly  unnecessary  and  seldom  or  never  use  it; 
there  are  others  who  believe  it  a useful  medicine  when  given  in 
time  and  quantity  under  the  physician’s  direction;  and  there  are 
all  stages  of  difference  of  opinion  between  these  two.  There  is  no 
limitation  in  the  statute  as  to  the  number  of  prescriptions  that 
may  be  given  within  a limited  time  by  a physician.  I am  clearly 
of  opinion  that  there  is  no  evidence  whatever  to  support  the 
conviction. 

Objection  was  taken  that  inadmissible  evidence  was  received 
as  to  the  record  and  as  to  the  evidence  of  the  number  of  prescrip- 
tions given  by  other  doctors.  Objection  was  also  taken  to  the 
fact  that  no  specific  charge  was  made,  but  a charge  simply  that 
certain  breaches  of  the  Act  had  occurred  between  certain  dates, 
without  stating  what  the  particular  offence  was,  thus  affording 
the  accused  no  opportunity  to  answer,  and  contrary,  as  it  is  said, 
to  sec.  710,  sub-sec.  3,  of  the  Criminal  Code,  which  provides  that 
every  complaint  shall  be  for  one  matter  of  complaint  only,  and 
not  for  two  or  more  matters  of  complaint,  and  every  information 
shall  be  for  one  offence  only,  and  not  for  two  or  more  offences. 

These  objections  are  formidable,  but  from  the  view  I take  of 
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the  case  it  is  unnecessary  here  to  consider  them.  I dispose  of  the 
case  upon  the  ground  that  I can  find  no  proof  whatever  of  any 
offence  under  the  Act.  The  conviction  must  be  quashed. 

It  is  not  a case  for  costs. 


[LATCHFORD,  J.] 

James  Richardson  & Sons  Limited  v.  Gilbertson. 

Contract — Brokers — Dealings  in  Grain  for  Customer — Speculation  in  “ Futures  ” 
— Intention  of  Customer  as  to  Delivery — Knowledge  of  Broker — Wagering 
Contract — Malum  Prohibitum — Criminal  Code,  sec.  231. 

The  plaintiffs,  grain-merchants  and  grain-brokers,  acting  as  brokers  for  the 
defendant,  a bank-clerk,  bought  and  sold  for  him  grain  upon  the  Winnipeg 
Grain  Exchange.  All  the  transactions  were  in  “futures.”  The  defendant 
never  ordered  a purchase  or  sale  with  the  intention  of  accepting  or  making 
delivery,  and  the  plaintiffs’  manager  knew  that  the  defendant  was  merely 
a bank-clerk,  and  that  his  orders  were  purely  speculative: — 

Held,  that  the  transactions  were  prohibited  by  sec.  231  of  the  Criminal  Code, 
and  the  plaintiffs  could  not  recover  a balance  said  to  be  due  to  them  when 
they  sold  at  a loss  the  grain  which  the  defendant  had  previously  purchased 
upon  margin  through  them. 

Beamish  v.  James  Richardson  & Sons  Limited  (1914),  49  S.C.R.  595,  followed. 

Action  to  recover  $1,287,  the  balance  alleged  to  be  due  to  the 
plaintiffs,  grain-merchants  and  grain-brokers,  in  respect  of  the  loss 
upon  certain  quantities  of  May  wheat  bought  and  sold  for  the 
defendant  by  the  plaintiffs,  upon  the  Winnipeg  Grain  Exchange, 
in  February,  1916. 

The  action  was  tried  by  Latchford,  J.,  without  a jury,  at  Toronto. 
B.  N.  Davis  and  H.  C.  Fowler,  for  the  plaintiffs. 

William  Proudfoot,  K.C.,  for  the  defendant. 


April  19.  Latchford,  J.: — The  plaintiffs’  claim  is  upon  a 


writ  specially  endorsed  as  follows: — 

1916 

Feb.  21 

Bought  5,000  Winnipeg  May 

wheat  at  1 . 251 

$6,293.75 

22 

Bought  5,000  Winnipeg  May 

wheat  at  1 . 21  1 

6,093.75 

29 

Sold  10,000  Winnipeg  May 

wheat  at  1 . 061 

$10,612.50 

Commission  1c  and  telegrams 

20.75 

Loss 

1,795.75 
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$12,408.25  $12,408.25 


424 


ONTARIO  LAW  REPORTS. 


[VOL. 


Latchford,  J. 

Mar.  2 

To  loss  10,000  May  wheat  as 

1917 

per  above  a/c. 

1,795.75 

James 

Feb.  24 

To  draft  a/c  margin  returned 

Richardson 
& Sons 

and  chgd.  from  a/c 

501.25 

$2,297.00 

Limited 

V. 

Gilbertson 

Feb.  15 

By  balance  of  cash  at  defend- 

ant’s credit 

510.00 

By  sight  draft  a/c  margin  re- 

turned 

500.00 

1,010.00 

Due  James  Richardson  & Sons 

Limited  $1,287.00 

The  transactions  in  February  were  the  culmination  of  a series 
of  purchases  and  sales  of  “futures”  conducted  by  the  plaintiffs  for 
the  defendant.  If  they  were  made  with  the  authority  of  the 
defendant,  and  are  not  prohibited  by  sec.  231  of  the  Criminal 
Code*,  there  is  no  defence  to  the  claim. 

The  plaintiffs  are  grain-merchants  and  grain-brokers,  with 
their  head  office  at  Kingston,  and  branches  in  Toronto,  Winnipeg, 
and  other  cities.  Their  office  here  is  managed  by  Mr.  David 
Plewes.  In  Winnipeg  the  plaintiffs  are  members  of  the  Grain 
Exchange  and  also  of  the  Winnipeg  Grain  and  Produce  Exchange 
Clearing  Association. 

*231.  Every  one  is  guilty  of  an  indictable  offence  and  liable  to  five  years’ 
imprisonment,  and  to  a fine  of  five  hundred  dollars,  who,  with  the  intent  to 
make  gain  or  profit  by  the  rise  or  fall  in  price  of  any  stock  of  any  incorporated 
or  unincorporated  company  or  undertaking,  either  in  Canada  or  elsewhere,  or 
of  any  goods,  wares  or  merchandise, — 

(а)  without  the  bond  fide  intention  of  acquiring  any  such  shares,  goods, 
wares  or  merchandise,  or  of  selling  the  same,  as  the  case  may  be,  makes  or 
signs,  or  authorises  to  be  made  or  signed,  any  contract  or  agreement,  oral  or 
written,  purporting  to  be  for  the  sale  or  purchase  of  any  shares  of  stock,  goods, 
wares  or  merchandise;  or, 

(б)  makes  or  signs,  or  authorises  to  be  made  or  signed,  any  contract  or 
agreement,  oral  or  written,  purporting  to  be  for  the  sale  or  purchase  of  any 
such  shares  of  stock,  goods,  wares  or  merchandise  in  respect  of  which  no  delivery 
of  the  thing  sold  or  purchased  is  made  or  received,  and  without  the  bond  fide 
intention  to  make  or  receive  such  delivery. 

2.  It  is  not  an  offence  under  this  section  if  the  broker  of  the  purchaser 
receives  delivery,  on  his  behalf,  of  the  articlesjsold,  notwithstanding  that  such 
broker  retains  or  pledges  the  same  as  security  for  the  advance  of  the  purchase- 
money  or  any  part  thereof. 
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At  the  time  his  first  order  was  given  to  Mr.  Plewes,.  on  the  29th 
December,  1916,  the  defendant  was,  as  he  still  is,  a clerk  in  a bank 
at  Lucknow,  in  the  county  of  Bruce,  where  a group  of  respectable 
villagers  bought  and  sold  “Winnipeg  May  wheat”,  through  the 
agency  of  the  plaintiffs’  Toronto  branch.  Apart  from  one  member, 
who  was  a miller,  none  of  these  gentlemen  appears  ever  to  have 
ordered  a purchase  or  sale  with  the  intention  of  accepting  or  mak- 
ing delivery.  The  defendant  certainly  had  no  such  intention.  It 
is  also  certain  that  Mr.  Plewes  knew  that  the  defendant  did  not  at 
any  time  intend  to  accept  or  make  delivery  of  May  wheat.  Mr. 
Plewes  was  well  aware  from  the  31st  December,  1915,  that  the 
defendant  was  merely  a bank-clerk,  and  that  his  orders  were 
purely  speculative. 

On  the  29th  December,  writing  to  Messrs.  Treleaven,  of 
Lucknow,  confirming  the  initial  purchase  made  at  their  request 
for  the  defendant,  of  5,000  bushels  Winnipeg  May  wheat, 
Mr.  Plewes  says,  for  the  plaintiffs:  “We  should  have  ten  cents 
margin  from  customers  outside  of  our  regular  milling  customers 
on  transactions  in  futures  at  the  present  time.” 

All  the  transactions  between  the  defendant  and  the  plaintiffs 
were  in  “futures.” 
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As  early  as  the  17th  January,  1916,  the  defendant,  writing  on 
the  letter-head  of  his  bank,  inquired  of  the  plaintiffs:  “Do  you 
have  to  wire  every  order  to  buy  or  sell  to  Winnipeg?  How  about 
selling  short?  Are  options  actually  sold  or  merely  a man’s  obliga- 
tion to  deliver  in  May  sold?” 

The  plaintiffs  replied,  next  day:  “We  have  to  wire  every  order 
to  buy  or  sell  to  Winnipeg,  and  every  order  is  executed  in  the 
trading-room  at  Winnipeg.  A man  can  sell  wheat  short  just  as 
well  as  buy  it  long  if  he  feels  so  disposed.  Every  time  a man  buys 
or  sells  grain  for  future  delivery  in  Winnipeg  market  he  enters 
into  a contract  to  deliver  or  accept  the  wheat  at  the  maturity  of 
the  contract.  Of  course,  if  a man  buys  5,000  bushels  wheat  for 
May  delivery  to-day  and  sells  the  same  quantity  to-morrow  his 
obligation  is  at  an  end  so  far  as  he  is  concerned.” 

It  was  buy  to-day  and  sell  to-morrow  for  some  time,  to  the 
common  advantage  of  the  plaintiffs  and  Gilbertson;  but  when, 
with  holdings  of  10,000  bushels,  the  price  of  May  wheat  fell  nearly 
twenty  cents,  the  margin  and  profits  of  the  defendant  disappeared, 
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and  he  was  “short”  the  sum  now  claimed  from  him  by  the 
plaintiffs. 

The  case  is  similar  in  nearly  all  respects  to  that  which  was 
before  the  Courts  of  Manitoba  and  the  Supreme  Court  of  Canada 
in  Richardson  & Sons  Limited  v.  Beamish  (1913),  23  Man.  R.  306, 
13  D.L.R.  400,  and  Beamish  v.  James  Richardson  & Sons  Limited 
(1914),  49  S.C.R.  595,  16  D.L.R.  855.  At  the  trial  the  Chief 
Justice  of  the  King’s  Bench  held  the  transactions  to  be  real  and 
not  fictitious  and  not  gaming,  and  therefore  not  illegal,  transac- 
tions within  the  meaning  of  sec.  231  of  the  Criminal  Code.  On 
appeal  his  judgment  was  confirmed,  Perdue  and  Cameron,  JJ.A., 
holding  that  the  appeal  should  be  dismissed,  while  Chief  Justice 
Howell  thought  it  should  be  allowed.  The  defendant  appealed  to 
the  Supreme  Court  of  Canada.  There  also  a marked  difference  of 
opinion  was  manifested.  The  Chief  Justice  and  Duff,  J.,  consid- 
ered the  Richardsons  entitled  to  recover.  But  a majority  of  the 
Court,  Idington,  Anglin,  and  Brodeur,  JJ.,  held  that  the  appeal 
should  be  allowed. 

In  several  of  the  opinions  reported,  the  manner  in  which  trans- 
actions in  “futures”  are  carried  out  on  the  Winnipeg  Grain 
Exchange  and  adjusted  by  the  Clearing  House  Association  are 
set  forth  at  length,  and  it  is  unnecessary  to  restate  them  here. 
Since  the  decision  in  the  Sjupreme  Court,  and  not  improbably 
because  of  that  decision,  certain  changes  were  made  in  the  rules 
of  the  Clearing  House  Association.  They  seem  to  me  merely 
alterations  in  the  form  and  not  the  substance  of  the  transactions. 
In  this  case,  as  was  stated  by  Anglin,  J.,  in  the  Beamish  case  (p.  619) , 
“the  evidence  discloses  that  neither  the  plaintiffs  nor  the  defendant 
at  any  time  contemplated  that  delivery  of  the  grain  sold  should  be 
made  or  taken  under  the  agreements  purporting  to  be  contracts 
for  the  sale  of  such  grain  which  the  defendant  authorised  and  the 
plaintiffs  made.  The  intent  always  was  to  meet  the  obligation  to 
deliver  by  an  off-set  of  a contract  to  purchase  a like  quantity  of 
grain — to  adjust  the  differences  between  the  selling  and  the  buying 
prices  and  by  thus  dealing  in  such  differences  to  make  gain  or 
profit  by  an  anticipated  fall  in  the  price  of  the  merchandise.  Such 
transactions  are  within  the  literal  terms  of  sec.  231  of  the  Criminal 
Code,  and,  I believe,  are  also  within  the  mischief  against  which 
it  was  directed.” 


XXXIX.] 


ONTARIO  LAW  REPORTS. 


427 


The  learned  Judge  therefore  regarded  such  a transaction  as 
malum  'prohibitum,  and  joined  with  Idington  and  Brodeur,  JJ., 
in  allowing  Beamish’s  appeal. 

By  a parity  of  reasoning,  I am  of  opinion  that  the  transactions 
in  this  case  are  prohibited  and  that  the  action  fails.  It  is,  there- 
fore, dismissed  with  costs. 


Latchford,  J. 
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It  is  not  proper,  even  in  a capital  case,  because  it  may  be  possible  to  pick  out 
isolated  sentences  in  the  charge  of  the  trial  Judge,  which  may  seem,  when 
divorced  from  their  context,  to  be  inaccurate  or  incomplete,  to  hold  that 
there  has  been,  because  of  this,  error,  if,  reading  the  charge  as  a whole,  it  is 
manifest  that  it  was  a proper  one,  and  that  the  inaccuracies,  real  or  supposed, 
cannot  have  misled  the  jury. 

It  is  not  competent  for  a prisoner,  at  whose  request  evidence  has  been  admitted, 
especially  when  that  evidence  would  have  been  properly  received  if  an 
affidavit  had  been  filed  proving  that  the  witnesses  were  absent  or  unable 
to  attend,  afterwards  to  turn  round  and  seek  to  obtain  a new  trial  upon  the 
ground  that  the  evidence  was  improperly  admitted. 

The  granting  of  a new  trial,  even  in  a capital  case,  is  a matter  which  lies  in 
the  discretion  of  the  Court. 

A motion  to  an  appellate  Court  for  leave  to  appeal  and  for  a direction  to  the 
trial  Judge  to  state  a case,  after  a trial  and  conviction  of  the  prisoner  for 
murder,  upon  the  grounds  of  the  improper  admission  at  the  trial  of  the 
depositions  of  witnesses  taken  upon  the  preliminary  hearing  and  of  mis- 
direction and  nondirection,  was  refused. 

Section  1019  of  the  Criminal  Code  applied. 


Motion  on  behalf  of  the  prisoner,  under  sec.  1015  of  the 
Criminal  Code,  for  leave  to  appeal  from  the  conviction  of  the 
prisoner  for  the  murder  of  one  William  Marshall  Jackson,  upon 
trial  before  Sutherland,  J.,  and  a jury,  at  Sandwich,  and  for  a 
direction  to  the  trial  Judge  to  state  a case  for  the  opinion  of  the 
Court,  which  he  had  refused  to  do. 

The  motion  was  made  upon  the  following  grounds: — 

(1)  That  upon  the  trial  the  prisoner  was  taken  by  surprise, 
in  his  defence,  by  the  failure  of  the  Crown  to  produce  two  witnesses, 
Jean  Watson  and  Arlie  Thomas,  whose  depositions,  taken  upon 
the  preliminary  hearing,  were  admitted  at  the  trial,  and  that  the 
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said  Watson  and  Thomas  ought  to  have  been  personally  present 
in  order  that  the  weight  of  their  evidence  might  properly  be  brought 
to  the  attention  of  the  jury. 

(2)  That  the  learned  trial  Judge  ought  to  have  insisted  upon 
adjournment  of  the  trial  until  the  said  witnesses  were  produced, 
and  that  their  depositions  were  improperly  admitted,  to  the  preju- 
dice of  the  defence. 

(3)  That  the  trial,  proceeding  as  and  when  it  did,  was  preju- 
dicial to  the  defence  of  the  accused,  in  that  counsel  for  the  accused 
had  not  time  to  prepare  the  defence,  and  was  brought  in  to  plead 
to  the  indictment  only  when  the  case  was  called  in  Court. 

(4)  That  the  learned  trial  Judge  failed  to  instruct  the  jury 
or  to  instruct  the  jury  fully  and  comment  upon  the  matters  open 
to  the  accused  by  way  of  defence. 

(5)  That,  when  the  jurors  had  been  out  for  more  than  two 
hours,  and  then  came  in  and  asked  the  Judge  to  explain  to  them 
the  meaning  of  sec.  259  of  the  Criminal  Code,  under  which  the 
indictment  was  laid,  and  particularly  the  meaning  of  clauses  (a) 
and  ( b ),  the  Judge’s  instruction  then  given  to  the  jury  was 
insufficient. 

(6)  That  the  said  section  of  the  Code  is  not  self-explanatory 
or  easy  for  laymen  or  jurors  to  understand;  and  that,  in  addition 
to  reading  and  thoroughly  explaining  the  said  section,  the  Judge 
ought  also  to  have  explained  the  meaning  of  sec.  252  of  the  Code, 
dealing  with  culpable  and  non-culpable  homicide,  and  ought  to 
have  explained  and  dealt  with  the  said  two  sections  together. 

(7)  That  the  instructions  to  the  jury  were  such  as  to  give  the 
impression  that  the  fact  that  the  prisoner  had  been  reckless  in 
handling  the  revolver  by  which  death  was  inflicted  was  sufficient 
to  support  a conviction  for  murder,  without  bringing  to  the  minds 
of  the  jurors  the  fact  that  an  intention  to  do  injury  to  the  deceased 
was  necessary  to  constitute  the  offence. 

The  prisoner  was  in  the  custody  of  Jackson,  an  immigration 
officer,  travelling  upon  a railway  train,  when  the  prisoner  shot 
Jackson  with  a revolver.  Jackson  died  almost  immediately.  The 
prisoner  escaped,  but  was  recaptured. 

The  defence  was  that  the  prisoner  did  not  intend  to  shoot  at 
Jackson,  but  only  to  threaten  him  with  the  revolver,  with  a view 
to  escaping,  and  that  the  revolver  was  accidentally  discharged 
while  the  prisoner  was  pointing  it  at  Jackson. 
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At  the  trial,  the  depositions  of  Jean  Watson  and  Arlie  Thomas, 
taken  at  the  preliminary  hearing  before  a police  magistrate,  were 
read  to  the  jury  by  counsel  for  the  Crown;  counsel  for  the  prisoner 
stating  that  he  wished  that  to  be  done — the  two  men  not  being 
available  as  witnesses  at  the  trial.  These  men  were  in  the  car 
where  the  shooting  took  place  at  the  time  of  the  shooting.  Other 
persons  who  were  in  the  car  were  examined  as  witnesses  at  the 
trial;  and  the  prisoner  testified  on  his  own  behalf  and  was  cross- 
examined  by  counsel  for  the  Crown. 

The  charge  was,  in  part,  as  follows: — 

“We  are  here  investigating  an  alleged  crime,  which  has  been 
defined  to  be  an  act  or  omission  forbidden  by  law  under  pain  of 
punishment.  It  is  forbidden  by  law  that  one  man  shall  take  un- 
lawfully the  life  of  another.  This  case  is  simplified  in  many  ways. 
Sometimes  there  is  the  question  of  the  identity  of  the  person 
charged  with  the  person  who  committed  the  alleged  crime.  Some- 
times it  is  difficult  to  ascertain  whether  the  person  accused  actually 
committed  the  act  which  caused  the  death  of  another.  In  this 
case  we  can  commence  with  a number  of  admissions  which  bring 
us  right  up  to  the  time  of  the  shooting.  The  accused  was  the  man 
in  whose  hand  the  revolver  was  when  the  bullet  left  it  or  was  fired 
from  it.  This  is  undoubted  on  the  evidence.  And  it  is  undoubted 
that  a shot  did  go  off  and  that  the  bullet  hit  the  man  Jackson  and 
caused  his  death.  These  appear  to  be  facts  which  are  undisputed 
upon  the  evidence. 

“ There  are  the  following  dispositions  of  this  case  which  upon 
the  evidence  you  may  make:  (1)  If  you  think  the  evidence  war- 
rants it,  you  may  find  the  accused  man  guilty  of  murder.  I shall 
deal  more  fully  with  that  later.  (2)  If  you  find  there  was  an  un- 
lawful killing  not  amounting  to  murder,  you  may  find  him  guilty 
of  manslaughter.  (3)  If  you  cannot  agree  on  one  or  other  of  these 
or  cannot  agree  upon  a third  course,  finding  him  guilty,  then  it  is 
possible  you  may  disagree.  You  cannot  find  him  guilty  of  any 
crime  except  murder  or  manslaughter.  You  can  find  him  guilty 
of  the  crime  of  murder  or  the  lesser  crime  of  manslaughter,  but 
of  no  other. 

“In  consideration  of  a criminal  accusation  we  have  to  consider 
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what  the  crime  is  and  what  the  ingredients  are  that  go  to  make  it 
up.  There  should  be — there  must  be — a criminal  intent.  If, 
however,  a man  knowingly  does  acts  which  are  unlawful,  the  pre- 
sumption of  law  is  that  a criminal  intent  exists.  The  intent  may 
be  gathered  from  the  act.  And  the  question  of  intent  is  a question 
of  fact  for  the  jury.  Intention  has  been  defined  as  the  direction 
of  conduct  towards  the  object  chosen  upon  considering  the  motives 
which  suggest  the  choice. 

“Here  you  find  a man  in  the  custody  of  the  law  meditating 
and  considering  and  determining  that  he  is  going  to  escape  from 
that  custody,  which  would  be  an  unlawful  act  on  his  part  if  he 
attempts  to  do  so,  and  deliberately  considering  how  he  is  going 
to  carry  out  that  unlawful  purpose.  He  says:  ‘I  knew  the  man 
in  whose  custody  I was  had  a revolver  in  his  bag  or  valise.  I 
intended  to  get  it.  I got  it.  I intended  to  use  it  in  my  preconceived 
unlawful  plan  of  attempting  to  escape  from  custody — intended  to 
use  it  to  “bluff”  him.’  To  ‘bluff  him  how?  ‘If  he  attempted  to 
stop  me  in  my  unlawful  object  of  escaping  from  his  custody,  he 
being  the  official  in  whose  custody  I was, I was  going  to  “bluff” 
him.’  I do  not  know  to  what  extent  that  word  can  be  defined  or 
used  in  the  connection  or  how  far  he  intended  to  go  by  that, 
whether  or  not  he  intended  at  that  time  to  use  the  weapon  as  it 
was  used  later  on  voluntarily  or  involuntarily.  The  word  ‘ bluff 1 
in  its  ordinary  signification  would  mean  much  the  same  as  to 
threaten — forcing  some  one  to  do  what  they  would  not  otherwise 
do,  or  preventing  some  one  doing  what  they  otherwise  would  do. 
Applying  it  to  this  case,  the  prisoner  in  effect  said:  ‘I  intended 
using  the  revolver  when  I was  escaping  to  “bluff”  him  from 
attempting  to  prevent  my  getting  away.’ 


“The  killing  of  another  is  called  ‘homicide’  in  the  law.  There 
are  two  kinds  of  homicide,  culpable  homicide  and  homicide  that 
may  be  justifiable  or  excusable.  Homicide  is  defined  by  the 
Criminal  Code  as  the  killing  of  one  human  being  by  another, 
directly  or  indirectly,  by  any  means  whatsoever  (sec.  250). 
Homicide  is  culpable,  as  defined  also  by  the  Code,  when  it  consists 
in  the  killing  of  any  person,  either  by  an  unlawful  act  or  by  an 
omission,  without  lawful  excuse,  to  perform  some  duty  (sec.  252). 
Keeping  these  definitions  in  mind,  we  have  here  a charge  of 
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murder — that  is,  unlawful  killing  or  culpable  homicide — against 
the  accused  man  in  the  box.  Murder  under  our  law  is  defined  by 
the  Code  in  this  way:  ‘ Culpable  homicide  is  murder, — (a)  if  the 
offender  means  to  cause  the  death  of  the  person  killed’ — that  is, 
an  intentional  killing — \b)  if  the  offender  means  to  cause  to  the 
person  killed  any  bodily  injury  which  is  known  to  the  offender  to 
be  likely  to  cause  death,  and  is  reckless  whether  death  ensues  or 
not’  (sec.  259).  Applying  that  for  the  moment  to  this  case,  the 
accused  man  tells  you  he  had  this  revolver  in  his  hand  and  how 
he  got  it.  He  tells  you  he  meant  to  escape.  He  tells  you  he  meant 
to  ‘ bluff’  the  officer  if  he  interfered  with  his  unlawful  object  of 
escaping.  He  tells  you  of  going  to  the  water-tank  for  a drink, 
coming  back  and  standing  where  he  did  stand  and  then  raising 
the  revolver  and  resting  it  upon  the  top  of  the  seat-back.  It  was 
pointing,  as  unfortunately  the  subsequent  results  shew,  directly 
at  the  deceased  man.  What  is  the  story  the  accused  tells?  He 
says:  ll  had  the  revolver  resting  on  the  top  of  the  seat-back.  I 
waved  the  attention  of  the  officer  to  it  with  my  other  hand — 
called  his  attention  to  the  fact  that  I had  the  revolver  there.  I 
cocked  it  there.’  And  then  I think  he  said  after  two  or  three 
seconds  it  went  off  accidentally.  I shall  refer  to  some  of  the  other 
evidence  associated  with  that  later  on.  Do  you  believe  it  was  an 
accident?  Do  you  believe  him  when  he  says  he  called  the  deceased 
man’s  attention  to  the  revolver?  If  he  called  the  deceased  man’s 
attention  to  it,  what  would  be  the  natural  thing  for  the  officer  to 
do?  To  sit  there  and  watch  him  and  smile,  or  to  attempt  at  once 
to  apprehend  him.  If  he  called  the  officer’s  attention  to  the 
revolver,  as  he  says  he  did,  one  would  expect  some  different  action 
on  the  part  of  the  officer  than  simply  sitting  still  and  smiling. 
At  all  events  that  is  his  story.  If  he  fired  the  shot  intending  to 
kill  or  reckless  whether  he  killed  the  deceased  man  or  not,  with  a 
view  to  effecting  his  escape  from  custody,  then  I charge  and  direct 
you  that  would  be  murder — if  you  find  that  to  be  proved  by  the 
evidence.  Or  if  you  find  that,  intending  to  escape,  he  shot  off  the 
revolver  meaning  to  cause  to  the  deceased  man  any  bodily  injury 
known  to  him  to  be  likely  to  cause  death,  and  reckless  whether 
death  ensued  or  not,  that  would  constitute  murder.  And  so,  if 
the  evidence  warrants  you  in  coming  to  either  one  of  these  con- 
clusions, it  will  be  your  duty  to  bring  in  a verdict  of  guilty  of 
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murder.  But,  as  I have  already  indicated  to  you,  if  the  evidence 
warrants  you  in  finding  unlawful  killing  not  amounting  to  murder, 
then  you  may  find  the  accused  guilty  of  the  lesser  crime  of  man- 
slaughter. Culpable  homicide  which  would  otherwise  be  murder 
may  be  reduced  to  manslaughter  if  the  person  who  causes  death 
does  so  in  the  heat  of  passion  caused  by  sudden  provocation. 
Culpable  homicide  not  amounting  to  murder  is  manslaughter.  In 
the  one  case,  where  there  is  intent  to  kill  or  intent  to  injure  in 
some  serious  way  with  a reckless  disregard  whether  death  is  caused 
or  not,  that  would  constitute  murder.  If  that  intent  is  not  evident 
and  is  wanting,  and  there  is  still  an  unlawful  killing,  there  may 
be  a reduction  of  the  crime  to  manslaughter.  If,  on  the  other 
hand,  and  as  a third  alternative,  you  find  the  discharge  of  the 
revolver  was  a pure  accident,  then  perhaps  you  may  be  warranted 
in  finding  a verdict  of  not  guilty. 

“In  connection  with  this  alleged  crime  I should  point  out  to 
you,  I think,  the  following  facts.  Under  our  law  it  is  an  unlawful 
thing  for  a man  even  to  point  a revolver  at  another  man,  loaded 
or  unloaded.  I shall  refer  to  the  section:  1 Every  one  who,  tvith- 
out  lawful  excuse  ’ (there  can  be  no  question  that  in  this  case  the 
accused  man  had  no  lawful  excuse  to  point  a revolver  at  the  man 
in  whose  custody  he  was) , ‘ points  at  another  person  any  fire-arm 
or  air-gun,  whether  loaded  or  unloaded,  is  guilty  of  an  offence  ’ 
(sec.  122).  I must  also  call  your  attention  to  the  fact  that  if  the 
accused  man  concluded  to  escape  from  lawful  custody,  and  was 
engaged  in  attempting  to  carry  that  plan  out  when  this  crime  was 
committed — if  crime  was  committed — or  when  that  act  was  done 
by  which  this  man  was  killed,  he  would  be  committing  a crime 
against  the  law.  There  is  another  section  of  the  Code  to  which  I 
shall  refer : ‘ Every  one  is  guilty  of  an  indictable  offence  .... 
who — (a)  having  been  convicted  of  any  offence,  escapes  from  any 
lawful  custody  in  which  he  may  be  under  such  conviction;  or  (6) 
whether  convicted  or  not,  escapes  from  any  prison  in  which  he  is 
lawfully  confined  on  any  criminal  charge’  (sec.  189).  The  next 
section  is  the  one  I wish  to  call  your  attention  to : 1 Every  one  is 
guilty  of  an  indictable  offence  . . . who,  being  in  lawful 

custody  other  than  aforesaid  on  any  criminal  charge,  escapes  from 
such  custody’  (sec.  190).  In  this  particular  case  I tell  you  as  a 
matter  of  law  that  this  man  was  in  lawful  custody — in  the  custody 
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of  Jackson,  the  immigration  officer,  who  was  taking  him  from 
Winnipeg  to  Windsor,  intending  to  deport  him  at  Windsor  and 
hand  him  over  to  the  American  authorities  at  Detroit.  There  is 
another  section  of  the  Code  which  perhaps  bears  somewhat  on 
this  case  and  which  I shall  now  refer  to:  ‘In  case  of  treason  and 
the  other  offences  against  the  King’s  authority  and  person  men- 
tioned in  Part  II.,  piracy  and  offences  deemed  to  be  piracy,  escape 
or  rescue  from  prison  or  lawful  custody,  resisting  lawful  appre- 
hension, murder,  rape,  forcible  abduction,  robbery,  burglary  or 
arson,  culpable  homicide  is  also  murder,  whether  the  offender 
means  or  not  death  to  ensue,  or  knows  or  not  that  death  is  likely 
to  ensue’  (sec.  260).  I think  that  even  under  that  section  the 
question  of  intention,  to  which  I have  already  referred,  will  have 
to  be  taken  into  consideration  by  the  jury.  That  is  the  general 
reference  to  the  law  as  applicable  to  the  case. 

“Then  the  accused  gave  evidence  on  his  own  behalf  in  the 
witness-box.  He  admits  he  got  the  revolver  with  the  intention 
of  its  aiding  him  in  his  unlawful  purpose  of  escaping.  He  intended 
to  use  the  revolver  to  ‘bluff’  the  officer  in  whose  charge  he  was 
if  he  attempted  to  interfere  with  his  escape.  He  intended  to  escape. 
He  knew  the  revolver  was  loaded.  He  put  it  on  the  back  of  the 
seat,  and  it  was  pointing,  at  all  events,  at  the  officer.  He  didn’t 
intend  to  shoot,  and  it  went  off  accidentally.  You  have  seen  the 
revolver,  and  you  will  be  able  to  judge  whether  or  not  it  is  a 
revolver  that  would  go  off  from  a slight  jarring  of  the  train.  Can 
you  believe  it  went  off  in  that  way?  Can  you  believe  the  accused 
when  he  says  he  hadn’t  his  finger  on  the  trigger?  Can  you  con- 
clude anything  else  except  that  he  had  his  finger  on  the  trigger 
and  it  was  because  his  finger  was  on  the  trigger  the  revolver  went 
off?  He  said  he  did  not  have  his  finger  on  the  trigger,  he  did  not 
intend  to  shoot,  did  not  press  the  trigger,  and  the  matter  was  a 
pure  accident. 

“Again,  I say  to  you:  If  you  believe  he  intended  to  shoot  and 
kill,  it  is  murder.  If  you  believe  he  intended  to  shoot  the  officer 
and  hurt  him  seriously,  even  though  he  had  no  intention  or  expect- 
ation that  he  would  die  as  the  result  of  the  shooting,  it  would  still 
be  murder.  If  he  had  no  intention  of  shooting  the  man  at  all, 
but  was  pointing  the  revolver  unlawfully  at  him,  as  he  says,  and 
it  went  off,  it  may  be  in  that  event  you  can  see  your  way  to  find 
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a verdict  not  of  murder,  but  of  manslaughter.  If  you  think  it  was 
a pure  accident,  it  is  possible  you  may  conclude  to  find  him  not 
guilty.  Do  not  hesitate,  gentlemen  of  the  jury,  to  discharge  your 
duty  firmly.  If  the  man  is  guilty  as  charged,  find  him  so.  If  he 
is  not  proved  to  be  so  beyond  a reasonable  doubt,  give  him  the 
benefit  of  the  doubt.” 

The  jury  retired  at  5 o’clock;  but  came  back  to  the  court-room 
at  7.15,  yhen  the  following  took  place: — 

“The  Judge:  Gentlemen  of  the  jury,  I have  received  from  you 
a communication  saying  you  would  like  me  to  explain  again  to 
you  the  definition  of  murder  (a)  and  ( b ).  This  is  exactly  how  it 
reads  in  the  Code:  ‘Culpable  homicide  is  murder, — (a)  if  the 

offender  means  to  cause  the  death  of  the  person  killed;  ( b ) if  the 
offender  means  to  cause  to  the  person  killed  any  bolily  injury 
which  is  known  to  the  offender  to  be  likely  to  cause  death,  and  is 
reckless  whether  death  ensues  or  not’  (sec.  259).  Is  that  all? 

“The  Foreman:  Yes,  my  Lord. 

“The  Judge : In  the  case  of  a man  using  a weapon  which  might 
kill  a man  and  intends  to  cause  him  bodily  injury  which  is  known 
to  the  offender  to  be  likely  to  cause  death,  and  is  reckless  whether 
death  ensues  or  not,  that  is  murder  under  that  definition.” 

The  jury  retired  a second  time  at  7.17. 

The  jury  returned  at  7.45.  The  foreman  handed  a note  to  the 
Judge. 

“The  Judge:  The  note  you  hand  to  me  reads,  ‘Guilty  as 
charged  according  to  clause  (6).J  That  is,  under  the  definition  of 
murder  as  I read  it  to  you? 

“The  Foreman:  My  Lord,  that  is  the  way  we  agreed. 

“ ?he  Judge:  It  will  have  to  be  a verdict  of  guilty  of  murder, 
if  that  is  what  you  mean.  [The  Judge  again  read  clauses  (a)  and 
(b)  of  sec.  259  of  the  Code].  It  is  under  that  second  clause  you 
think  the  evidence  warrants  you  in  finding  the  prisoner  guilty  as 
charged? 

“The  Foreman:  My  Lord,  that  is  the  way  we  agreed.  We 
agreed  it  was  murder.” 

A verdict  of  guilty  was  recorded,  and  the  death-sentence 
pronounced. 

April  17.  The  motion  was  heard  by  Meredith,  C.J.O.,  Mac- 
laren,  Magee,  and  Hodgins,  JJ.A.,  and  Rose,  J. 
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A.  C.  McM aster,  for  the  prisoner,  argued  that  the  evidence 
objected  to  should  not  have  been  admitted,  even  with  the  consent 
of  the  prisoner,  who  should  not  be  prejudiced  by  the  mistake  of 
his  counsel:  Rex  v.  Brooks  (1906),  11  O.L.R.  525.  Section  690  of 
the  Code,  referred  to  in  that  case  at  p.  528  (sec.  978  of  the  Code 
now  in  force),  does  not  authorise  the  admission  of  such  evidence, 
which  can  only  be  admitted  upon  such  oath  or  affirmation  as  is 
directed  by  sec.  999.  Reference  was  also  made  to  Rex  v.  Snelgrove 
(1906),  12  Cab.  Crim.  Cas.  189.  Counsel  contended  also  that  the 
charge  was  erroneous  and  misleading. 

J.  R.  Cartwright,  K.C.,  for  the  Crown,  in  answer  to  an  inquiry 
by  the  Court,  said  that  he  did  not  know  of  any  case  exactly  similar  to 
the  case  at  bar,  but  he  thought  it  was  covered  by  sec.  1019  of  the 
Code.  He  was  not  further  called  upon  by  the  Court. 

A the  conclusion  of  the  hearing,  the  judgment  of  the  Court 
was  delivered  by  Meredith,  C.J.O.: — We  are  of  opinion  that  we 
ought  not  to  direct  a case  to  be  stated  by  the  learned  trial  Judge. 

It  is  not  proper,  even  in  a capital  case,  because  it  may  be  pos- 
sible to  pick  out  isolated  sentences  in  the  charge  of  a trial  Judge, 
which  may  seem,  when  divorced  from  their  context,  to  be  inac- 
curate or  incomplete,  to  hold  that  there  has  been,  because  of  this, 
error,  if,  reading  the  charge  as  a whole,  it  is  manifest  that  it  was 
a proper  one,  and  that  the  inaccuracies,  real  or  supposed,  cannot 
have  misled  the  jury. 

Reading  the  charge  in  this  case  as  a whole,  it  was  a very  fair  and 
proper  one,  and  stated  clearly  the  questions  that  were  to  be  deter- 
mined and  what  was  necessary  to  be  proved  in  order  to  warrant  a 
finding  that  the  accused  was  guilty  of  murder;  the  defence  of  the 
prisoner  was  fairly  and  fully  put  before  the  jury,  and  they  were 
clearly  told  what  the  defence  was. 

Upon  the  other  question,  we  are  clearly  of  opinion  that  we 
ought  not  to  require  a case  to  be  stated,  for  the  reason  that  it  is 
not  competent  for  a prisoner,  at  whose  request  evidence  has  been 
admitted,  especially  where  that  evidence  would  have  been  prop- 
erly received  if  an  affidavit  had  been  filed  proving  that  the  wit- 
nesses were  absent  or  unable  to  attend,  afterwards  to  turn  round 
and  seek  to  obtain  a new  trial  upon  the  ground  that  the  evidence 
was  improperly  admitted. 
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The  granting  of  a new  trial,  even  in  a capital  case,  is  a matter 
which  lies  in  the  discretion  of  the  Court,  and  in  a case  such  as  this 
that  discretion  ought  not  to  be  exercised  in  favour  of  the  prisoner. 
There  was  ample  evidence  to  warrant  the  conclusion  to  which  the 
jury  came;  and,  speaking  for  myself,  I do  not  see  how  any  jury 
could  have  come  to  any  other  conclusion. 

In  any  view,  sec.  1019  of  the  Criminal  Code*  is  applicable  and 
affords  ground  for  refusing  to  direct  that  a special  case  be  stated. 


Motion  refused. 


1917 


[IN  CHAMBERS.] 


April  21. 


Rex  v.  Le  Clair. 


Ontario  Temperance  Act — Keeping  Intoxicating  Liquor  for  Sale — 6 Geo.  V. 
ch.  50,  sec.  40 — Possession  of  Liquor — Presumption  under  sec.  88 — Evi- 
dence of  Accused  in  Rebuttal  not  Credited  by  Magistrate — Question  for 
Magistrate — Conviction — Motion  to  Quash — Use  of  u Fictitious  Name”  in 
Shipping  Liquor — Sec.  70  of  Act — Application  of. 

By  sec.  88  of  the  Ontario  Temperance  Act,  6 Geo.  V.  ch.  50,  unless  a person 
having  intoxicating  liquor  in  his  possession  proves  that  he  did  not  commit 
the  offence  with  which  he  is  charged — i.e.,  an  offence  against  some  provision 
of  the  Act — he  may  be  convicted  as  charged. 

The  defendant  was  charged  before  a magistrate  with  keeping  intoxicating 
liquor  for  sale  without  a license,  contrary  to  sec.  40  of  the  Act,  and  was 
unable  to  satisfy  the  magistrate  that  he  was  not  guilty;  it  was  shewn  that 
two  bottles  of  intoxicating  liquor  were  found  upon  his  premises  when  a 
search  was  made  on  the  8th  January,  a much  larger  quantity  having  been 
delivered  to  him  there  on  the  previous  20th  December.  The  magistrate 
convicted : — 

Held,  that  sec.  88  means,  that  possession  of  intoxicating  liquor  in  Ontario  is 
primd  facie  unlawful;  once  possession  is  proved,  a conviction  may  follow  if 
the  accused  is  unable  to  satisfy  the  magistrate  that  he  is  not  guilty;  that  is 
a question  for  the  magistrate;  and  his  decision  cannot  be  reviewed  upon  a 
motion  to  quash  the  conviction. 

Section  70  of  the  Act  has  no  application  to  prosecutions  under  sec.  40  or  any 
of  the  general  provisions  of  the  Act;  it  is  confined  to  the  seizure  of  liquor 
in  transit  and  its  destruction. 

Semble,  that  when  the  name  of  a real  person  is  used  for  the  purpose  of  decep- 
tion, he  may  be,  as  far  as  the  particular  transaction  is  concerned,  “a  ficti- 
tious person”  ( Bank  of  England  v.  Vagliano,  [1891]  A.C.  107);  and  in  this 
case  the  liquor  might  be  said  to  have  been  consigned  to  the  defendant  “in 
a fictitious  name”  (sec.  70  (9)),  it  having  been  addressed  to  him  in  a name 
not  his  own,  but  the  name  of  a real  person,  for  the  purpose  of  deception. 


*1019.  No  conviction  shall  be  set  aside  nor  any  new  trial  directed,  although 
it  appears  that  some  evidence  was  improperly  admitted  or  rejected,  or  that 
something  not  according  to  law  was  done  at  the  trial  or  some  misdirection 
given,  unless,  in  the  opinion  of  the  court  of  appeal,  some  substantial  wrong 
or  miscarriage  was  thereby  occasioned  on  the  trial:  . . . 
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Motion  to  quash  a magistrate’s  conviction  of  Louis  Le  Clair 
for  keeping  intoxicating  liquor  for  sale  contrary  to  the  Ontario 
Temperance  Act,  6 Geo.  V.  ch.  50. 

April  20.  The  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

G.  A.  Stiles,  for  the  accused. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

April  21.  Middleton,  J.: — The  facts  do  not  seem  to  be  in 
controversy.  A few  days  before  Christmas,  the  accused  went  to 
Montreal  and  purchased  some  liquor,  according  to  his  statement, 
for  his  own  lawful  use.  There  were  6 bottles  of  high  wines,  4 
bottles  of  gin,  3 of  brandy,  and  two  of  wine.  These  were  shipped 
to  the  defendant  at  Moose  Creek  in  the  name  of  J.  Braillard. 
Braillard  was  a friend  of  the  accused,  living  in  Montreal.  His 
connection  with  the  transaction  is  not  shewn  save  that  he  received 
the  money  to  pay  for  the  goods.  Counsel  said  it  was  by  reason 
of  some  impression  on  the  part  of  Le  Clair  that  it  was  illegal  for 
him  to  import  that  he  adopted  this  course.  Le  Clair  received  the 
box  and  another  box  said  to  contain  fruit  shipped  in  the  same  way, 
on  the  20th  December.  On  the  8th  January,  a search  was  made, 
and  all  that  was  found  was  two  bottles  of  high  wines,  which  were 
in  the  shipping-box,  placed  under  the  cellar-stairs,  covered  over 
with  some  old  bags.  The  empty  bottles  do  not  seem  to  have  been 
found.  Le  Clair’s  family  consists  of  himself,  his  brother,  and  a 
niece.  There  is  no  evidence  as  to  the  assistance,  if  any,  rendered 
Le  Clair  by  his  friends  in  the  consumption  of  the  liquor. 

It  is  said  that  the  magistrate  relied  largely  upon  sec.  70  (9)* 
as  raising  a presumption  that  the  liquor  was  intended  to  be  sold 
or  kept  for  sale,  because  it  was  consigned  in  “a  fictitious  name.” 
Upon  the  argument  the  only  point  made  was  that  the  name  was 
not  fictitious,  as  Braillard  was  a real  person,  the  actual  consignor, 

*(9)  If  it  appears  to  the  Justice  that  such  liquor  or  any  part  thereof  was 
consigned  to  some  person  in  a fictitious  name  or  was  shipped  as  other  goods, 
or  was  covered  and  concealed  in  such  manner  as  would  probably  render  dis- 
covery of  the  nature  of  the  contents  of  the  vessel,  cask  or  package  in  which  the 
same  was  contained  more  difficult,  it  shall  be  primd  facie  evidence  that  the 
liquor  was  intended  to  be  sold  or  kept  for  sale  in  contravention  of  this  Act. 
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and  that  the  consignor  sending  the  goods  to  himself  as  consignee 
was  not  by  any  means  an  unusual  transaction. 

Murray’s  dictionary  was  cited  to  shew  that  “ fictitious”  means 
“ non-existent” — and,  no  doubt,  this  is  generally  so. 

But  Bank  of  England  v.  Vagliano,  [1891]  A.C.  107,  shews  that 
when  the  name  of  a real  person  is  used  for  the  purpose  of  deception, 
he  may  be,  so  far  as  that  transaction  is  concerned,  a “ fictitious  per- 
son.” Here  there  can  be  no  doubt  that  Braillard’s  name  was  used 
for  the  purpose  of  deceit,  and  that  Le  Clair,  and  not  Braillard, 
was  the  real  consignee,  and  the  use  of  Braillard’s  name  was  a 
“fiction”  intended  to  conceal  the  truth,  and  so  his  name  was 
rightly  found  to  be  a fictitious  name  adopted  by  the  accused. 

But  there  is  another  matter  which  was  not  discussed  which 
must  be  dealt  with.  Section  70,  in  my  view,  must  be  regarded  as 
confined  to  the  seizure  of  liquor  in  transit  or  in  the  course  of  deliv- 
ery at  a railway  station,  express  office,  &c.,  and  its  destruction. 
When  liquor  found  in  the  circumstances  detailed  in  sub-secs.  1 
and  2 is  seized,  notice  is  to  be  given,  and  if  it  is  found  that  it  was 
intended  to  be  illegally  used  it  is  to  be  destroyed;  if  it  is  found  that 
it  was  not  to  be  used  in  contravention  of  the  Act  it  is  to  be  handed 
over  to  the  owner;  and  the  presumption  raised  by  the  use  of  the 
“fictitious  name”  only  arises  upon  the  investigation  under  this 
section  with  reference  to  liquor  seized  in  the  manner  described. 
The  section  has  no  application  to  prosecutions  under  sec.  40*  or 
any  of  the  general  provisions  of  the  Act. 

But  this  does  not  entitle  the  accused  to  have  the  conviction 
quashed.  He  was  undoubtedly  in  possession  of  liquor;  and,  under 
sec.  88,  “then  unless  such  person”  (i.e.,  the  person  having  liquor 
in  his  possession)  “prove  that  he  did  not  commit  the  offence  with 
which  he  is  so  charged  he  may  be  convicted  accordingly,”  i.e.,  as 
charged. 

The  accused  has  sworn  that  he  did  not  commit  the  offence 
charged.  If  the  magistrate  believed  him,  he  has  proved  that  he 
did  not  commit  it;  but,  if  the  magistrate  did  not  believe  him,  he 
has  not  proved  his  innocence. 

The  section  means,  that  possession  of  liquor  in  Ontario  is 
primd  facie  unlawful.  Once  possession  is  proved,  a conviction  may 


*40.  No  person  shall  . . . keep  for  sale  . . . any  liquor  with- 
out having  first  obtained  a license  . . . 
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follow  if  the  accused  is  unable  to  satisfy  the  magistrate  that  he  is 
not  guilty.  This  is  a question  for  the  magistrate;  and  his  decision 
cannot  be  reviewed  upon  a motion  to  quash. 

The  result  is,  that  wherever  there  is  possession  of  liquor  there 
is  liability  to  a fine  unless  the  magistrate  accepts  the  evidence  of 
the  accused. 


Middleton,  J. 

1917 

Rex 

v. 

Le  Clair. 


There  is  a statutory  presumption  of  guilt  upon  proof  of  custody 
of  the  dangerous  thing,  and  the  common  law  rule  is  reversed — 
the  accused  must  prove  his  innocence  to  the  satisfaction  of  the 
magistrate  or  take  the  consequences. 

An  analogous  obligation  is  imposed  upon  the  owner  of  an 
automobile;  once  shewn  an  accident  upon  a highway  by  reason  of 
the  automobile,  the  owner  is  presumed  to  have  been  negligent  until 
he  proves  the  contrary  (Motor  Vehicles  Act,  R.S.O.  1914,  ch.  207, 
sec.  19,  amended  by  4 Geo.  V.  ch.  36,  sec.  3). 

In  the  evidence  in  this  case  there  is  much  that  points  rather  to 
guilt  than  the  contrary. 

The  suspicious  circumstance  of  the  shipment  in  a fictitious 
name;  the  kind  of  liquor  imported;  the  abnormal  rapidity  with 
which  it  disappeared;  the  fact  that  the  bottles  seem  to  have  dis- 
appeared as  well  as  their  contents;  the  absence  of  any  evidence 
shewing  any  festivities  at  which  such  a quantity  of  such  liquor 
could  have  been  consumed;  the  absence  of  any  statement  as  to 
any  consumption  of  liquor  by  the  accused  or  any  member  of  his 
family;  the  absence  of  any  corroboration  of  the  statement  of  the 
accused  going  to  shew  his  innocence:  all  these  and  other  things 
may  have  influenced  the  magistrate. 

The  motion  fails  and  must  be  dismissed  with  costs. 
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[CLUTE,  J.] 

Shaw  v.  Hossack. 
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Interest — Promissory  Notes — Money  Lent — Excessive  Rate — Reduction  by 
Court — Harsh  and  Unconscionable  Transactions— Ontario  Money-Lenders 
Act,  R.S.O.  1914,  ch.  175,  sec.  4 — Dominion  Money-Lenders  Act,  R.S.C. 
1906,  ch.  122,  secs.  6,  7 — Contemporary  Agreement  in  Respect  of  Notes — 
Validity. 

In  an  action  upon  four  promissory  notes  made  by  the  defendants,  it  appeared 
that  in  one  of  them  interest  at  the  rate  of  2 per  cent,  per  month  was  stipu- 
lated for;  and  that  interest  at  that  rate  had  been  paid  on  notes  of  which 
the  four  sued  upon  were  renewals.  The  plaintiffs  held  security  collateral 
to  the  notes.  In  respect  of  one  of  the  original  notes,  there  was  a con- 
temporary agreement  for  payment  of  interest  at  that  rate.  The  evidence 
shewed  that  the  plaintiffs  had  been  in  business  as  builders  and  contractors, 
and  were  at  the  time  of  the  trial  engaged  in  manufacturing  hats;  they  also 
carried  on  the  business  of  money-lending,  and  had  made  other  loans  at 
the  rate  of  2 per  cent,  per  month: — 

Held,  that  the  plaintiffs  were  money-lenders  within  the  meaning  of  the  Ontario 
Money-Lenders  Act,  R.S.O.  1914,  ch.  175,  although  not  registered  as  such, 
and  also  within  the  meaning  of  the  Dominion  Money-Lenders  Act,  R.S.C. 
1906,  ch.  122.i 

(2)  That  the  transactions  in  which  the  notes  sued  on  were  given  were  harsh 
and  unconscionable,  within  the  meaning  of  sec.  4 of  the  Ontario  Act;  and 
that,  having  regard  to  the  risk  and  all  the  circumstances,  the  interest  was 
excessive. 

(3)  Applying  secs.  6 and  7 of  the  Dominion  Act,  that  the  plaintiffs,  recovering 
judgment  upon  the  notes,  should  be  limited  to  interest  at  the  rate  of  12 
per  cent,  per  annum. 

Bellamy  v.  Porter  (1913),  28  O.L.R.  572,  and  Bellamy  v.  Timbers  (1914),  31 
O.L.R.  613,  followed. 

(4)  That  a contemporary  agreement  in  respect  of  a promissory  note  may  be 
valid,  whether  oral  or  in  writing. 


Action  upon  four  promissory  notes  made  by  the  defendants, 
husband  and  wife. 

April  17.  The  action  was  tried  by  Clute,  J.,  without  a jury, 
at  Toronto. 

W.  J . McCollum,  for  the  plaintiffs. 

J.  M.  Ferguson  and  D.  J.  Coffey,  for  the  defendants. 

April  26.  Clute,  J.: — The  action  is  upon  four  promissory 
notes:  the  first  dated  the  15th  September,  1915,  for  $275,  payable 
three  months  after  date;  the  second  dated  the  4th  October,  1915, 
for  $325,  payable  on  the  15th  October,  1915;  the  third  dated  the 
22nd  November,  1915,  for  $950,  payable  on  demand;  the  fourth 
dated  the  26th  October,  1915,  for  $2,500,  payable  one  month 
after  date. 
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The  plaintiffs  claim  interest  upon  each  and  all  of  the  notes  at 
2 per  cent,  per  month,  but  only  one  of  the  four  notes  produced 
bears  interest  at  that  .rate,  namely,  the  $950  note. 

Dealing  in  the  order  the  evidence  was  given,  and  taking  the 
last  note  first,  it  appears  from  the  plaintiffs’  evidence  that  the 
original  note  for  $2,500,  of  which  the  one  sued  on  for  that  amount 
is  a renewal,  was  dated  the  26th  November,  1914,  payable  in  six 
months,  no  rate  of  interest  being  stated  upon  the  face  of  it.  Con- 
temporary with  the  original  note  was  an  agreement  of  the  26th 
November,  1914,  made  between  D.  C.  Hossack  and  the  plaintiffs, 
reciting  that  no  rate  of  interest  is  stipulated  upon  the  note,  and  it 
is  agreed  between  the  parties  thereto  that  the  plaintiffs  “are  to 
have  2 per  cent,  per  month  upon  the  money  advanced,  namely, 
$2,500;”  and  there  is  a covenant  on  the  part  of  D.  C.  Hossack  to 
pay  the  note  in  six  months  from  the  date  thereof,  and  to  pay  2 
per  cent,  per  month  upon  $2,500.  The  plaintiffs  agreed  to  accept 
$2,500  at  the  expiration  of  three  months,  upon  ten  days’  notice, 
and  agreed  that  interest  should  cease  upon  payment  of  the  prin- 
cipal sum  at  any  time  after  the  expiration  of  three  months  from 
date,  upon  payment  of  $2,500  with  accrued  interest  thereon. 
There  is  no  mention  of  a renewal,  nor  that  the  sum  shall  bear 
interest  at  2 per  cent,  per  month  after  it  becomes  due. 

Various  securities  owned  by  the  defendant  D.  C.  Hossack  were 
assigned  to  the  plaintiffs  in  security  for  this  loan,  after  their  value 
had  been  inquired  into  by  the  plaintiffs.  The  plaintiff  John  E. 
Shaw  states  that  upon  the  note  falling  due  the  defendants  desired 
to  renew  the  same  at  the  same  rate  of  interest,  to  which  the  defend- 
ant D.  C.  Hossack  agreed,  and  it  was  renewed  several  times  accord- 
ingly until  the  note  sued  on  was  given. 

The  $950  note  is  a renewal  of  one  dated  the  22nd  July,  for 
$950,  payable  one  month  after  date,  made  up  of  an  earlier  note 
of  $450  due  on  that  date  and  retired  by  the  new  note,  and  other 
loans.  In  a letter  by  the  defendant  D.  C.  Hossack  on  that  date  he 
states  that  the  note  is  accompanied  by  collateral  in  the  form  of  an 
agreement  and  interest  in  certain  lands  in  the  west,  and  a certain 
other  note  as  collateral.  “The  interest  on  said  note  for  $950  is 
to  be  paid  at  the  rate  of  2 per  cent,  a month  until  paid.”  It  does 
not  appear  whether  the  note  of  the  22nd  July  was  renewed  prior 
to  the  note  sued  on,  nor  is  there  any  other  agreement  in  respect 
of  the  payment  of  2 per  cent,  per  month. 
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The  1325  note  does  not  state  any  rate  of  interest,  but  was 
accompanied  by  a letter  of  the  same  date,  stating  that:  “The 
interest  on  note  for  $325  dated  October  4th,  1915,  due  October 
15th,  1915,  is  to  be  at  the  rate  of  2 per  cent,  per  month.”  Certain 
securities  were  assigned  to  the  plaintiffs  as  collateral  to  this  note. 

On  the  $275  note  no  mention  was  made  of  interest.  The  money 
was  advanced,  as  the  plaintiffs  state,  three  months  previous  to 
the  date,  at  2 per  cent,  per  month,  and  the  defendant  D.  C.  Hossack 
gave  as  security  his  interest  in  two  lots  in  North  Toronto  of  $550 
value.  In  respect  to  this  loan  the  defendant  D.  C.  Hossack  offered 
the  plaintiffs  their  money,  which  they  refused  unless  all  their 
claims  against  the  defendants  were  paid.  He  then  offered  the 
whole  purchase-money  of  $550,  the  balance  over  and  above  this 
note  to  be  applied  on  the  defendants’  indebtedness.  This  also 
the  plaintiffs  refused  unless  the  whole  indebtedness  on  this  and 
other  notes  was  paid. 

There  are  no  pleadings  in  the  case.  The  defendant  D.  C. 
Hossack  raises  the  defence  to  a specially  endorsed  writ  by  his 
affidavit,  in  which  he  states  that  the  amount  sued  on  is  made  up 
of  money  lent  by  the  plaintiffs  to  the  defendant  D.  C.  Hossack, 
in  which  they  have  charged  interest  at  2 per  cent,  per  month, 
and  that  he  has  paid  large  sums  for  interest  at  the  above  rate  to 
the  plaintiffs.  He  claims  that  the  interest  charged  is  excessive, 
and  that  the  transaction  is  harsh  and  unconscionable,  and  desires 
the  Court  to  relieve  him  from  payment  of  any  sum  in  excess  of  the 
sum  adjudged  by  the  Court  to  be  fairly  due,  after  computing  the 
same  at  what  the  Court  may  consider  a reasonable  rate  of  interest, 
and  asks  for  an  account. 

By  consent  of  the  parties,  judgment  has  been  entered  for  the 
principal  advanced;  and  it  is  agreed  that,  if  the  Court  finds  that 
there  is  any  sum  due  in  respect  of  overcharges  of  interest,  the 
same  shall  be  deducted  from  the  judgment. 

The  defendant  D.  C.  Hossack  is  a barrister,  but  is  chiefly 
engaged  in  transactions  in  the  purchase  and  sale  of  land  in  Ontario 
and  Saskatchewan  and  Alberta.  Owing  to  depeciations  in  his 
holdings  prior  to  the  transactions  in  question,  be  became  pressed 
for  money,  and  these  loans  were  made  under  such  pressure. 

The  plaintiffs  formerly  were  builders  and  contractors,  and  are 
now  engaged  in  manufacturing  hats.  They  also  carry  on  money- 
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lending,  in  addition  to  their  other  business,  and  have  made  other 
loans  at  2 per  cent,  per  month. 

John  E.  Shaw,  one  of  the  plaintiffs,  gave  evidence.  He  seemed 
to  be  well-acquainted  with  business  matters  in  connection  with 
money-loans,  and  satisfied  himself  in  each  instance  as  to  whether 
the  securities  offered  were  satisfactory.  I was  not  entirely  satisfied 
with  this  plaintiff’s  evidence.  His  conduct  in  respect  of  the  loans 
was  oppressive.  He  refused  to  accept  payment  of  any  particular 
loan  and  deliver  up  the  securities  unless  all  the  other  loans  made 
to  the  defendants  were  paid.  There  were  other  transactions  not 
disclosed  in  this  case — loans  from  the  plaintiffs  to  the  defendant 
D.  C.  Hossack,  for  which  security  is  held  in  Saskatchewan  and 
Alberta,  at  the  same  rate  of  interest.  These  securities  were  worth 
three  or  four  times  the  amount  of  the  loans,  but  the  plaintiffs 
refused  to  accept  payment  and  deliver  up  the  securities  unless 
payment  was  made  of  all  sums  due,  they  amounting  to  about 
$9,000. 

I think  the  plaintiffs  are  money-lenders  within  the  meaning 
of  the  Ontario  Money-Lenders  Act,  R.S.O.  1914,  ch.  175,  although 
not  registered  as  such,  and  also  within  the  meaning  of  the  Dominion 
Money-Lenders  Act,  R.S.C.  1906,  ch.  122.  I find  that  the  trans- 
actions in  which  the  notes  sued  on  were  given  were  harsh  and 
unconscionable,  under  sec.  4 of  the  Ontario  Act;  and  that,  having 
regard  to  the  risk  and  to  all  the  circumstances,  the  cost  of  the 
loans  and  each  of  them  was  excessive.  Section  6 of  the  Dominion 
Act  limits  interest  on  loans  under  $500  to  12  per  cent.,  and  5 
per  cent,  after  judgment.  Section  7 gives  power  to  the  Court  to 
inquire  into  transactions  where  the  original  loan  is  under  $500, 
wherein  it  is  alleged  that  the  amount  of  interest  exceeds  the  rate 
of  12  per  cent.,  with  power  to  reopen  the  transactions  and  take 
accounts  between  the  parties,  notwithstanding  any  statement  or 
settlement,  and  relieve  the  person  under  obligation  from  payment 
of  any  sum  in  excess  of  12  per  cent.,  and  the  Court  may  order 
repayment  of  such  excess  and  set  aside  transactions  either  wholly 
or  in  part  or  revise  and  alter  any  security  given  in  respect  to  the 
same. 

In  Bellamy  v.  Porter  (1913),  28  O.L.R.  572,  13  D.L.R.  278, 
it  was  held  by  Mulock,  C.J.  Ex.,  and  Sutherland,  J.,  that  the 
stipulation  in  a promissory  note  for  payment  of  interest  after 
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maturity  at  2 pe*  cent,  per  month  until  paid  was  a violation  of 
the  prohibition  contained  in  sec.  6 of  the  Dominion  Act,  and 
an  indictable  offence,  and  that  the  stipulation,  being  illegal,  was 
void,  and  the  note,  if  not  rendered  void  by  the  alteration, 
must  be  construed  as  containing  no  contract  for  the  payment  of 
interest;  per  Clute,  J.,  that  the  note  was  void  as  having  been  made 
in  contravention  of  sec.  6 of  the  Money-Lenders  Act. 

In  Bellamy  v.  Timbers  (1914),  31  O.L.R.  613,  19  D.L.R.  488, 
it  was  held  that  the  statute  did  not  render  the  whole  transaction 
represented  by  the  note  void  (see  sec.  7),  but  merely  vitiated  it 
so  far  as  it  contravened  the  provisions  of  sec.  6 with  regard  to 
interest,  and  that  the  defendant  was  entitled  to  be  relieved  from 
the  payment  of  excessive  interest. 

Following  this  case  in  respect  to  the  two  loans  under  $500* 
the  transaction  in  each  case  from  the  beginning  should  be  opened 
up  and  the  interest  charged  limited  to  12  per  cent.,  and  the  judg- 
ment entered  in  respect  of  these  two  notes  should  be  reduced  to  a 
sum  not  exceeding  the  principal  advanced  and  12  per  cent,  interest. 

In  respect  of  the  other  loans  of  $950  and  $2,500,  I find  that 
both  these  transactions  should  be  opened  up,  and  interest  allowed 
also  at  the  rate  of  12  per  cent.,  and  all  proper  deductions  made  in 
respect  of  the  sums  above  that  amount,  the  same  to  be  deducted 
from  the  judgment  already  entered. 

In  case  the  parties  cannot  agree  upon  the  amount  of  interest 
to  be  allowed  under  the  above  direction,  the  case  is  to  be  referred 
to  the  Master  to  take  an  account,  having  regard  to  the  above 
directions. 

The  defendants  are  entitled  to  the  costs  of  their  defence  and 
counterclaim  subsequent  to  the  entry  of  judgment,  and  to  the 
costs  of  the  reference,  if  any. 

In  reaching  the  conclusion  above  indicated,  I rule  that  a con- 
temporary agreement  in  respect  of  the  note  may  be  valid  whether 
oral  or  in  writing:  see  Maclaren  on  Bills  and  Notes,  ed.  of  1909, 
pp.  46,  47,  and  48;  Young  v.  Austen  (1869),  L.R.  4 C.P.  553; 
Brown  v.  Langley  (1842),  4 M.  & G.  466;  Salmon  v.  Webb  (1852), 
3 H.L.C.  510. 
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Costs — Security  for — Public  Authorities  Protection  Act,  R.S.O.  1914,  ch.  89, 
sec.  16 — Action  against  Peace  Officers — Entry  of  Dwelling-house — Trespass 
— Search,  Arrest,  and  Imprisonment — Slander — Accusation  of  Theft — 
Absence  of  Warrant — Execution  or  Intended  Execution  of  Public  Duty — 
Good  Defence  upon  Merits — Discretion. 

The  order  of  Middleton,  J.,  ante  49,  was  reversed,  and  the  order  of  the 
Master  in  Chambers  dismissing  the  defendants’  application  for  security 
for  costs  under  sec.  16  of  the  Public  Authorities  Protection  Act,  R.S.O. 
1914,  ch.  89,  was  restored,  upon  the  grounds — Lennox,  J.,  hesitating,  and 
Rose,  J.,  dissenting — that  the  acts  of  the  defendants  (who  were  constables) 
were  not  done  in  execution  or  intended  execution  of  any  public  duty; 
that  the  defendants  had  not  shewn  a good  defence  upon  the  merits  nor 
that  the  action  was  trivial  or  vexatious;  and  that  the  order  was  a dis- 
cretionary one,  and  the  defendants’  conduct  was  not  such  that  a discretion 
should  be  exercised  in  their  favour. 

An  appeal  by  the  plaintiff  (by  leave  of  Latchford,  J.,  in 
Chambers)  from  an  order  of  Middleton,  J.,  in  Chambers,  re- 
versing an  order  of  the  Master  in  Chambers  whereby  the  de- 
fendants’ application  for  an  order  requiring  the  plaintiff  to  give 
security  for  their  costs  of  the  action,  under  the  provisions  of 
sec.  16*  of  the  Public  Authorities  Protection  Act,  R.S.O.  1914, 
ch.  89,  was  dismissed,  and  requiring  the  plaintiff  to  give  security 
accordingly.  The  reasons  for  the  order  of  Middleton  , J.,  are 
reported  ante  49. 


March  29.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Lennox,  and  Rose,  JJ. 

R.  T.  Harding,  for  the  appellant,  contended  that  the  defend- 
ants were  mere  trespassers,  as  found  by  the  learned  Master,  and 
were  not  entitled  to  security  for  costs.  The  defendants  had  no 
good  defence  upon  the  merits,  especially  on  the  slander  branch 

*16. — (1)  Where  an  action  is  brought  against  a Justice  of  the  Peace  or 
against  any  person  for  any  act  done  in  pursuance  or  execution  or  intended 
execution  of  any  statute,  or  of  any  public  duty  or  authority,  or  in  respect 
of  any  alleged  neglect  or  default  in  the  execution  of  any  such  statute,  duty 
or  authority,  the  defendant  may  at  any  time  after  the  service  of  the  writ 
apply  for  security  for  costs. 

(2)  The  application  shall  be  upon  notice  and  an  affidavit  of  the  defend- 
ant or  his  agent  shewing  the  nature  of  the  action  and  of  the  defence,  and 
shewing  to  the  satisfaction  of  the  Court  or  Judge  that  the  plaintiff  is  not 
possessed  of  property  sufficient  to  answer  the  costs  of  the  action  in  case  a 
judgment  should  be  given  in  favour  of  the  defendant,  and  that  the  defendant 
has  a good  defence  upon  the  merits,  or  that  the  grounds  of  action  are  trivial 
or  frivolous;  and  thereupon  the  Court  or  Judge  may  make  an  order  that  the 
plaintiff  shall  give  security  for  the  costs  to  be  incurred  in  such  action. 
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of  the  case.  The  provisions  of  the  Act  requiring  the  plaintiffs 
to  give  security  for  costs  must  be  followed  with  some  approach 
to  strictness:  Robinson  v.  Morris  (1908),  15  O.L.R.  649.  The 
defendants  were  not  acting  in  the  intended  execution  of  a public 
duty.  They  were  not  arresting  for  a crime,  but  searching  for 
evidence.  All  the  circumstances  of  the  case  must  be  looked  at, 
and  it  must  be  considered  how  far  these  defendants  had  exceeded 
their  rights  in  trying  to  frighten  this  plaintiff  into  a confession: 
Southwick  v.  Hare  (1893),  15  P.R.  222,  at  p.  231.  Where  circum- 
stances justify,  the  Judge’s  discretion  may  be  reversed:  Kelly  v. 
Barton  (1895),  26  O.R.  608,  22  A.R.  522. 

R.  S.  Robertson,  for  the  defendants,  respondents,  contended 
that  the  discretion  of  the  learned  Judge  below,  in  allowing  the 
security,  should  not  be  interfered  with:  Southwick  v.  Hare,  15 
P.R.  222.  The  defendants  had  been  acting  in  the  intended  execu- 
tion of  a public  duty:  Lewis  v.  Dalby  (1902),  3 O.L.R.  301;  The 
Johannesburg,  [1907]  P.  65.  The  circumstances  of  the  case  shewed 
that  they  had  a good  defence  on  the  merits:  Paladino  v.  Gustin 
(1897),  17  P.R.  553.  There  was  jurisdiction  to  enter  the  house 
and  make  the  search.  Even  on  the  slander  branch,  the  plaintiff 
should  not  be  permitted  to  proceed  without  security:  Re  Kenna 
(1913),  5 O.W.N.  40.  The  plaintiff  gave  leave  to  search  the 
premises.  The  defendants  acted  in  good  faith;  and,  if  there  was 
slander,  it  was  privileged. 

Harding,  in  reply. 


April  27.  Meredith,  C.J.C.P. : — The  single  question  involved 
in  this  appeal  is,  whether  the  defendants  can  retain  the  extra- 
ordinary advantage  over  ordinary  litigants,  which  the  order 
appealed  against  gives  them:  an  advantage  which,  it  is  said,  and 
apparently  said  with  very  good  reason,  has  the  effect  of  depriving 
the  plaintiff  of  a trial  of  her  action,  solely  because  her  poverty 
makes  it  impossible  for  her  to  give  the  security  for  costs  which 
the  order  requires  her  to  give;  the  order  also  providing  that,  if 
such  security  be  not  given  within  30  days,  the  action  shall,  with- 
out any  kind  of  trial,  be  dismissed  with  costs. 

If  the  action  be  of  a vexatious,-  or  merely  trivial,  character, 
one  can  understand  the  justice  of  that  order,  judged  either  by 
moral  or  legal  methods;  but,  if  that  be  not  so — if  the  woman  have  a 
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real  and  substantial  cause  of  action — it  can  hardly  be  that  the  law 
permits  of  it  being  snuffed  out  by  such  a peremptory  method. 
And  that  she  has  real  and  substantial  causes  of  action,  if  her 
story  be  believed,  is  manifest;  whilst,  if  the  story  of  the  defend- 
ants be  believed  entirely,  she  has  yet  been  much  aggrieved;  and 
those  who  were  the  cause  of  the  injustice  done  to  her  should  have 
seized  the  opportunity,  which  the  notice  of  action  served  upon 
them  gave  to  them,  to  make,  and  have  made,  to  her  all  the  reason- 
able “ amends”  possible,  instead  of  ignoring  that  notice  and 
putting  her  to  the  expense  and  trouble  of  a law-suit  to  put  her- 
self right  before  every  one  in  the  matter;  and,  when  that  was 
brought,  seeking  to  quash  it  through  her  poverty. 

The  action  is  really  one  for  trespass  to  the  plaintiff’s  lands, 
goods,  and  person,  and  for  defamation  of  character  in  accusing 
her,  in  her  own  house  and  before  her  infant  children,  of  theft, 
and  threatening  to  take  her  to  gaol  for  that  offence,  though  they 
had  no  intention  of  doing  so  unless  she  was  frightened  into  making 
a confession  of  guilt  of  a crime  that  had  never  been  committed, 
a “ confession”  which  was  not  impossible  if  made  in  order  to 
avoid  being  taken  from  her  house  at  9 o’clock  at  night,  leaving 
her  two  infant  children  alone  in  the  house. 

The  defence  is:  that  the  defendants  are  peace  officers,  and 
that  all  that  was  done  by  them  was  done  in  the  due  execution 
of  their  duties  as  such  officers. 

Although  not  made  part  of  their  formal  defence,  each  of  the 
defendants  has  sworn  upon  this  motion  that  nearly  all  they  did 
was  done  by  the  leave  of  the  plaintiff. 

As  the  plaintiff’s  action  is  based  entirely  upon  acts  of  trespass 
and  defamation  of  character,  which  no  duty  of  the  defendants 
as  peace  officers  could  justify,  it  is  difficult  for  me  to  perceive 
what  their  position  in  life  has  to  do  with  Success  or  failure  in  the 
case,  or  how  they  can  be  any  more  protected  because  peace  officers 
than  “private  detectives”  or  any  one  else  without  office  of  any 
kind  could  be.  In  the  first  place,  they  are  charged  with  trespass 
to  land,  breaking  into  the  woman’s  house;  and,  as  they  did  not 
go  there  to  apprehend  the  woman,  but  only  to  get  evidence  against 
her,  it  is  out  of  the  question  that  that  was  done  in  the  perform- 
ance of  any  duty.  Not  only  did  they  not  go  there  to  apprehend 
the  woman,  but  they  went  away,  according  to  the  testimony  of 
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one  of  them,  satisfied  that  she  was  not  guilty.  If  an  arrest  had 
been  made,  it  was  the  duty  of  the  constable  to  take  the  woman 
forthwith  before  a Justice  of  the  Peace,  so  that  her  case  might  be 
dealt  with  by  a judicial  officer;  nothing  of  the  sort  was  done,  or 
intended  to  be  done;  these  defendants  entered  the  woman’s  house 
for  the  one  purpose  of  obtaining  evidence  against  her  by  inquisi- 
torial method;  and,  if  that  were  done  without  her  leave,  or  with 
her  leave  extorted  by  fear,  no  law  justifies  or  gives  any  encour- 
agement to  it;  all  laws  of  fair  play,  and  indeed  of  decency,  in  one 
of  its  senses,  condemn  it.  In  the  next  place,  they  are  charged 
with  trespass  to  the  woman’s  goods  in  searching  her  house;  and, 
as  there  is  no  suggestion  that  this,  or  that  anything  else  done  by 
the  defendants,  was  done  under  a warrant  authorising  it,  how  can 
they  be  aided  by  their  official  capacity?  A jury  might  indeed 
think  it  an  aggravation  of  the  offence,  but  no  one  can  say  that  in 
the  eye  of  the  law  they  are  in  any  better  position  than  any  one 
else  would  be  who  did  the  same  wrong,  whether  for  a good  or  a 
bad  purpose.  In  the  next  place,  for  the  trespass  to  the  woman’s 
person  the  defendants  are  in  the  same  position  as  in  regard  to  the 
trespass  to  lands;  they  did  not  act,  nor  intend  to  act,  under  the 
provisions  of  sec.  30  of  the  Criminal  Code.*  They  intended  to 
arrest  the  woman  only  if  and  after  she  had  admitted,  or  shewn, 
that  she  was  guilty;  and  that  time  never  came;  on  the  contrary, 
if  one  of  them  is  to  be  credited  on  oath,  they  went  away  satisfied 
that  she  was  not  guilty.  If  these  constables  had  gone  to  appre- 
hend the  woman  at  that  time,  it  would  have  been  a stupid  and 
inexcusable  thing,  which  a Justice  of  the  Peace  would  have  at 
once  remedied  as  far  as  possible  by  directing  her  release  upon  her 
own  recognizance.  Arrests  are  not  made  for  the  purpose  of 
punishing  accused  persons;  their  imprisonment  before  conviction 
can  be  justified  only  on  the  ground  that,  if  not  detained,  they 
may  become  fugitives  from  justice.  To  have  taken  that  poor 
woman  into  custody,  even  under  a warrant,  at  that  time,  would 
have  been  a harsh  and  even  inhuman  act,  entirely  unnecessary 
in  the  interests  of  justice.  In  the  morning  she  would  have  been 


*R.S.C.  1906,  ch.  146,  sec.  30:  “Every  peace  officer  who,  on  reasonable 
and  probable  grounds,  believes  that  an  offence  for  which  the  offender  may- 
be arrested  without  warrant  has  been  committed,  whether  it  has  been  com- 
mitted or  not,  and  who,  on  reasonable  and  probable  grounds,  believes  that 
any  person  has  committed  that  offence,  is  justified  in  arresting  such  person 
without  warrant,  whether  such  person  is  guilty  or  not.” 
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there,  and  could  have  been  dealt  with  just  as  well.  And,  in  the 
next  place,  it  is  difficult  to  understand  what  justification  their 
office,  or  the  law,  could  afford,  or  protection  give,  in  respect  of  the 
charge  of  slander.  The  only  defence  there  can  be  to  the  third  and 
fourth  of  these  charges  is  “leave  and  license ;”  and  so  the  order  in 
question  was  obviously  too  wide,  even  if  the  defendants  had 
plainly  brought  themselves  within  the  provisions  of  the  Public 
Authorities  Protection  Act  in  respect  of  the  first  and  fourth  of 
these  charges,  which,  as  I have  said,  and  shall  endeavour  to  make 
more  abundantly  plain,  they  have  not. 

It  may  be  well  now  to  state  some  of  the  facts  of  this  case,  with 
a view  to  see  how  the  defendants  should  fare  upon  an  application 
of  this  character,  even  if  deemed  to  be  sued  as  peace  officers,  and 
not  mere  trespassers:  see  Parkes  v.  Baker  (1897),  17  P.R.345;  and 
in  doing  so  I shall,  unfairly  to  the  plaintiff,  state  them  only  as 
undisputed  or  as  related  by  the  defendants. 

One  evening,  in  September,  the  defendant  Lannin,  who  is  the 
Chief  Constable  of  Stratford,  was  telephoned  to  by  a reputable 
woman  of  Stratford,  and  so  told  by  her  that  she  had  had  $25  in 
her  “chatelaine”  in  the  hall  of  her  house  in  Stratford,  that  day, 
and  that  it  had  disappeared;  and  that  the  plaintiff  was  the  only 
person,  beside  herself,  who  had  been  in  the  house  that  afternoon, 
and  that  there  was  nobody  else  to  take  it. 

The  plaintiff  was  known  to  both  defendants,  and  known  to 
them  to  be  a reputable  woman,  living  with  her  two  infant 
children  only  in  her  own  home  in  Stratford. 

The  defendant  Lannin,  on  the  same  evening,  and  not  long 
after  getting  this  message,  called  in  from  his  beat  the  sergeant  of 
the  force  of  constables;  and  the  two  together  proceeded,  at  about 
half-past  8,  to  inquire  into  the  matter;  but,  instead  of  being 
led  by  common  sense  to  the  house  of  the  woman  who  made  the 
complaint,  they  went  at  once  to  the  plaintiff's  house  to  “try  and 
discover  if  Mrs.  McTavish  took  the  money,”  according  to  the  oath 
of  this  defendant.  No  explanation  is  offered  for  the  failure  to  try 
and  discover  at  the  other  woman's  house,  first,  whether  the  money 
had  ever  been  taken,  or,  if  taken,  whether  taken  by  some  one  who 
might  properly  take  it.  It  appears  from  the  depositions  that  the 
woman  has  a daughter;  and  there  might  be  a score  of  ways  in  which 
the  money,  if  it  ever  disappeared,  might  have  been  taken  quite 
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innocently.  The  chief  of  the  constables  must  have  lived  long 
enough  to  have  learned  that  things  that  disappear  so  unaccount- 
ably are  often  found  just  where  the  person  who  lost  them 
placed  them,  and  then  forgot  about  it,  often  in  his  own  pocket, 
and  not  always  in  the  pocket  of  “the  other  coat.” 

To  suggest  that  on  these  facts  a peace  officer  could  come 
within  the  provisions  of  sec.  30  of  the  Criminal  Code,  and  break 
into  the  woman’s  house  and  apprehend  her  on  a charge  of  having 
committed  a felony,  is  too  absurd  to  call  for  serious  consideration- 
No  one  in  his  senses  could  have  thought  that  there  were  reason, 
able  and  probable  grounds  for  believing  that  this  known  to  be 
honest  and  reputable  woman  had  committed  that  felony.  The 
defendants  well  knew  this;  and  so  they  went  only  to  investigate, 
taking,  as  I have  said,  the  wrong  road  at  the  outset  of  that  investi- 
gation. 

Then,  arriving  at  the  woman’s  house  under  those  circum- 
stances and  for  that  purpose,  it  should  be  manifest  that  they  had 
no  right  to  enter  without  the  woman’s  consent,  and  that  in  that 
respect  they  had  no  higher  right  than  any  other  person  coming 
to  her  door  for  the  same  purpose : to  all  she  would  have  been  well 
within  her  legal  rights  if  she  had  “slammed  the  door  in  their  faces.” 

When  in  the  house,  whether  with  her  consent  or  without,  they 
adopted  inquisitorial  methods;  and,  whether  with  or  without  her 
leave,  searched  the  house,  including  her  purse,  taking  from  it 
apparently  a receipt  for  a purchase  of  sugar  she  had  made;  and 
turned  her  infant  children  out  of  the  room  when  they  tried  to 
cling  to  her;  and  then  ordered  her  to  put  on  her  clothing  that  she 
might  be  taken  to  the  police-station,  leaving  her  two  infant 
children  alone  in  the  house,  and  threatened  to  take  her  without 
her  clothing  if  she  would  not  put  it  on;  and,  this  last  turn  of  the 
mental  thumb-screws  failing  to  extort  a confession,  but  only 
putting  the  woman  into  an  hysterical  state,  the  defendants  left 
her  house,  satisfied,  so  one  of  them  has  sworn,  that  she  was  inno- 
cent. 

Can  the  defendants  rightly  cut  off  the  woman’s  right  to  a trial 
of  her  case,  a case  such  as  this,  on  the  defendants’  own  shewing, 
by  means  of  a summary  application  at  Chambers,  under  the  Public 
Authorities  Protection  Act? 

Two  things  must  be  proved  by  them;  and,  after  proof  of  those 
things,  the  Judge  at  Chambers  must  be  satisfied  that  the  case  is  a 
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proper  one  for  security  for  costs,  before  such  an  order  as  that  now 
appealed  against  can  rightly  be  made. 

The  things  which  a defendant  must  prove  in  such  a case  as  this 
are:  (1)  that  the  things  which  the  plaintiff  complains  of  were  done 
by  the  defendant  in  pursuance  or  execution  or  intended  execution 
of  a statute  or  of  a public  duty  or  authority;  and  (2)  that  the 
defendant  has  a good  defence  to  the  action  on  the  merits  or  that 
the  grounds  of  it  are  trivial  or  frivolous. 

The  first  requisite  is  entirely  wanting:  no  statute,  public  duty, 
or  authority  required  or  justified  the  defendants’  conduct;  it  can 
be  excused  only  if  leave  and  license  be  proved.  It  is  not  what  a 
defendant  may  imagine  or  believe  some  statute,  duty,  or  authority 
justified;  the  “ intended  execution”  is  of  a real,  not  an  imaginary, 
statute,  duty,  or  authority.  If  these  defendants  had  thought  the 
law  allowed  them  to  use  physical  as  well  as  mental  thumbscrews, 
and  they  had  applied  them,  could  any  one  imagine  such  a case 
within  the  statute?  Had  there  been  a statute,  duty,  or 
authority  requiring  or  authorising  an  inquisition  of  a lone  widowed 
woman  in  her  own  home  at  night  by  a constable  of  any  degree,  and 
had  the  defendants  really  intended  to  perform  that  duty  or 
exercise  that  authority,  but  erred  in  some  of  their  methods,  the 
case  would  be  a very  different  one.  The  law  does  not  authorise 
such  inquisitions;  it  can  and  does  only  emphatically  condemn  them 
even  when  constables  are  dealing  with  men,  and  men  of  known 
criminal  instincts  or  practices.  They  are  without  any  kind  of 
excuse,  except  leave  freely  given,  in  such  a case  as  this.  Then,  as 
I have  pointed  out,  no  defence  specially  applicable  to  a peace 
officer  has  been  shewn  to  any  of  the  plaintiff’s  four  causes  of  action. 

And  that  brings  me  to  the  last  point  in  the  case,  which  is  by  no 
means  an  unimportant  one,  but  is  one  which  seems  to  be  some- 
times overlooked;  and  that  point  is:  how  the  discretion  of  the 
Court  should  be  exercised  in  such  cases  as  this. 

The  enactment  under  which  the  order  appealed  against  was 
made  was  not  passed  until  the  year  1890  (53  Viet.  ch.  23) ; and, 
until  the  revision  of  the  statutes  now  found  in  R.S.O.  1914  was 
begun,  it  contained  these  words  (sec.  2) : “and  thereupon  the  Court 
or  a Judge,  in  its  or  his  discretion  in  view  of  all  the  circumstances, 
may  make  an  order  that  the  plaintiff  shall  give  security  for  the 
costs  to  be  incurred  in  such  action:”  see  R.S.O.  1897,  ch.  89,  sec. 
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2.  In  the  great  cutting  down  of  words  by  the  Commission 
which  revised  the  statutes,  the  words  “in  its  or  his  discretion  in 
view  of  all  the  circumstances”  were  struck  out;  and  the  work  of 
the  Commission  first  appeared  in  the  statutes  of  1911,  1 Geo.  V. 
ch.  22,  sec.  16.  But  the  law  was  not  altered — the  enactment  has 
always  been  permissive,  and  has  always  meant  that  the  Court 
should  in  a proper  case  make  the  order;  and  so  the  real  question  is, 
what  is  a proper  case? 

In  answering  that  question,  regard  must  be  had  to  general 
principles,  in  the  first  place,  such  as  that  the  doors  of  the  Courts 
of  this  Province  are  wide  open  to  all  persons  alike,  who  are  amen- 
able to  its  process,  whether  rich  or  poor,  of  high  or  of  low  degree; 
and  that  that  general  principle  must  always  be  upheld — that 
exceptions  to  it  must  be  based  on  clear  and  unmistakable  grounds. 
And  the  main  purpose  of  this  enactment  is  not  to  make  the  poor 
give  security  for  costs;  poverty  is  only  an  added  ingredient.  The 
main  purpose  is  to  save  public  officers,  honestly  performing,  or 
endeavouring  to  perform,  their  duties,  from  vexatious  litigation 
by  persons  from  whom  costs  cannot  be  recovered  because  of 
their  being  possessed  of  no  means  out  of  which  costs  can  be 
levied,  that  is,  to  save  them  from  such  litigation  unless  security 
for  costs  be  given.  And  this  purpose  must  be  the  more  borne  in 
mind  now  that  the  Rules  of  Court  provide  for  a dismissal  of  the 
action — Rule  374 — not  merely  for  a stay  of  proceedings,  as  the 
statutes  formerly  provided. 

It  hardly  needs  a reference  to  the  title  of  the  Act  to  indicate  its 
purpose,  even  to  those  not  familiar  with  the  law:  and,  because  of 
these  things,  it  seems  to  me,  if  neither  of  the  two  requisites  were 
wanting,  security  for  costs  should  not  have  been  ordered  in  this 
case.  No  one  can  reasonably  say — after  ignoring  the  notice  of 
action,  and  making  no  attempt  to  make  amends  to  the  plaintiff, 
though  it  is  now  admitted  that  the  money  was  never  lost,  indeed 
that  the  woman  who  made  the  complaint  never  had  the  money 
which  she  impliedly  accused  the  plaintiff,  an  honest  woman  and  a 
faithful  servant  to  her,  of  having  stolen — can  reasonably  say  that 
this  action  is  a vexatious  or  trivial  or  frivolus  one.  Common  dec- 
ency, one  would  have  thought,  should  have  compelled  this  woman 
and  the  constables,  who  took  the  wrong  road  at  the  outset,  and 
seem  to  have  kept  in  it  to  the  present  time,  to  have  volunteered  as 
ample  and  public  an  apology  as  might  be  needed  to  relieve,  as  far 
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as  the  defendants  could,  the  plaintiff  from  the  indignities  she  was 
put  to. 

It  will  not  do  for  the  defendants  to  protest  against  dealing  with 
the  merits  of  this  case  at  this  stage  of  it:  (1)  because  they  have 
succeeded  in  shutting  the  plaintiff  out  from  ever  being  able  to  have 
them  dealt  with  at  a trial  of  her  action;  and  (2)  because  it  is  they 
who  raise  the  question  of  merits  here,  and  undertake  to  shew  that 
they  have  a good  defence  on  the  merits.  If  on  the  merits  it 
appeared  that  the  plaintiff’s  action  was  vexatious  or  trivial  or 
frivolous,  as,  for  instance,  if  the  defendants  had  been  guilty  of  a 
technical  wrong  which  might  entitle  the  plaintiff  to  nominal  or 
small  damages  only,  or  if  it  was  altogether  unlikely  that  she  could 
succeed  at  all,  the  order  might  be  made.  But,  however  it  is  put, 
the  Court  is  bound  to  look  into  and  deal  with  the  merits,  as  far  as  it 
may  be  necessary,  not  only  on  the  question  whether  there  is  a 
defence  upon  the  merits,  but  also  on  the  question  whether  the 
case  is  one  in  which  the  order  ought  to  be  made. 

I can  find  no  warrant  for  the  order  in  question  in  any  respect 
or  to  any  extent;  and  so  would  allow  the  appeal.  The  defendants 
should  pay  forthwith  the  costs  of  the  motion  and  of  this  appeal. 

Riddell,  J. : — The  plaintiff,  who  resides  in  Stratford,  sues  the 
two  defendants  for  “ damages  for  search,  assault,  and  imprison- 
ment,” and  for  “damages  for  slander.”  She  charges  that  they 
“unlawfully  entered”  her  “dwelling  and  trespassed  thereon  and 
made  a search  of  the  said  dwelling,  all  without  warrant  or  author- 
ity for  so  doing” — this  seems  to  be  part  of  the  “search”  for  which 
she  claims  damages.  She  also  charges  that  they  laid  hands  on  her 
and  assaulted  her  and  “did  search  the  plaintiff’s  purse  and  other 
personal  belongings  and  places  in  which  money  might  usually 
be  put” — this  seems  to  be  the  remainder  of  the  “search,”  and 
also  the  “assault.”  Then  she  charges  that  they  did  arrest  and 
imprison  her  in  her  house  and  “did  detain  . . . and  deprive  her  of 
liberty  ” — this  is  the  “imprisonment  ” sued  for.  A separate  charge 
is  made  of  slander. 

It  will  be  seen  that  the  action  consists  of  four  separate  claims 
for  damages:  (1)  trespass  to  realty;  (2)  trespass  to  the  person  in 
the  form  of  an  assault;  (3)  imprisonment;  (4)  slander. 

The  defendants  set  up  that  they  are  constables;  that  they 
received  a complaint  from  a credible  person  of  the  theft  of  money 
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at  her  residence,  and  that  the  plaintiff  was  the  only  person  who 
had  been  about  the  premises,  “which  imposed  the  duty  upon  the 
defendants  as  police  officers  to  go  to  the  plaintiff's  premises  and 
make  proper  investigation  of  the  complaint  . . that  they 

acted  without  malice  and  in  due  performance  of  their  duty;  they 
deny  trespass,  assault,  and  imprisonment;  and  plead  privilege  to 
the  slander  alleged,  even  if  proved. 

An  application  was  made  to  the  Master  in  Chambers  for  an 
order  for  security  for  costs  under  sec.  16  of  the  Public  Authorities 
Protection  Act,  R.S.O.  1914,  ch.  89;  the  application  was  refused; 
on  an  appeal  to  Mr.  Justice  Middleton,  that  learned  Judge  allowed 
the  appeal;  leave  to  appeal  from  this  decision  was  given  by  Mr. 
Justice  Latchford;  and  the  plaintiff  now  brings  on  this  appeal. 

An  order  for  security  for  costs,  it  is  pointed  out  by  the  King’s 
Bench  Divisional  Court  in  Robinson  v.  Morris  (1908),  15  O.L.R. 
649,  at  p.  651,  is  a “variation  from  the  usual  course  of  litigation,” 
and  “the  provisions  of  the  statute  must  ...  be  followed 
with  some  approach  to  strictness.” 

Assuming  that  defendants  who  are  in  fact  police  constables, 
but  are  not  sued  in  that  capacity,  are  entitled  to  apply  for  security 
for  costs  under  sec.  16,  when  they  are  sued  for  an  act  done  by  them 
bond  fide  and  with  an  honest  opinion  that  they  are  discharging 
their  duty — Lewis  v.  Dalby,  3 O.L.R.  301;  Parton  v.  Williams 
(1820),  3 B.  & Aid.  330,  at  p.  335,  per  Bayley,  J.  — they 
must,  to  succeed,  shew  “to  the  satisfaction  of  the  Court  or  Judge 
. . . that”  they  have  “a  good  defence  upon  the  merits,  or 

that  the  grounds  of  action  are  trivial  or  frivolous.”  It  cannot  be 
said  that  the  grounds  of  action  here  are  trivial  or  frivolous,  the 
defendants,  then,  must  satisfy  us  that  they  have  a good  defence  on 
the  merits. 

There  cannot,  I think,  be  any  doubt  that,  upon  the  facts  here, 
it  is  not  shewn  to  our  satisfaction  that  the  defendants  have  a good 
defence  on  the  merits. 

The  story  of  Lannin  is,  that,  being  Chief  of  Police  in  Stratford, 
and  receiving  information  which  indicated  that  the  plaintiff 
(against  whose  character  he  knew  nothing)  was  the  only  person 
in  a certain  house  one  afternoon  when  some  $25  were  stolen,  he, 
without  further  investigation,  made  up  his  mind  to  go  and  see  the 
plaintiff  at  her  house.  He  took  his  co-defendant,  Aitchison,  over 
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to  the  plaintiff’s  house  “to  try  and  discover  if  Mrs.  McTavish  took 
the  money  ...  by  inquiry  from  Mrs.  McTavish,”  and  by 
no  other  means.  He  took  no  search-warrant  and  no  warrant  of 
arrest;  he  did  not  intend  to  arrest  the  plaintiff  at  all.  So  far  I can 
see  nothing  wrong  in  the  conduct  of  the  defendants.  Constables 
have,  as  I conceive,  not  only  the  right  but  the  duty  to  discover 
the  whereabouts  of  stolen  money  or  goods,  and  are  justified  in 
making  all  due  inquiry  to  discover  them,  even  of  those  who  may 
be  suspected.  This  does  not  imply  that  they  may  use  what  are 
called  “third  degree”  methods;  but  only  that  they  may  make 
inquiry,  diligent  inquiry,  in  all  quarters.  I do  not  think  that  going 
to,  and  even  into,  the  plaintiff’s  house  to  make  courteous  inquiry, 
can  be  called  a trespass  unless  the  plaintiff  objected — and  it  does 
not  seem  that  she  did.  But  the  defendants  at  once  proceeded  to 
improper  acts.  When  she  denied  that  she  had  taken  the  money, 
Lannin  said,  “You  expect  us  to  believe  that  you  haven’t  it!” 
And  when  she  in  desperation  said,  “You  can  search  the  house,” 
they  proceeded  to  search  the  house,  not  expecting  to  find  anything, 
for,  as  he  says,  “In  my  estimation,  I didn’t  think  we  could  discover 
the  money,”  but  apparently  simply  to  frighten  her.  Then  he 
ordered  her  to  get  on  her  clothes  and  go  to  the  police-station, 
threatening  to  take  her  as  she  was  if  she  did  not  clothe  herself — 
not  in  the  least  intending  to  arrest  her,  but  “to  attempt  to  discover 
if  she  had  the  money” — in  other  words,  to  force  a confession  by 
mental  torture. 

It  is  charged  by  the  plaintiff  that  the  defendants  said  that  she 
stole  the  $25;  Lannin  denies  this;  and  I pass  it  over,  simply  saying 
that  it  could  not  be  asserted  that  such  a slander  could  possibly  be 
made  in  intended  execution  of  a duty — and  therefore  no  security 
for  costs  could  be  granted  against  that  cause  of  action. 

But  the  undisputed  facts  shew  that  the  defendants  intended 
to  do  an  improper  and  wrongful  act — to  apply  torture  and  pressure 
to  compel  the  plaintiff  to  confess.  They  did  not  enter  the  plaintiff’s 
house  to  make  civil  inquiry,  but  obtained  entrance  through  either 
her  fears  or  their  implied  representation  that  they  were  entering 
with  an  intention  of  acting  properly.  I can  find  no  excuse  in  law 
or  in  morals  for  this  conduct;  and  I do  not  think  a good  defence  is 
made  out.  Even  if  I could  so  find,  I should  not  be  inclined  to 
make  the  order  (it  is  discretionary  and  not  ex  debito  justitice)  in  the 
circumstances  of  this  case.  It  is  to  be  hoped  that  such  conduct 
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on  the  part  of  policemen  and  constables  is  not  frequent  in  Ontario. 

I would  allow  the  appeal  with  costs  throughout,  payable 
forthwith. 

Lennox,  J. I am  very  far  from  feeling  confident  that  the 
judgment  in  appeal  is  wrong.  If  the  power  to  grant  or  refuse  an 
order  for  security  for  costs  is  still  discretionary,  notwithstanding 
the  change  in  the  wording  of  the  statute,  the  discretion  exercised 
by  the  Judge  of  first  instance  ought  not  generally  to  be  lightly 
interfered  with.  After  reading  the  very  full  and  careful  judg- 
ments of  the  Chief  Justice  and  my  brother  Riddell,  and  having 
regard  to  the  flagrant  misconduct  alleged,  I think  the  plaintiff 
perhaps  should,  in  the  circumstances  of  this  case,  be  allowed  to 
bring  her  action  into  Court  without  giving  security  to  an  officer 
who,  after  all,  can  hardly  be  said  to  have  been  acting  in  the  bond 
fide  exercise  of  any  statutory  or  public  duty  imposed  upon  him, 
or  to  have  satisfactorily  established  that  he  has  a good  defence 
upon  the  merits.  It  cannot  be  fairly  argued  from  anything  that 
appears  at  present  that  the  action  is  vexatious. 

I agree,  though  not  entirely  without  hesitation,  that  the 
appeal  should  be  allowed. 


Rose,  J.  (dissenting): — If  this  action  is  “brought  ...  for 
any  act  done  in  pursuance  or  execution  or  intended  execution  of 
any  statute,  or  of  any  public  duty  or  authority,”  and  if  the  affida- 
vits filed  in  support  of  the  motion,  read  with  the  examination  of 
the  defendant  Lannin,  shewed  “to  the  satisfaction  of  the  Judge 
that  the  plaintiff  is  not  possessed  of  property  sufficient  to  answer 
the  costs  of  the  action  in  case  a judgment  should  be  given  in  favour 
of  the”  defendants,  “and  that  the”  defendants  have  “a  good 
defence  upon  the  merits  . . .,”  Mr.  Justice  Middleton  had 

jurisdiction  to  make  an  order  requiring  the  plaintiff  to  give  security 
for  the  costs  to  be  incurred:  R.S.O.  1914,  ch.  89,  sec.  16.  If  he 
had  such  jurisdiction,  and  if,  notwithstanding  the  fact  that  the 
words  “in  its  or  his  discretion  in  view  of  all  the  circumstances” 
(R.S.O.  1897,  ch.  89,  sec.  2)  were  dropped  from  the  statute  in 
1911  (1  Geo.  V.  ch.  22,  sec.  16),  the  exercise  of  the  power  is  still 
discretionary,  it  seems  to  me  that  his  order,  made  in  the  exercise 
of  his  discretion,  ought  not  to  be  interfered  with  unless  a very 
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strong  case  is  made  for  interference:  see  Southwick  v.  Hare , 15  P.R. 
222,  223. 

Then  was  there  jurisdiction?  The  defendant  Lannin  is  Chief 
of  Police  at  Stratford.  The  defendant  Aitchison  is  a sergeant  on 
the  police  force.  A complaint  having  been  made  that  money  had 
been  stolen  and  that  the  circumstances  were  such  as  to  indicate 
that  the  plaintiff  was  the  thief,  Lannin,  taking  Aitchison  with  him, 
went  to  the  plaintiff’s  house  to  make  inquiries.  In  this,  as  it 
seems  to  me,  he  was  fulfilling  a public  duty.  Whether  what  he 
and  Aitchison  did  and  said  at  the  house  may  properly  be  said 
to  be  in  execution  of  a public  duty,  is  another  question:  but 
Lannin  swears  that  all  that  was  done  was  in  intended  execution  of 
the  public  duty  of  the  defendants,  and  there  is  nothing  that  I can 
see  in  the  evidence  that  tells  against  the  conclusion  of  Mr.  Justice 
Middleton  that  “what  was  done  by  these  constables  was  done  in 
execution  or  intended  execution  of  their  duty.  They  believed  the 
statements  of  Mrs.  Plummer”  (the  complainant),  “and  acted  in 
good  faith  throughout”  (ante,  p.  51.) 

It  was  argued  that,  even  if  the  entry  into  the  house,  the  search 
and  the  threat  to  take  the  plaintiff  into  custody,  were  in  intended 
execution  of  the  defendants’  public  duty,  the  alleged  slander — the 
statement  or  suggestion  that  the  plaintiff  had  stolen  the  money — 
could  not  have  been  uttered  in  intended  execution  of  such  duty; 
and  it  was  said  that,  even  if  the  order  was  to  stand  as  regards  the 
alleged  trespass,  it  ought  to  be  limited  to  that,  and  the  plaintiff 
ought  to  be  at  liberty  to  proceed  as  to  the  slander. 

I do  not  appreciate  this  distinction.  Upon  the  defendants’ 
evidence,  all  that  they  did  was  with  the  intention  and  object  of 
discovering  whether  there  was  or  was  not  reason  for  arresting  the 
plaintiff;  and,  although  the  defence  upon  the  merits  to  the  claim 
for  damages  for  slander  may  be  different  from  the  defence  to  the 
claim,  in  respect  of  the  other  causes  of  action — as  I shall  mention 
in  discussing  the  question  whether  such  a defence  is  disclosed 
by  the  affidavits  and  examination — it  seems  to  me  that,  in  so  far 
as  concerns  the  question  whether  the  action  is  brought  “for  any 
act  done  in  intended  execution  of  any  public  duty,”  the  claim  in 
respect  of  the  slander  stands  in  exactly  the  same  position  as  the 
other  claims — all  of  which  are,  in  my  opinion,  claims  to  which  the 
statute  applies. 
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The  requirement  as  to  evidence  that  the  plaintiff  is  not  possess- 
ed of  property  sufficient  to  answer  the  costs  has  been  met;  and, 
upon  the  question  as  to  jurisdiction,  there  remains  to  be  considered 
only  the  question  whether  the  defendants  have  shewn  that  they 
have  “a  good  defence  upon  the  merits.,, 

I cannot  find  in  the  statute  or  in  any  of  the  cases  anything  to 
indicate  that  the  good  defence  must  be  a defence  arising  out  of 
the  fact  that  the  defendants  were  public  authorities  or  were 
executing  a public  duty.  It  seems  to  me  to  suffice  to  shew  that 
the  defendants  were  acting  in  intended  execution  of  a public  duty 
and  have  some  bond  fide  defence  which  they  are  entitled  to  have 
passed  upon  by  the  jury,  or,  as  put  by  Boyd,  C.,  in  Swain  v.  Mail 
Printing  Co.  (1894),  16  P.R.  132,  that  the  materials  under  oath 
used  by  the  applicants  disclose  a defence  which  ought  to  succeed 
if  it  is  not  answered  or  explained  away  at  the  trial.  I do  not  think 
that  Paladino  v.  Gustin,  17  P.R.  553,  decides  that  the  defendant 
must  go  beyond  this  in  shewing  the  nature  of  the  defence  and  that 
it  is  a good  defence  upon  the  merits,  for  that  case  turned  upon  the 
holding  of  the  majority  of  the  Court  that  the  defendant,  who  swore 
that  he  did  not  use  the  words  in  question  with  the  meaning  alleged, 
had  not  given  evidence  as  to  what  the  bystanders  understood  him 
to  mean,  which  was  the  point  upon  which  the  jury  were  to  pass. 

To  the  plaintiff’s  claim  in  respect  of  the  wrongful  entry,  search, 
etc.,  the  defendants  set  up  and  swear  to  a defence  of  leave  and 
license.  They  say  that  the  entry  into  the  house  was  with  her 
consent,  and  the  search,  such  as  it  was,  was  at  her  suggestion. 
The  slander  they  deny,  except  that  Lannin  admits  saying,  “You 
expect  us  to  believe  that  you  haven’t  it!”  I do  not  mean  that 
there  are  no  other  defences  asserted  to  be  open,  but  these  are 
the  defences  most  discussed.  Now  each  of  them  is,  if  established, 
a perfectly  good  defence  to  the  cause  of  action  against  which 
it  is  set  up;  and,  as  neither  is  displaced  by  the  examination  of 
the  defendant  Lannin,  I think  the  defendants  have  brought  them- 
selves within  the  statute,  except  possibly,  in  Lannin’s  case,  as 
regards  the  claim  for  damages  for  slander  in  respect  of  the  words 
above  quoted. 

Then,  there  having  been  jurisdiction  to  make  the  order  appeal- 
ed from,  is  there  any  reason  for  interfering  with  the  discretion 
exercised  by  Middleton,  J.?  The  reason  suggested,  as  I under- 
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stood  it,  was  that  the  defendants,  even  on  their  own  shewing,  had 
acted  in  a most  overbearing  and  inhumane  way  towards  the 
plaintiff,  endeavouring  to  frighten  her  so  that,  if  guilty,  she  would 
confess  the  theft. 

I do  not  desire,  at  this  stage  of  the  litigation,  to  discuss  at 
length  or  to  express  an  opinion  upon  the  course  pursued  by  the 
defendants.  It  suffices  to  say  that  the  reason  suggested  does  not 
seem  to  me  to  be  sufficient  to  justify  a reversal  of  the  order. 
Against  it  is  the  fact  (of  course  I speak  from  the  defendants’ 
evidence  alone — the  plaintiff’s  story,  except  as  set  forth  in  the 
pleadings,  is  not,  and  could  not  be,  before  us)  that,  upon  the 
complaint  being  made,  Lannin  did  not  suggest  the  laying  of  an 
information  or  the  issuing  of  a summons  or  warrant,  but  took  the 
trouble  to  investigate,  and  entered  upon  and  pursued  the  investi- 
gation with  the  sole  desire  of  discovering  the  truth,  and  ended  by 
satisfying  himself  that  the  plaintiff  was  not  guilty.  I think  that, 
bearing  that  fact  in  mind — and  giving  due  weight  to  the  holding 
of  Middleton,  J.,  that  the  defendants  acted  in  good  faith  through- 
out— we  ought  not  to  say  that  the  conduct  of  the  defendants  is  so 
reprehensible  that  we  should  deprive  the  defendants  of  the  security 
to  which  I think  a defendant  is  primd  facie  entitled  when  he  shews 
that  he  was  acting  in  intended  execution  of  a public  duty  and  that 
he  has  a good  defence  upon  the  merits. 

I would  dismiss  the  appeal,  except  that,  if  the  plaintiff  desires  it, 
I would  except  from  the  order  the  claim  against  Lannin  for  slander 
in  the  use  of  the  words  that  he  admits  he  used.  See  the  judgment 
of  Street,  J.,  in  Lancaster  v.  Ryckman  (1893),  15  P.R.  199. 

Appeal  allowed ; Rose,  J.,  dissenting. 
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[APPELLATE  DIVISION.] 
McConnell  y.  McGee. 


Division  Courts — Jurisdiction — Division  Courts  Act,  R.S.O.  1914,  ch.  63,  sec. 
62  ( 1 ) (a) — uPersonal  Action”— Trepass  to  Land — Title  to  Land  not  in 
Question — Costs. 

An  action  for  trespass  to  land,  in  which  no  question  of  title  is  involved,  is  a 
“personal  action,”  within  the  meaning  of  sec.  62  (1)  (a)  of  the  Division 
Courts  Act,  R.S.O.  1914,  ch.  63. 

Dictum  of  Anglin,  J.,  in  Neely  v.  Parry  Sound  River  Improvement  Co.  (1904), 
8 O.L.R.  128,  disapproved. 

Re  Harmston  v.  Woods  (1917),  39  O.L.R.  105,  overruled. 

History  of  the  legislation  and  review  of  the  authorities. 

A motion  for  leave  to  appeal  from  the  judgment  of  a County  Court  confining 
the  plaintiff,  who  had  recovered  $60  damages  in  an  action  for  injury  to  his 
garden  by  the  defendant’s  cattle — no  question  of  title  to  land  being  in- 
volved— to  Division  Court  Costs,  was  treated  as  an  appeal  from  the  judg- 
ment, and  was  refused  with  costs. 


Motion  by  the  plaintiff  to  extend  the  time  for  appealing  from 
a judgment  of  the  County  Court  of  the  County  of  Huron  in 
favour  of  the  plaintiff  for  the  recovery  of  $60  damages  in  an  action 
for  trespass  to  land,  but  allowing  the  plaintiff  Division  Court 
costs  only.  The  plaintiff  desired  to  appeal  as  to  costs,  in  order 
to  raise  the  point  that  the  Division  Courts  have  no  jurisdiction 
in  actions  for  trespass  to  land,  even  where  the  title  to  the  land 
does  not  come  in  question. 


April  11.  The  motion  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Lennox,  and  Rose,  JJ. 

L.  E.  Dancey,  for  the  plaintiff,  argued  that  an  extension  of 
the  time  for  appealing  should  be  granted,  as  the  case  was  a meritor- 
ious one;  and  that  the  action  was  not  one  within  the  jurisdiction 
of  a Division  Court,  and  so  the  costs  should  not  be  taxed  on  the 
Division  Court  scale.  He  referred  to  Rule  649;  the  County  Courts 
Act,  R.S.O.  1914,  ch.  59,  sec.  40  (1)  (d),  and  the  Division  Courts 
Act,  R.S.O.  1914,  ch.  63,  sec.  62  (1)  (a)*.  The  action  was  not  a 


*Rule  649:  “Where  an  action  of  the  proper  competence  ...  of  a 
Division  Court  is  brought  in  ...  a County  Court,  and  the  Judge  makes 
no  order  to  the  contrary,  the  plaintiff  shall  recover  only  . . . Division 
Court  costs  . . . and  the  defendant  shall  be  entitled  to  tax  his  costs  of  suit 
as  between  solicitor  and  client;  and  so  much  thereof  as  exceeds  the  taxable 
costs  of  defence  which  would  have  been  incurred  in  the  . . . Division 
Court,  shall  . . . be  set  off  . . .” 

R.S.O.  1914,  ch.  59,  sec.  40  (1)  ( d ):  “An  appeal  shall  . . . lie  to  a 
Divisional  Court  . . . from  ...(d)  any  decision  or  order  of  a 
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“ personal  action,”  and  so  did  not  come  within  the  provisions  of 
’that  clause.  On  the  decision  of  this,  the  appeal  must  stand  or 
fall.  He  relied  upon  Neely  v.  Parry  Sound  River  Improvement  Co. 
(1904),  8 O.L.R.  128,  and  Re  Harmston  v.  Woods  (1917),  12  O.W.N. 
23.  He  also  referred  on  the  same  subject  to  Modern  Bedstead  Co. 
v.  Tobin  (1908),  12  O.W.R.  22. 

W.  Proudfoot,  K.C.,  for  the  defendant,  contended  that  neither 
the  extension  of  time  for  the  appeal,  nor  the  appeal  itself,  should 
be  allowed.  On  the  merits,  he  submitted  that  an  action  for 
trespass  to  land  was  a “ personal  action,”  if  the  title  to  the  land 
did  not  come  in  question — which  was  the  case  here.  In  Re  Harm- 
ston v.  Woods,  the  title  to  the  land  did  come  in  question.  He  re- 
ferred in  support  of  his  contention  to  Richardson  v.  Jenkin  (1884), 
10  P.R.  292;  Re  Moberly  v.  Town  of  Collingwood  (1894),  25  O.R. 
625;  Talbot  v.  Poole  (1892),  15  P.R.  99;  In  re  English  v.  Mulholland 
(1882),  9 P.R.  145;  and  Kennedy  v.  MacDonell  (1901),  1 O.L.R. 
250. 

Dancey,  in  reply. 

April  27.  Meredith,  C.J.C.P. : — The  plaintiff,  in  this  County 
Court  action,  applies,  to  this  Court,  for  an  extension  of  the  time 
for  appealing  against  the  ruling  of  the  Judge  of  that  Court,  that 
the  plaintiff’s  cause  of  action  was  one  within  the  jurisdiction  of  a 
Division  Court,  and  his  order,  made  upon  that  ruling,  that  the 
costs  of  the  action  should  be  taxed  accordingly:  see  Rule  649 
and  the  County  Courts  Act,  R.S.O.  1914,  ch.  59,  sec.  40  (1)  (d). 

Various  excuses  are  offered  for  letting  the  prescribed  time  for 
appealing  pass;  but  the  true  reason  seems  to  me  to  be  this:  there 
was  no  thought  of  appealing  until  a recent  decision,  that  Division 
Courts  have  not  jurisdiction  in  any  case  of  trespass  to  lands,  was 
reported:  encouraged  by  that  case,  the  plaintiff  now  desires  to 
appeal,  but  has  let  his  right  to  appeal,  without  leave,  slip. 

The  report  of  the  case  I have  indicated — yet  in  abbreviated 

Judge,  whether  pronounced  or  made  at  the  trial,  or  on  appeal  from  taxation 
or  otherwise,  which  has  the  effect  of  depriving  the  plaintiff  of  County  Court 
costs  on  the  ground  that  his  action  is  of  the  proper  competence  of  the  Division 
Court  . . .” 

R.S.O.  1914,  ch.  63,  sec.  62  (1)  (a):  “Save  as  otherwise  provided  by  this 
Act,  the  Court,”  i.e.,  a Division  Court,  “shall  have  jurisdiction  in:  (a)  a per- 
sonal action  where  the  amount  claimed  does  not  exceed  $60.” 
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form  in  the  Ontario  Weekly  Notes  only* — does  not  disclose  the 
character  of  the  trespass  there  in  question — whether  it  was  tres- 
pass quare  clausum  fregit,  or  trespass  on  the  case  for  injury  to 
lands;  though,  if  there  be  not  jurisdiction  in  the  one  case,  it  is 
difficult  to  understand  why  there  should  be  in  the  other,  why  the 
rule  should  not  be  that  there  is  no  jurisdiction  in  Division  Courts 
in  any  case  in  which  damages  for  injuries  to  land  are  sought:  it 
is  equally  difficult  for  me  to  understand  why,  in  any  such  case, 
there  should  not  be  jurisdiction  in  such  Courts,  in  cases  in  which 
the  damages  claimed  do  not  exceed  the  amount  in  which  such 
Courts  have  jurisdiction  generally  in  actions  ex  delicto;  and  in  a 
memory  extending  over  more  than  half  a century,  and  covering 
scores  of  cases  of  actions  for  trespass,  of  all  kinds,  to  lands  of  all 
kinds,  brought  in  Division  Courts,  there  are  but  two  in  which 
the  jurisdiction  of  such  Courts  was  questioned  upon  any  such 
ground  as  that  now  sought  to  be  raised  here;  those  cases  being 
the  recent  one  to  which  I have  referred  and  the  case  upon  which 
it  was  based. f 

No  one  has  yet  suggested  any  good,  or  indeed  any  plausible, 
reason  why  Division  Courts  should  not  have  jurisdiction  in  such 
cases,  provided  of  course  that  no  question  of  title  to  land  should 
be  involved  in  the  trial  of  them.  One  may  very  well  ask,  indeed 
one  cannot  help  asking,  why,  in  a case  of  trespass  to  lands,  in 
which  the  damages  sought  are  small — and  no  question  as  to  title 
to  the  land  is  involved — such  as,  for  instance,  for  breaking  win- 
dows intentionally,  or  unintentionally  but  negligently,  the  dam- 
ages being  but  a few  dollars — the  parties  should  be  driven  to  a 
County  Court  with  its  formalities,  delays,  and  cost  running  up 
possibly  to  hundreds  of  dollars? 

There  being  no  reason  why  jurisdiction  should  be  excluded  in 
such  cases,  and  that  jurisdiction  having  been  commonly  exercised 
for  a great  many  years,  some  very  substantial  reason,  such  as 
that  legislation  plainly  enough  excludes  it,  should  be  made  appar- 
ent before  this  Court  can  properly  interfere  and  put  the  Legisla- 
ture to  the  trouble  of  more  plainly  conferring  it. 

If  such  cases  as  I have  mentioned  are  “ personal  actions,” 
then  Division  Courts  have  jurisdiction  expressly  conferred  upon 


*See  Re  Harmston  v.  Woods  (1917),  12  O.W.N.  23,  since  reported  ante  105. 
t Neely  v.  Parry  Sound  River  Improvement  Co.,  8 O.L.R.  128. 
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them  in  these  words — personal  actions — “where  the  amount 
claimed  does  not  exceed  $60.”  And  why  are  they  not  “personal 
actions,”  damages  only  being  sought  and  no  question  of  title  to 
land  being  involved?  Why  not  quite  as  much  so  as  if  the  action 
were  for  trespass  to  goods  or  any  other  action  in  which  damages 
only  are  sought?  If  the  position  of  the  parties  were  reversed, 
and  the  defendant  were  suing  the  plaintiff  for  trespass  to  his 
cattle,  which  the  defendant  had  impounded  damage  feasant,  could 
it  be  said  that  a Division  Court  had  no  juridsiction,  though  the 
damages  claimed  did  not  exceed  $60?  What  peculiarity  has 
damage  to  land  that  it  cannot  be  dealt  with  in  a Division  Court, 
yet  may  be  dealt  with  by  the  same  Judge  in  a County  Court? 

With  very  few,  if  any,  exceptions,  the  books  make  no  such 
distinction,  nor  does  any  decided  case,  except  those  I have  men- 
tioned, one  a dictum  and  the  other  a ruling  at  Chambers  only. 

The  general,  indeed  the  invariable,  rule  is:  that  a personal 
action  is  one  brought  for  the  specific  recovery  of  goods  and  chat- 
tels, or  for  damages  or  other  redress  for  breach  of  contract,  or 
other  injuries,  of  whatever  description,  the  specific  recovery  of 
lands,  tenements,  and  hereditaments  only  excepted;  that  a real 
action  is  one  brought  for  the  specific  recovery  of  lands,  tenements, 
and  hereditaments;  and  that  a mixed  action  is  one  partaking  of 
the  nature  of  real  and  personal  actions,  that  is,  one  in  which  some 
real  property  is  demanded,  as  well  as  personal  damages  for  a 
wrong  sustained:  see  Wharton’s  Law  Lexicon,  titles  “Personal 
Action,”  “Real  Action,”  and  “Mixed  Action;”  Blackstone’s 
Commentaries,  vol.  3,  pp.  117,  118;  Chitty  on  Pleading,  7th  ed., 
vol.  1,  p.  109;  Chitty’s  General  Practice,  2nd  ed.,  p.  760;  Tidd’s 
Practice,  p.  1;  1 Corpus  Juris,  pp.  932, 933;  American  and  English 
Encyclopaedia  of  Law,  2nd  ed.,  vol.  22,  pp.  744  and  745;  ib., 
vol.  23,  p.  892;  ib.,  vol.  20,  p.  834;  O’Brien’s  Division  Courts  Act, 
2nd  ed.,  p.  44;  Harrison’s  Common  Law  Procedure  Act,  2nd  ed., 

p.  2. 

Against  this  whole  current  of  definition,  all  in  full  accord 
throughout  the  books,  it  is  said  that  one  of  the  more  ancient 
books  of  legal  phrases — “Termes  de  la  Ley” — gives  a narrower 
definition  of  the  phrase  “personal  actions.”  That  book  is  not  at 
hand  at  the  moment,  and  so  I am  unable  to  see  whether  the 
narrower  definition  attributed  to  it  is  all  that  is  said  on  the  subject, 
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is  not  merely  one,  or  a part  of  one,  definition,  the  rest  of  which, 
or  another,  to  be  found  in  it,  would  bring  that  book  in  accord  with 
all  the  others;  and  it  is  hardly  worth  while  taking  time  to  look 
into  it,  for,  however  the  question  may  be  dealt  with  there,  it  can- 
not affect  the  meaning  now  commonly  attributed  to  the  words, 
and  indeed  the  true  and  obvious  meaning  of  them.  We  have  to 
deal  with  the  meaning  of  the  words  written  in  quite  modern 
legislation. 

I say  the  true  and  obvious  meaning,  for  what  else  can  a 
right  to  such  damages  be  but  a personal  one,  personal  property 
quite  as  much  as  a man’s  money  in  his  pocket  or  his  horse  upon 
which  he  rides?  The  right  of  action  does  not  “run  with  the  land,” 
it  is  nothing  but  a personal  right  of  action : and  not  only  a personal 
one  in  the  full  meaning  of  the  words  “personal  action,”  but  one 
to  which  the  maxim  actio  'personalis  moritur  cum  persona  would 
apply  but  for  the  saving  effect  of  statute-law:  The  Trustee  Act, 
R.S.O.  1914,  ch.  121,  sec.  41;  and  C.S.U.C.  ch.  78,  secs.  1 and  2. 

Then,  turning  to  the  statutes,  Imperial  as  well  as  Provincial, 
the  words  in  question  are  found  in  the  Common  Law  Procedure 
Acts,  in  which  it  was  always  provided  that  “all  personal  actions” 
should  be  commenced  by  writ  of  summons.  And  under  the  Provin- 
cial enactment  4 Wm.  IV.  ch.  1,  sec.  39 — following  Imperial  enact- 
ment— the  great  array  of  ancient  writs  in  real  and  mixed  actions 
was  abolished,  and  all  such  actions  reduced  to  dower  and  eject- 
ment. All  such  actions  as  that  in  question  were  personal  actions 
which  were  required  to  be  commenced  by  writ  of  summons  under 
the  provisions  of  the  Common  Law  Procedure  Acts.  The  char- 
acter of  actions,  personal,  real,  and  mixed,  in  legislation,  is,  in 
the  enactments  I have  mentioned  and  in  the  Ejectment  Act, 
plainly  shewn  to  be  just  such  as  in  the  books  they  are  defined,  as 
I have  mentioned. 

And  in  the  Statutes  of  Limitations  actions  for  trespass  to  land 
have  always  been  placed  in  the  category  of  personal  actions, 

None  of  these  things  is  at  all  gainsaid,  by  Mr.  Dancey,  in  the 
applicant’s  behalf;  they  could  not  be  with  any  degree  of  reason: 
the  position  which  he  takes  is  this:  that,  although  the  rule  is  that 
the  term  “personal  actions”  comprises  all  such  claims  as  those 
in  question,  that  term  is  used  in  a greatly  modified  sense  in  the 
Division  Courts  enactments;  that  the  context  shews  that,  and 
requires  that,  they  should  be  so  restricted  that  they  cannot  com- 
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prise  any  action  for  damages  to  land,  whether  or  not  any  question 
of  title  to  land  arises  in  the  action. 

And  his  first  point  is:  that,  as  the  Act  now  in  force  confers 
jurisdiction  in  respect  of  certain  claims  arising  out  of  contract — 
claims  embraced  in  the  words  “ personal  action”  specifically, 
therefore  the  words  “personal  action”  must  have  been  used  with 
a restricted  meaning,  a meaning  excluding  actions  ex  contractu : 
but  why  so?  Why  may  not  the  words  first  used,  “personal 
action,”  embrace  all  that  comes  within  the  ordinary  meaning  of 
those  words?  First  the  general  jurisdiction  is  conferred  to  the 
amount  of  $60;  then  in  particular  cases,  ex  contractu,  increased 
jurisdiction  in  amount — $100 — is  conferred;  and  then  further 
increased  jurisdiction  in  some  particular  cases  of  actions  ex 
contractu  is  conferred  in  an  increased  amount — $200.  The  point, 
if  it  have  any  bearing  on  the  question  of  the  meaning  of  the  words 
in  question,  seems  to  me  to  support  rather  than  to  be  opposed  to 
the  view  that  the  words  in  question  should  be  accorded  their  full 
common  meaning.  The  general  jurisdiction  is  first  conferred  in 
the  usual  words  comprising  all  common  law  actions,  except  real 
and  mixed  actions,  in  an  amount  common  to  all;  then  are  added 
the  special  cases  of  personal  actions,  as  to  which  increased  juris- 
dictions in  amounts  are  conferred. 

The  next  point  is:  that,  in  the  County  Courts  Act,  although 
jurisdiction  is  conferred  in  the  common  term  “personal  actions,” 
there  is  also  a special  provision  conferring  jurisdiction  in  actions 
for  trespass  to  land;*  but  here  again  the  same  answer  is  obvious; 
it  is  special  jurisdiction  that  is  thus  conferred,  giving  a County 
Court  power  to  entertain  such  actions  although  the  title  to  land  may 
he  in  question,  if  the  value  of  the  land  do  not  exceed  $500;  contrary 
to  the  earlier  County  Court  enactments,  which  excluded  jurisdic- 
tion when  the  title  to  land  was  involved. 

And  in  making  this  point  Mr.  Dancey  has  put  himself  on 
dangerous  ground,  as  a reference  to  the  earlier  County  Court 
enactments  makes  plain.  Under  them.:  see  C.S.U.C.  ch.  15,  sec. 
16;  as  I have  said,  no  such  jurisdiction  was  expressly  conferred: 
jurisdiction  was  conferred  in  substantially  the  same  manner,  in 
common  law  actions,  as  it  now  is  and  then  was  conferred  on 
Division  Courts;  and  so,  unless  the  words  “all  personal  actions” 

*See  R.S.O.  1914,  ch.  59,  sec.  22  (c). 
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comprised  an  action  for  damages  for  injuries  to  land,  County 
Courts  also  had  no  jurisdiction  in  such  a case;  and  so  for  the 
injury  caused  by  throwing  a dead  cat  over  a line  fence,  or  for 
negligently  permitting  poultry  to  run  in  a neighbour’s  garden  to 
its  injury,  no  action  would  lie  except  in  the  highest  Court  of  the 
Province,  if  at  all,  though  the  damage  were  but  a few  dollars. 

Then,  following  up  this  line  of  argument  still  further:  side  by 
side  in  the  Consolidated  Statutes  of  Upper  Canada  are  “The 
County  Courts  Act,”  “The  Division  Courts  Act,”  and  “The 
Common  Law  Procedure  Act,”  in  each  of  which  the  words  “all 
personal  actions”  are  used  for  a like  purpose,  and  consequently 
should  convey  the  same  meaning;  and  actions  for  damages  for 
injuries  to  land  must  be  excluded  from  the  Common  Law  Pro- 
cedure Act,  as  well  as  the  County  Courts  Act,  if  they  should  be 
excluded  from  the  Division  Courts  Act;  and  so  they  would  not  be 
provided  for  in  any  of  the  Courts  of  law  of  the  Province,  not  being 
within  the  Ejectment  Act  or  any  other  enactment  providing  for 
exceptional  actions. 

But,  reverting  again  to  the  Division  Courts  Act,  as  it  is  and 
always  has  been  in  this  respect,  as  well  as  for  many  years  it  was 
in  the  County  Courts  Acts,  among  other  cases,  cases  in  which  the 
title  to  land  is  brought  in  question  are  or  have  been  excepted  out 
of  the  jurisdiction  of  these  Courts,  so  that,  as  the  Division  Courts 
Act  now  is,  the  general  jurisdiction  conferred  is  over  “all  personal 
actions”  except — among  other  exceptions — those  in  which  the 
title  to  land  is  involved;  so  that  we  have  a plain  case  of  the  excep- 
tion proving  the  rule:  out  of  actions  ex  delicto,  and  also  out  of 
actions  ex  contractu,  generally,  those  in  which  the  title  to  land  is 
involved  are  put  without  the  jurisdiction;  all  others,  if  not  affected 
by  the  other  exceptions,  none  of  which  is  applicable  to  this  case, 
are  within  it,  if  the  amount  claimed  be  within  the  limit  prescribed 
by  the  Act. 

And,  as  I have  said,  no  case  that  any  one  has  ever  heard  of, 
except  that  to  which  I have  referred  as  recently  decided  at  Cham- 
bers, has  decided  anything  to  the  contrary;  though  the  jurisdiction 
now  questioned  has  been  exercised  ever  since  the  Division  Courts 
were  given  jurisdiction  in  “all  personal  actions:”  and  the  exercise 
of  such  jurisdiction  has  been  entirely  in  accord  with  the  general 
principles  of  the  law,  which,  by  reason  of  the  far-reaching  effect 
of  res  adjudicata,  have,  necessarily  almost,  excluded  questions  of 
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title  to  land  from  being  considered  in  the  inferior  Courts;  of  which 
the  exclusion  of  the  jurisdiction  of  a Justice  of  the  Peace,  when- 
ever a question  of  title  to  lands  really  arises,  affords  a familiar 
instance:  see,  for  one  instance  only,  the  Petty  Trespass  Act. 

The  case  of  Attorney-General  v.  Lord  Churchill  (1841),  8 M.  & 
W.  171 — for  a reference  to  which  we  are  all  indebted  to  Stroud’s 
Judicial  Dictionary — is  neither  a decision  in  the  applicant’s  favour 
nor  does  anything  said  in  it  give  the  least  encouragement  to  this 
application.  The  question  involved  there  was  one  of  venue  in  a 
local,  as  distinguished  from  a transitory,  action;  the  Crown  claim- 
ing a prerogative  right  to  lay  the  venue  where  it  pleased  in  a local 
action,  though  a subject  had  that  right  only  in  a transitory  action. 
The  ruling  was  in  these  words  (p.  193) : “But  with  this  uncertainty 
attending  the  principal  case,  on  which  the  authorities  in  the  text- 
writers  wholly  depend,  and  in  the  absence  of  any  precedent  what- 
ever, in  an  information  of  intrusion,  or  other  action  usually 
termed  local  (for  the  precedents  in  cases  of  recovering  debts  due 
to  the  Crown,  upon  inquisitions  in  outlawry  and  extent,  as  has 
been  before  said,  do  not  apply),  we  think  that  the  Crown  officers 
have  failed  to  establish  the  right  to  the  prerogative  claimed.” 
In  regard  to  the  meaning  of  the  word  personal,  the  learned  Judge 
who  delivered  the  judgment  of  the  Court  said:  “The  only  point 
as,  in  what  sense  the  word  1 personal ’ is  there  used” — “there  used” 
meaning  the  report  of  the  case  of  Rex  v.  Webb  (1670) — an  action 
for  embezzling  the  King’s  goods — in  1 Sid.  412,  1 Vent.  17.  “It 
is  capable  of  two  different  senses.  Actions  may  be  personal,  as 
contradistinguished  from  real  and  mixed;  the  first  being  actions 
against  the  person  only,  for  damages,  the  second  for  the  recovery 
of  real  estate,  and  the  third  for  both.  In  this  sense  of  the  word 
‘personal,’  there  appears  to  be  no  question,  but  that  an  informa- 
tion of  intrusion  is  a personal  action,  for  its  object  is  the  recovery 
of  damages,  not  the  recovery  of  the  estate,  for  the  Crown  has 
never  in  contemplation  of  law  lost  it.  But  the  word  1 personal ’ 
may  mean  such  actions  as  are  for  the  recovery  of  debts  or  damages 
to  the  person  or  personal  effects;  and  in  this  sense  of  the  word, 
a writ  of  intrusion  is  not  a personal  action.  It  gives  some  colour 
to  this  construction  of  the  word,  that  the  dictum  of  the  Court  in 
the  case,  both  as  it  is  reported  in  Siderfin  and  Ventris,  is  in  refer- 
ence to  an  action  of  this  nature, — an  infoimation  in  the  nature  of 
trover.”  Giving  the  fullest  effect  to  this  dictum  of  the  learned 
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Judge,  what  possible  reason  can  be  advanced  for  imagining  that 
the  words  “all  personal  actions/’  in  the  three  enactments  to  which 
I have  referred,  were  not  used  in  contradistinction  to  all  real  and 
all  mixed  actions.  It  does  not  need  the  word  “all”  to  make  it 
plain  that  personal  actions  of  the  two  kinds — and  the  learned 
Judge  might  have  subdivided  them  further — mentioned  by  him 
are  included : nor  does  it  need  the  further  complete  proof  afforded 
by  the  exception  of  actions  ex  delicto  in  which  the  title  to  lands 
is  involved. 

My  one  regret  is,  that  I should  be  obliged  to  feel  that  it  may 
be  necessary  to  speak  so  many  words  over  a matter  which  seems  to 
me  to  be  so  plain:  but  I still  fear  that  many  words  may  yet  need 
to  be  added  to  counteract  the  ever-present  judicial  disposition  to 
stem  the  tide  of  legislative  effort,  from  time  to  time,  to  really 
extend  the  jurisdiction  of  the  inferior  Courts,  legislation  which 
we  are  commanded  by  legislation  to  treat  as  remedial. 

I am  in  favour  of  holding  that  the  dictum  of  Anglin,  J.,  ex- 
pressed in  the  case  of  Neely  v.  Parry  Sound  River  Improvement  Co., 
8 O.L.R.  128,  is  erroneous;  of  overruling  the  case  of  Re  Harmston 
v.  Woods,  12  O.W.N.  23;*  and,  accordingly,  dismissing  this 
application,  and  so  of  affirming  the  ruling  of  the  learned  County 
Court  Judge,  in  this  case,  which  was  one  of  trespass  on  the  facts 
of  the  particular  case,  formerly  called  “trespass  on  the  case”  or 
“case”  only:  and  one  in  which  no  question  of  title  to  land  was, 
or  could  be,  involved,  the  parties  being  tenant  and  landlord;  the 
plaintiff’s  claim  being  for  damages  for  injury  to  his  garden  caused 
by  the  defendant’s  cattle,  and  the  one  question  involved  in  it, 
and  determined  by  a jury,  being  apparently,  whether  the  landlord 
had  contracted  to  keep  up  the  fences  between  his  land  and  that 
part  of  it  let  by  him  to  the  plaintiff. 


Lennox,  J.,  agreed  with  the  Chief  Justice. 


Riddell,  J.: — In  an  action  for  damages  for  injury  to  the 
plaintiff’s  garden  by  the  defendant’s  cattle,  the  plaintiff  recovered 
$60  in  the  County  Court  of  the  County  of  Huron:  the  learned 
County  Court  Judge,  thinking  that  this  amount  could  be  recov- 
ered in  a Division  Court,  refused  to  award  County  Court  costs. 


*See  also  ante  105. 
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For  reasons  unnecessary  here  to  set  out,  the  plaintiff  allowed  the 
time  to  go  by  for  appealing;  application  was  made  to  me  to  extend 
the  time,  and  I referred  the  application  to  the  full  Court.  It 
appeared  that  the  case  was  one  in  which  the  time  should  be  ex- 
tended if  there  should  be  good  grounds  for  the  appeal ; and  it  was 
agreed  that  the  whole  case  should  be  argued  as  though  an  exten- 
sion of  time  had  been  granted. 

The  point  is  a neat  one;  and,  had  it  not  been  for  the  case  of 
Neely  v.  Parry  Sound  River  Improvement  Co.,  8 O.L.R.  128,  and 
that  of  Re  Harmston  v.  Woods,  12  O.W.N.  23, 1 should  have  thought 
the  law  to  be  plain. 

The  Division  Courts  Act,  R.S.O.  1914,  ch.  63,  sec.  62,  gives 
the  Division  Court  jurisdiction,  “save  as  otherwise  provided  by 
this  Act/ 7 in  (a)  “a  personal  action  where  the  amount  claimed 
does  not  exceed  $60/’  sec.  61  (a)  excluding  “an  action  for  the 
recovery  of  land,  or  an  action  in  which  the  right  or  title  to  .any 
corporeal  or  incorporeal  hereditaments  . . . comes  in  ques- 

tion.” 

Admittedly  the  title  to  land  does  not  come  in  question  in  this 
action;  and  the  sole  question  to  be  determined  is — Is  an  action 
for  injury  to  land  a personal  action? 

The  action  at  the  common  law  would  be  an  action  of  trespass 
on  the  case,  the  damage  being  consequential,  or  of  trespass  quare 
clausum  fregit,  the  damage  being  immediate. 

Mr.  Justice  Anglin,  in  Neely  v.  Parry  Sound  River  Improvement 
Co.,  8 O.L.R.  at  p.  129,  is  made  to  say:  “An  action  for  damages 
for  trespass  to  land  is  not  a personal  action  within  the  meaning 
of  R.S.O.  1897,  ch.  109,  sec.  64.  The  Division  Court,  therefore, 
could  not  have  tried  this  action.”  But  he  had  already  said: 
“Upon  these  pleadings  the  title  to  land  is  brought  in  question 
. . . I must  determine  according  to  the  pleadings”  (p.  129). 

Accordingly,  the  Division  Court  had  no  jurisdiction  in  that 
action,  and  anything  said  by  the  learned  Judge  by  way  of  a gen- 
eral rule  is  purely  obiter. 

Mr.  Justice  Middleton,  in  Re  Harmston  v.  Woods,  says:  “The 
decision  of  Anglin,  J .,  should  be  followed;  it  was  not  a mere  dictum ; 
and  the  affirmance  of  the  decision  by  a Divisional  Court  gives  it 
greater  weight”  (12  O.W.N.  at  p.  24).  We  have  no  means  of 
knowing  whether  the  Divisional  Court  approved  of  the  obiter  dictum, 
and  have  no  reason  to  suppose  that  that  Court  did;  the  reporter 
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in  his  head-note  specifically  states  that  the  title  to  land  was 
brought  in  question,  and  does  not  mention  the  general  statement. 

That  an  action  for  trespass  to  land  is  a personal  action  at  the 
common  law  no  one  doubts — arson  being  the  only  form  of  injury 
to  property  which  was  recognised  by  the  common  law  as  a crime, 
all  other  kinds  of  damage  to  property  were  treated  simply  as  tres- 
passes, and  the  man  who  laid  waste  his  neighbour’s  field  was  sued 
in  an  action  of  trespass:  Holdsworth’s  History  of  English  Law, 
vol.  3,  p.  294 — as  I have  already  said,  if  the  damage  did  not  result 
immediately  from  the  unlawful  act,  the  action  was  in  case : Black- 
stone’s  Commentaries,  book  III.,  p.  209. 

But  either  was  a personal  action.  The  common  law  division  of  ac- 
tions into  real,  personal,  and  mixed,  is  too  well  known  to  require 
detailed  treatment — the  curious  will  find  the  division  discussed  in 
Blackstone’s  Commentaries,  book  III.,pp.  Ill  sqq.— it  will  suffice  to 
extract  Blackstone’s  definition:  “ Personal  actions  are  such  whereby 
a man  claims  a debt,  or  personal  duty,  or  damages  in  lieu  thereof ; and, 
likewise,  whereby  a man  claims  a satisfaction  in  damages  for  some  in- 
jury done  to  his  person  or  property.  The  former  are  said  to  be  found- 
ed on  contracts,  the  latter  upon  torts  or  wrongs  . . . Of  the  former 
nature  are  all  actions  upon  debt  or  promises;  of  the  latter,  all 
actions  for  trespasses,  nuisances,  assaults,  defamatory  words,  and 
the  like.”  No  distinction  is  made  between  trespass  to  personalty 
and  trespass  to  realty:  and  under  this  head  a whole  chapter  (ch. 
XII.)  is  devoted  to  Injuries  to  Real  Property  in  the  form  of  Tres- 
pass or  Trespass  on  the  Case.  See  also  Broom’s  Commentaries  on 
the  Common  Law,  4th  ed.  (1869),  pp.  118,  119,  125.  The  learned 
author  gives  as  a personal  action  an  action  for  trespass  “in  the 
case  of  a wrongful  . . . entry  on  land.” 

Rastall’s  “Termes  de  la  Ley,”  p.  19,  is  quoted:  “Actions 
personal  are  such  actions  whereby  one  claims  debt  or  other  goods 
and  chattels  or  damage  for  them,  or  damage  for  tort  done  to  his 
person  (a  son  person) : and  is  properly  that  which  in  the  civil  law 
is  called  ‘in  personam ,’  which  is  brought  against  him  who  is  bound 
by  contract  or  delict  to  do  or  concede  ( concedere ) something.” 
This  definition  is  not  at  all  exhaustive — e.g.,  it  omits  damage  to 
personal  property,  defamation  (which  had  by  Rastall’s  time  been 
recognised  by  the  Royal  Courts,  having  been  cognisable  at  the 
common  law  by  the  local  Courts:  Holdsworth,  vol.  2,  p.  319);  and 
some  other  personal  actions  mentioned  by  Blackstone.  The  book 
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“Termes  de  la  Ley”  is  not  to  be  taken  as  of  great  accuracy  or 
as  of  authority  in  any  nice  question. 

The  Ontario  cases  cited  in  the  Harmston  case  do  not  seem  to 
me  to  give  much  trouble. 

In  Re  McGugan  v.  McGugan  (1890),  21  O.R.  289,  it  was  decided 
that  the  County  Court,  which  had  no  equitable  jurisdiction  at  all, 
but  only  common  law  jurisdiction,  could  not  take  jurisdiction 
where  “the  plaintiff’s  cause  of  action  is  one  of  purely  equity  juris- 
diction” (p.  294),  and  that  “personal  action”  in  the  statute  meant 
what  it  meant  at  the  common  law  (of  course  as  being  used  in  refer- 
ence to  a common  law  Court) . 

In  Whidden  v.  Jackson  (1891),  18  A.R.  439,  it  was  held  that 
an  action  for  a declaration  of  right  to  rank  as  a creditor  on  the 
estate  of  an  insolvent  could  not  be  disposed  of  in  the  County 
Court;  for,  though  it  might  be  a personal  action,  the  County 
Court  could  entertain  only  such  personal  actions  as  claimed 
debt  or  damages,  and  it  was  not  in  contract  ( per  Osier,  J.A.) 
Maclennan,  J.A.,  considered  that  it  was  not  a common  law  action, 
and  consequently  the  action  was  not  a “personal  action”  within 
the  meaning  of  the  Act  dealing  with  a common  law  Court  (thus 
agreeing  with  Armour,  C.J.,  in  Re  McGugan  v.  McGugan ) . Burton, 
J.A.,  also  held  that  the  cause  of  action,  whatever  it  was,  did  not 
come  within  the  classes  of  cases  in  the  statute.  (His  judgment 
must  be  read  with  care;  he  does  not  mean  that  such  an  action 
could  be  brought  “at  common  law;”  but  he  is  speaking  of  “an 
assignment  at  common  law,”  and  indicating  that  a bill  in  equity 
would  lie  in  the  case  put.)  He  goes  on  to  say  that  he  does  not 
consider  this  “a  personal  action,  by  which,”  he  says,  “I  under- 
stand such  actions  as  a man  can  bring  ‘for  debt  or  other  chattels 
or  damages  to  them  or  damages  for  injury  to  his  person.’”  This 
is  not  an  accurate  quotation  from  “Termes  de  la  Ley” — the 
words  are  not  “to  them”  but  “for  them”  (< damag ’ pur  eux).  But 
in  any  case,  as  I have  pointed  out,  the  enumeration  is  not  exhaust- 
ive. Hargarty,  C.J.O.,  thought  that  “an  action  to  prove  a debt 
or  claim”  was  a personal  action — in  other  words,  equitable  causes 
of  action  might  be  cognisable  in  the  County  Court.  The  Chief 
Justice  thought  the  claim  a personal  action;  Burton,  J.A.,  thought 
it  was  not;  Maclennan,  J.A.,  thought,  as  it  could  not  be  brought 
at  law,  it  was  “clearly  not  a personal  action  within  the  meaning 
of  . . . the  County  Courts  Act”  (p.  444);  while  Osier,  J.A., 
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“even  if  it  is  accurately  described  as  a personal  action,”  thought 
it  not  such  a personal  action  as  came  within  the  Act  (p.  442). 

Nor  do  I think  Attorney-General  v.  Lord  Churchill , 8 M.  & W. 
171,  assists  my  learned  brother’s  conclusion — there  the  Court  were 
not  interpreting  the  expression  “personal  action  ” in  a statute,  but  in 
a report  given  by  Siderfin  of  the  reason  for  a decision  reported  by  him . 
It  was  Rex  v.  Webb,  an  action  (of  course  at  common  law)  for  trover 
and  conversion.  Siderfin  alone  of  the  three  reporters  says  (1  Sid.  412) : 
“Roy  aver  prerogative  a try  ses  personal  actions  lou  il  pleist” — the 
“King  has  the  prerogative  right  to  try  his  personal  actions  where  he 
pleases.”  Neither  Ventris  (1  Vent.  17)  nor  Keble  (2  Keb.  386) 
states  this;  and  certainly  such  a proposition  was  not  necessary  for 
the  decision.  Siderfin  was  a reporter  of  no  great  authority — 
Dolben,  J.,  thought  his  book  “fit  to  be  burned,  being  taken  by 
him,  when  a student:”  1 Show.  252;  also  2 Vent.  243.  In  Com- 
berbach  377,  Holt,  C.J. : “Many  good  cases  are  spoiled  in  Siderfin: 
neither  reported  with  that  truth  nor  with  that  spirit  which  the 
case  required:”  see  Wallace’s  Reporters,  3rd  ed.,  pp.  202,  203.  It 
would  appear  that  the  student,  Siderfin,  here  either  generalised  from 
a particular  case,  or  used  terminology  which  he  did  not  thoroughly 
understand — neither  of  which  mistakes  is  without  precedent  or 
is  entirely  unknown  even  in  these  days  of  enlightenment  and  logic. 

The  Court  in  Attorney-General  v.  Lord  Churchill  were  consider- 
ing the  meaning  to  be  attached  to  Siderfin’s  phrase  “personal 
actions;”  and  came  to  the  conclusion  that  the  prerogative  applied 
only  to  chattels,  not  to  realty — and  that  the  word  “personal,”  as 
it  is  “there  used,”  i.e.,  used  in  Siderfin,  means  only  actions  for 
“recovery  of  debts  or  damages  to  the  person  or  personal  effects.” 

I think  an  examination  into  the  course  of  legislation  in  our 
Province  will  shew  that  this  appeal  cannot  succeed. 

The  origin  of  the  Division  Court  goes  back  to  the  Court  of 
Requests,  instituted  by  (1792)  32  Geo.  III.  ch.  6 (U.C.),  with 
jurisdiction  only  for  a “debt  or  debts  . . . not  exceeding  the 

sum  of  forty  shillings  Quebec  currency”  ($8).  This  Court  was 
presided  over  by  two  or  more  Justices  of  the  Peace;  the  jurisdiction 
was  increased  by  (1816)  56  Geo.  III.  ch.  5 (U.C.) — not  by  (1797) 
37  Geo.  III.  ch.  6 (U.C.),  as  stated  in  30  C.L.T.,p.23;  that  statute, 
so  far  as  it  affects  the  Court  of  Requests,  does  not  deal  with  juris- 
diction— to  £5  currency  ($20)  where  the  debt  was  ascertained  by 
acknowledgment  of  the  defendant  in  writing  “or  other  proof  than 
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that  of  the  oath  of  the  prosecutor.”  In  1833,  by  3 Wm.  IV.  ch.  1, 
Commissioners  were  provided  for  instead  of  Justices  of  the  Peace 
as  Judges — the  jurisdiction  was  £10  ($40)  in  debt  or  contract; 
but  not  more  than  £5  if  the  defendant  was  not  personally  served 
or  than  40s.  ($8)  on  the  mere  oath  of  the  defendant. 

The  Act  of  1841,  4 & 5 Viet.  ch.  3,  changed  the  name  to  Divi- 
sion Court  (my  brother  Middleton  is  in  error  in  saying  that  there 
was  no  Division  Court  in  1852),  displaced  the  Commissioners  by 
the  District  Court  Judge,  and  fixed  the  jurisdiction  at  demands 
of  debts  or  contracts  £10  ($40) — there  was  a proviso  that  no 
action  should  be  brought  in  the  Division  Court  for  any  gambling 
debt,  for  liquors  drunk  in  a tavern  or  ale-house,  or  “for  any  cause 
involving  the  right  or  title  to  real  estate”  (sec.  20).  The  Act  of 
1845,  8 Viet.  ch.  37,  by  sec.  5,  allowed  the  plaintiff  to  abandon 
the  excess  over  £10;  and  that  of  1849,  12  Viet.  ch.  69,  allowed 
attachment  in  the  case  of  an  absconding  debtor,  the  claim  being 
from  20s.  ($4)  and  £10  ($40)  for  “debt  or  damage  arising  upon 
any  contract  express  or  implied,  or  upon  any  judgment;”  but 
neither  extended  the  jurisdiction. 

At  this  stage  the  Division  Court  then  had  no  jurisdiction  in 
tort,  but  only  in  contract. 

The  next  statute  (1850),  13  & 14  Viet.  ch.  53,  for  the  first 
time  gave  jurisdiction  in  claims  flowing  from  tort — sec.  23  en- 
larged the  jurisdiction  in  “debt,  account,  or  breach  of  contract, 
or  covenant”  to  £25  ($100),  and  added  “ in  all  torts  to  personal 
chattels,  to  and  including  the  amount  of  £10”  ($40). 

The  terminology  “personal  actions”  is  not  yet  used,  and  the 
action  in  tort  now  allowed  is  only  in  respect  to  tort  to  personal 
chattels.  The  former  proviso  as  to  gambling  debts,  debts  for 
liquor,  and  causes  involving  title  to  land,  is  continued. 

The  next  statute  introduces  the  present  expression  “personal 
actions” — (1853)  16  Viet.  ch.  177,  sec.  1.  After  reciting  the  juris- 
diction given  by  former  legislation,  including  “demands  in  actions 
of  tort  to  personal  chattels,  to  and  including  the  amount  of  £10,” 
the  section  proceeds:  “And  whereas  it  is  expedient  to  extend  the 
provisions  of  the  said  Act  to  all  personal  actions  (except  as  here- 
inafter mentioned)”  and  enacts  that  the  Division  Courts  shall 
have  jurisdiction  in  “all  personal  actions  where  the  debt  or  dam- 
ages claimed  is  not  more  than  £10.”  The  proviso  now  excludes 
actions  for  gambling  debts,  for  liquors  drunk  in  a tavern  or  ale- 
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house,  or  on  a note  given  for  any  such  debt,  or  “any  action  of 
ejectment,  or  in  which  the  title  to  any  corporeal  or  incorporeal 
hereditaments,  or  to  any  toll,  custom  or  franchise  shall  be  in 
question,  or  in  which  the  validity  of  any  devise  . . . may 

be  disputed,  or  of  any  action  for  malicious  prosecution,  or  for  any 
libel  or  slander,  or  for  criminal  conversation  or  seduction,  or 
breach  of  promise  of  marriage.”  It  will  be  seen  that  most  of  the 
exceptions  introduced  for  the  first  time  by  this  Act — all  those 
which  are  specifically  mentioned,  indeed — are  actions  in  tort.  The 
jurisdiction  in  cases  of  debt,  account,  or  breach  of  contract,  &c., 
up  to  £25  ($100)  given  by  the  Act  of  1850,  13  & 14  Viet.  ch.  53, 
sec.  1,  was  not  taken  away,  but  remained  as  an  additional  head 
of  jurisdiction:  sec.  2 of  16  Viet.  ch.  177. 

It  seems  to  me  clear  that  the  Legislature  by  this  Act  intended 
to  give  the  Division  Courts  jurisdiction  in  actions  of  tort  generally, 
and  therefore  repealed  the  provision  limiting  the  jurisdiction  in 
tort  to  torts  to  personal  property.  The  terminology  was  changed, 
and  the  expression  used  which  connotes  both  actions  in  contract 
and  actions  in  tort — “personal  actions.” 

On  the  revision  of  1859,  the  jurisdiction  was  tabulated:  C.S.U.C. 
1859,  ch.  19,  sec.  54;  but  not  changed — whether  in  tort  or  in 
contract  the  limit  of  jurisdiction  was  $40:  Hyland  v.  Warren 
(1860),  6 C.L.J.  O.S.  116;  all  actions  in  tort  or  in  contract  up  to 
$40,  including  detinue,  could  be  tried  in  the  Division  Court: 
Lucas  v.  Elliott  (1863),  9 C.L.J. O.S.  147;  and  there  was  the  addi- 
tional jurisdiction  up  to  $100  in  actions  based  upon  contract. 
But  there  were  certain  actions  in  tort  excluded  specifically. 

At  the  time  of  the  passing  of  the  Act  of  16  Viet.,  1853,  no  one 
could  possibly  have  any  doubt  of  the  meaning  of  the  expression 
“personal  action:”  and  nothing  has  since  occurred  to  affect  that 
meaning  in  any  way. 

The  R.S.O.  1877,  ch.  47,  secs.  53,  54,  is  the  same  as  C.S.U.C. 
ch.  19,  secs.  54,  55;  43  Viet.  ch.  8,  sec.  3,  increases  the  jurisdiction 
in  case  of  personal  actions  to  $60;  41  Viet.  ch.  8,  sec.  6,  changes 
the  language  of  the  $100  provision;  and  43  Viet.  ch.  8,  sec.  2, 
adds  the  third  class  where  the  amount,  &c.,  is  ascertained  by  the 
signature  of  the  defendant.  Any  subsequent  change  in  the  legis- 
lation is  not  material  from  the  present  point  of  view. 

It  will  be  noticed  that  the  first  class  is  the  widest,  and  includes 
the  second  and  the  third;  the  second  is  less  wide,  as  torts  are  ex- 
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eluded;  but  it  includes  the  third,  which  is  the  least  extensive — 
as  the  class  becomes  more  restricted  the  limit  of  the  jurisdiction 
is  raised:  but  it  is  not  the  fact  that  the  three  classes  or  any  two 
of  them  are  mutually  exclusive. 

From  the  very  wording  of  the  statute  and  its  history  I cannot 
find  that  the  words  “ personal  actions”  have  any  restricted  or 
peculiar  meaning. 

Nor  do  I find  any  difficulty  from  the  legislation  concerning 
County  Courts. 

The  origin  of  the  County  Court  is  well-known.  When  in  1794, 
by  34  Geo.  III.  ch.  2,  the  Court  of  King’s  Bench  was  instituted 
and  the  former  Courts  of  Common  Pleas  in  the  four  Districts  of 
Upper  Canada  were  abolished,  it  was  necessary  to  erect  Courts 
to  dispose  locally  of  cases  of  minor  importance — accordingly  in 
each  District,  a District  Court  was  provided  for  such  cases.  The 
Court  of  Requests  had  jurisdiction  in  small  “debts”  up  to  40s. 
($8);  and  the  District  Court  received  jurisdiction  (1794,  34  Geo. 

III.  ch.  3,  sec.  1)  “in  all  cases  of  contract”  atove  40s.  up  to  £15 
($60),  but  in  no  other  case.  In  1797,  the  Act  37  Geo.  III.  ch.  6, 
sec.  1,  extended  the  superior  limit  to  £40  ($160)  “in  such  actions 
of  contract  only  as  relate  to  mere  matters  of  debt,  and  are 
brought  for  the  sole  purpose  of  recovering  seme  sum,  or  sums  of 
money,  the  amount  of  which  is  already  liquidated,  or  ascertained, 
either  by  the  nature  of  the  transaction  itself,  or  by  the  act  of  the 
parties.”  Section  2 provided  for  jurisdiction  in  all  questions  of 
property  in  personal  chattels,  £15 — and  that  the  Court  might 
award  damages  to  the  amount  of  £15  “in  all  matters  of  trespass, 
where  the  title  to  land  does  not  come  in  question,  and  where 
future  rights  will  not  be  bound  by  the  decision  of  the  said  Court.” 

There  were  immaterial  amendments  in  1798,  1811,  and  1819; 
but  the  next  real  change  was  the  consolidating  Act  in  1822,  2 Geo. 

IV. ,  2nd  sess.,  ch.  2,  by  which  the  jurisdiction  was  fixed  as  “all 
matters  of  contract  from  40  shillings  to  £15,  and  when  the  amount 
is  liquidated  or  ascertained,  either  by  the  act  of  the  parties,  or 
the  nature  of  the  transaction,  to  £40;  and  also  in  all  matters  of 
tort  respecting  personal  chattels,  when  the  damages  to  be  recovered 
shall  not  exceed  £15,  and  the  title  to  the  lands  shall  not  thereby 
be  brought  into  question.”  The  analogy  with  the  inferior  Court 
is  obvious:  moreover,  it  is  to  be  observed  that  the  jurisdiction  in 
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tort  is  diminished — there  is  no  longer  a right  of  action  in  “all 
matters  of  trespass.” 

The  Act  of  1845,  8 Viet.  ch.  13,  sec.  5,  gives  jurisdiction  in 
“all  causes  or  suits  relating  to  debt,  covenant  or  contract,  to  the 
amount  of  £25,  and  in  cases  of  contract  or  debt  on  the  common 
counts  where  the  amount  is  ascertained  by  the  signature  of  the 
defendant  to  £50,  and  also  in  all  matters  of  tort  relating  to  personal 
chattels,  where  the  damages  shall  not  exceed  £20,  and  where 
titles  to  land  shall  not  be  brought  in  question.” 

In  1849,  the  District  Courts  became  County  Courts — 12  Viet, 
ch.  78,  sec.  3;  in  1850,  by  13  & 14  Viet.  ch.  52,  sec.  1,  their  juris- 
diction was  extended  to  £50  in  debt  on  contract  or  £100  where 
the  amount  was  ascertained  by  the  signature  of  the  defendant, 
and  £30  “in  all  matters  of  tort  relating  to  personal  chattels  . . . 

where  the  title  to  land  shall  not  be  brought  in  question.” 

In  1856,  the  Act  19  & 20  Viet.  ch.  90,  sec.  20,  reciting  that  “it 
is  expedient  to  enlarge  and  more  clearly  define  the  jurisdiction  of 
the  several  County  Courts,”  declared  that  the  several  County 
Courts  “shall  hold  plea  of  all  personal  actions  where  the  debt  or 
damages  claimed  is  not  more  than  £50,  and  of  all  causes  or  suits 
relating  to  debt,  covenant  or  contract  where  the  amount  is  liqui- 
dated or  ascertained  by  the  act  of  the  parties  or  the  signature  of 
the  defendant,  to  £100,  provided  always  that  the  said  County 
Courts  shall  not  have  cognisance  of  any  action  where  the  title 
to  land  shall  be  brought  in  question  or  in  which  the  validity  of 
any  devise  . . . may  be  disputed,  or  for  any  libel  or  slander, 

or  for  criminal  conversation  or  for  seduction.” 

I think  there  could  be  as  little  doubt  about  the  meaning  of  “per- 
sonal actions”  in  this  Act  as  about  that  of  the  same  words  in  the 
Division  Courts  Act  of  1853, 16  Viet.  ch.  177,  sec.  1,  ut  supra.  The 
jurisdiction  was  tabulated  but  not  modified  by  the  consolidation  in 
1859,  C.S.U.C.  1859,  ch.  15,  secs.  16,  17;  in  1877,  the  revision  did 
not  shew  any  change,  R.S.O.  1877,  ch.  43,  secs.  18,  19  (except 
that  in  1860  certain  jurisdiction  had  been  given  in  ejectment  by 
23  Viet.  ch.  43,  secs.  1,  4);  R.S.O.  1887,  ch.  47,  secs.  18,  19,  20, 
are  to  the  same  effect;  but  in  1896  occurred  a change,  by  59  Viet, 
ch.  19,  of  which  something  is  made.  The  change  from  $400  to  $600 
of  the  Superior  Court  in  cases  ascertained  by  the  signature  of  the 
defendant  is  of  no  importance  in  this  discussion;  but  there  are 
other  changes — jurisdiction  is  given  amongst  other  things,  sec. 
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3 (8),  “in  actions  for  the  recovery  of  or  for  trespass  or  injury  to  App-  Dlv* 

land  where  the  value  of  the  land  does  not  exceed  $200;”  and  the  

excluding  clause  is  changed  to  read  so  as  to  exclude  jurisdiction  in  McConnell 
any  action  “in  which  the  title  to  land  of  a greater  value  than  $200  McGee. 
is  brought  in  question:”  sec.  1,  amending  sec.  18  (1)  of  the  R.S.O.  Ridding  j 
1887,  ch.  47. 

I find  no  difficulty  or  anomaly  in  these  provisions — before  this 
Act  the  County  Court  was,  like  the  Division  Court,  prohibited 
from  taking  cognisance  of  any  action  “in  which  the  title  to  land 
is  brought  in  question:”  R.S.O.  1887,  ch.  47,  sec.  18  (1):  it  was 
thought  that,  while  the  prohibition  against  the  Division  Court 
should  stand,  it  might  be  relaxed  in  the  County  Court  if  the  land 
was  not  worth  more  than  $200.  This  was  done  in  effect  by  the 
removal  of  the  restriction  in  the  case  of  land  worth  not  more  than 
$200:  but  for  the  purpose  of  greater  particularity  sub-sec.  (8) 
was  added  to  sec.  3. 

I venture  to  think  that  my  learned  brother  Middleton  does 
not  exhibit  his  usual  accuracy  when  he  says  {Re  Harmston  v. 

Woods,  ante  at  p.  107):  “It  would  be  very  singular  if  (in  1897)  a 
County  Court  could  not  entertain  an  action  for  $50  damages  to 
land  worth  over  $200,  while  the  Division  Court  could.”  I think 
both  Courts  could,  at  that  time,  have  entertained  a claim  of  $50, 
no  matter  what  the  value  of  the  land  might  be,  if  the  title  to  the 
land  did  not  come  in  question;  that,  if  the  title  to  land  did  come  in 
question,  the  Division  Court  had  no  jurisdiction  at  all,  no  matter 
how  small  the  value  of  the  land;  but  the  County  Court  had  juris- 
diction if  the  land  was  not  worth  more  than  $200. 

The  more  recent  legislation  does  not  affect  this  conclusion; 
now,  since  10  Edw.  VII.  ch.  30,  the  jurisdiction  is  put  in  one  sec- 
tion, and  not  by  rule  and  exception  in  two  sections  as  formerly: 

R.S.O.  1914,  ch.  59,  sec.  22. 

The  matter  is  not  absolutely  bare  of  authority.  In  Stewart  v. 

Jarvis  (1868),  27  U.C.R.  467,  the  action  was  “for  trespass  for 
entering  the  close  of  the  plaintiff'  and  seizing  and  taking  a mare 
and  colt,  and  selling  and  converting  the  proceeds,”  &c.,  i.e.,  an 
action  in  trespass  vi  et  armis,  and  in  trover;  the  defendants  pleaded 
not  guilty,  goods  not  the  plaintiff’s,  and  a special  plea  under  a 
fi.  fa.,  justified  the  entry  and  seizure,  &c.;  on  issue  joined  on  these 
pleas,  the  plaintiff  had  at  the  trial  a verdict  for  $175:  the  Taxing 
Officer  taxed  on  the  higher  scale;  on  appeal  Adam  Wilson,  J., 
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ordered  the  taxation  to  be  on  the  County  Court  scale,  and  this 
order  was  appealed  to  the  full  Court  of  Queen’s  Bench.  Morrison, 
J.,  delivering  the  judgment  of  the  Court,  said:  •“ There  is  no  plea 
putting  in  issue  the  title  to  land.  The  special  plea  ...  is 
a plea  admitting  the  title,  but  justifying  the  entry,”  &c.;  and 
considered  that  “the  action  was  one  within  the  competence  of 
the  County  Court”  (pp.  468,  469) — the  rule  was  accordingly 
discharged.  This  was  a general  verdict  on  (1)  trespass  to  land 
and  (2)  trover;  yet  the  Court  considered  that  the  County  Court 
had  jurisdiction,  the  title  to  land  not  being  brought  in  question. 

In  Ball  v.  Grand  Trunk  R.W.  Co.  (1866),  16  U.C.C.P.  252,  an 
action  was  brought  for  negligence  in  dropping  fire  which  spread 
to  the  plaintiff’s  land — this  is  of  course  an  action  of  trespass  on 
the  case  ( Brereton  v.  Canadian  Pacific  R.W.  Co.  (1898),  29  O.R. 
57) . It  was  held  by  the  Court  of  Common  Pleas  that  the  defend- 
ants might  have  ousted  the  jurisdiction  of  the  County  Court  by 
a bond  fide  dispute  of  the  plaintiff’s  title  to  the  land;  yet,  as  they 
had  not  done  so,  the  County  Court  had  jurisdiction  to  try  the  case; 
an  appeal  from  the  judgment  of  the  County  Court  awarding  the 
plaintiff  damages  was  dismissed.  Unless  we  are  prepared  to  over- 
rule this  case,  the  County  Court  at  that  time  must  be  held  to 
have  had  jurisdiction  in  trespass  to  land. 

In  Bailey  v.  Bleecker  (1869),  5 U.C.L.J.N.S.  99,  it  was  held 
by  Sherwood,  Co.  C.J.,  that  the  County  Court  could  “try  tres- 
passes to  land,  as  well  as  other  suits  in  which  the  title  does  not 
come  in  question.” 

At  the  time  these  cases  were  decided,  the  jurisdiction  of  the 
County  Court  was  “in  . . . personal  actions  where  the  debt 

or  damages  claimed  do  not  exceed  the  sum  of  $200:”  C.S.U.C. 
ch.  15,  sec.  17  (1);  that  of  the  Division  Court  “personal  actions 
where  the  debt  or  damages  claimed  do  not  exceed  $40:”  C.S.U.C. 
ch.  19,  sec.  55;  subject  to  the  provisions  that  the  County  Court 
should  not  entertain  an  action  “where  the  title  to  land  is  brought 
in  question”  (C.S.U.C.  ch.  15,  sec.  16  (1)),  nor  the  Division  Court 
one  “in  which  the  right  or  title  to  any  corporeal  or  incorporeal 
hereditament  . . . comes  in  question”  (C.S.U.C.  ch.  19, 

sec.  54  (4)). 

I think  that,  as  the  County  Court  had  (subject  to  the  exception) 
the  right  to  try  trespass  to  land  up  to  $200,  so  the  Division  Court 
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had  the  right  (subject  to  the  same  exception)  to  try  trespass  to 
land  up  to  $40  (and  now  up  to  $60) — the  same  terminology  being 
employed  in  describing  the  jurisdiction  of  each. 

I am  of  opinion  that  the  motion  for  leave  should  be  refused, 
with  costs  as  of  an  appeal,  and  including  the  costs  of  the  applica- 
tion before  me  in  Chambers. 
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Rose,  J.,  agreed  with  Riddell,  J. 


Motion  refused . 
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Mortgage — Remainder  in  Land — Foreclosure — Final  Order — Motion  to  Set 
aside — Invalidity — Judgment — Amended  Judgment — Statute  of  Limi- 
tations— Possession  of  Life-tenant — Right  to  Redeem — Laches — Estoppel — 
Parties — Representative  of  Estate  of  Deceased  Mortgagor. 


This  action  for  foreclosure  was  begun  in  April,  1896,  upon  a mortgage  made  in 
1893;  the  defendants  not  appearing,  judgment  for  foreclosure  was  entered, 
upon  praecipe,  in  May,  1896;  the  judgment  was  amended  by  an  order  of  a 
Local  Master,  made  upon  the  ex  parte  application  of  the  plaintiff,  in  Decem- 
ber, 1896;  and  in  June,  1897,  a final  order  of  foreclosure  was  issued.  The 
mortgage  was  for  a sum  of  $3,449.52,  and  covered  a mill-property  owned  by 
E.  and  the  interest  of  E.’s  father — a remainder — in  certain  land.  E.  and 
his  father  both  joined  in  the  mortgage,  but  it  was  provided  therein  that  the 
father  and  his  property  should  be  released  as  soon  as  the  liability  of  the 
son  should  be  reduced  to  $2,500.  The  mortgagee  (plaintiff)  died  in  1904; 
the  father  of  E.,  in  1907;  and  the  life-tenant,  in  1916.  In  1917,  E,  and  his 
brother,  being  the  heirs  of  their  father,  moved  to  set  aside  the  final  order 
of  foreclosure.  The  motion  was  opposed  by  the  personal  representative  of 
the  deceased  plaintiff : — 

Held  (Lennox,  J.,  dissenting),  that  the  final  order  of  foreclosure  and  the 
judgment  and  amended  judgment  were  (in  the  circumstances  set  out  below) 
invalid,  and  that  the  applicants  had  not  lost  all  right  and  title  to  the  lands 
of  their  father  under  the  Statute  of  Limitations,  and  were  not  by  reason 
of  laches  or  estoppel  precluded  from  making  any  claim  to  them. 

Held,  also,  that  a legal  representative  of  the  estate  of  the  father  of  the  appli- 
cants was  a necessary  party  to  the  application,  and  should  be  added  as  such. 

Order  of  Middleton,  J.,  reversed. 

Per  Meredith,  C.J.C.P. : — With  the  final  order  of  foreclosure  gone,  all 
other  questions  fell  to  the  ground.  What  was  left  was  a subsisting  action 
for  foreclosure,  in  which,  until  final  order,  the  defendants  were  entitled 
to  redeem.  The  Statute  of  Limitations  was  out  of  the  question;  so  too 
were  laches  and  estoppel.  And  the  Statute  of  Limitations  could  not  help 
the  respondents  in  arty  view.  They  never  had  possession  of  the  lands 
to  which  the  father  of  the  applicants  was  entitled  as  remainderman;  the 
life-tenant  was  entitled  to  and  actually  had  possession  continuously  until 
she  died,  in  1916. 


Motion  by  James  Evans  and  William  Evans  the  younger  for 
an  order  setting  aside  or  suspending  the  operation  of  a final  order 
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of  foreclosure  made  in  this  action  on  the  18th  June,  1897,  or  for  an 
order  directing  that  the  judgment  in  the  action  be  amended  by 
declaring  that  William  Evans  the  elder,  one  of  the  original  de- 
fendants, was  under  no  liability  upon  the  mortgage  sued  on,  at 
the  time  the  judgment  was  signed. 


March  16.  The  motion  was  heard  by  Middleton,  J.,  in 
the  Weekly  Court  at  Toronto. 

W.  S.  MacBrayne,  for  the  applicants. 

E.  D.  Armour,  K.C.,  for  the  executors  of  the  deceased  plain- 
tiff, respondents. 

March  24.  Middleton,  J.: — This  motion  was  originally 
made  without  any  grounds  being  assigned,  but  a further  notice 
was  given  assigning  grounds  which  can  best  be  apprehended  after 
the  history  of  the  transaction  is  given. 

On  the  7th  June,  1893,  a mortgage  was  made  to  Edward 
Martin,  K.C.,  by  William  Evans  the  younger  and  William  Evans 
the  elder.  William  Evans  the  younger  was  the  owner  of  some 
land  known  as  the  mill-property.  This  property  he  mortgaged 
to  secure  $3,449.52,  payable  in  six  yearly  instalments — five  of 
$100  each  and  the  last  $2,949.52,  with  7 per  cent,  interest. 

His  father,  William  Evans  the  elder,  had  a reversionary  in- 
terest in  certain  lands  subject  to  the  life  estate  of  one  Sarah  Jane 
Evans.  He  joined  in  the  mortgage  and  granted  and  mortgaged 
his  interest  in  the  lands  as  security  for  the  advance. 

The  mortgage  of  the  mill-property  and  of  this  reversionary 
interest  was  made  subject  to  the  same  proviso  for  redemption, 
that  above  quoted,  upon  payment  of  the  $3,449.52  and  interest. 

The  mortgage  contained  the  following  special  provisions: — 

(1)  The  son  had  the  right  to  pay  off  the  mortgage  or  any  part 
(in  even  fifties  of  dollars)  at  any  time. 

(2)  The  father  covenanted  personally  to  pay  the  first  five 
instalments  of  $100  each  if  the  son  did  not. 

(3)  The  mortgagee  covenanted  with  the  father  to  release  him 
on  payment  of  these  five  instalments. 

(4)  The  mortgagee  further  covenanted  with  the  father  that, 
as  soon  as  the  liability  of  the  son  should  be  reduced  to  $2,500, 
he  would  release  him  and  his  property  from  liability  under  the 
mortgage. 
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On  the  29th  April,  1896,  a writ  was  issued  at  Hamilton  claim- 
ing foreclosure.  The  amount  claimed  as  the  price  of  redemption 
was:  principal,  $3,449.52;  taxes,  $7.68;  insurance,  $12.50;  and 
interest,  $339.42. 

This  writ  was  served  upon  William  Evans  senior,  as  well  as 
upon  his  son.  No  appearance  was  entered,  and  on  the  27th  May, 
1896,  a judgment  was,  in  due  course,  and,  so  far  as  I can  see, 
regularly,  entered  against  both  of  the  defendants,  requiring  pay- 
ment of  $4,004 — the  amount  due  on  the  footing  of  the  writ  and 
subsequent  interest,  on  the  27th  November,  1896,  in  default  of 
which  the  defendants  were  to  stand  foreclosed. 

No  money  was  paid,  but  on  the  9th  December,  1896,  the  plain- 
tiff obtained  an  order  ex  parte  from  the  Local  Master  at  Hamilton, 
upon  reading  the  judgment  and  the  mortgage,  amending  the  judg- 
ment as  of  the  27th  November,  1896  (i.e.,  the  day  for  redemption 
and  not  the  day  of  the  judgment),  providing  for  redemption: 
(first)  of  all  the  land  upon  payment  by  the  son  of  $4,004 ; (second) 
of  the  father’s  lands  upon  payment  of  $4,004  less  $2,500  = $1,504; 
(third),  in  that  event,  of  the  son’s  lands  on  payment  of  $2,500. 

On  the  same  day,  an  order  was  also  made  by  the  Master  re- 
ferring it  to  himself  as  Local  Master  to  fix  a new  day  for  redemp- 
tion. 

This  order  for  a new  day  and  the  warrant  were,  as  shewn  by 
the  report,  served  on  the  father — the  son  could  not  be  found. 
A new  day  was  fixed,  the  16th  June,  1897,  and  the  amount  for 
redemption,  $4,152.47,  and  $1,652.47  as  the  difference  between 
that  sum  and  $2,500. 

Attempt  was  made  to  serve  this  report  on  the  father  and  son, 
and  it  was  left  for  the  father  at  his  residence. 

On  the  8th  April,  1897,  a credit  notice  was  given,  and  $681.33, 
which  had  been  realised  from  the  sale  of  some  mill  machinery, 
part  of  the  son’s  land,  was  credited  on  each  of  the  sums  named 
for  redemption,  reducing  them  to  $3,471.14  and  $971.14  respec- 
tively. This  notice  was  served  on  both  father  and  son.  No 
money  was  paid;  and  on  the  17th  June,  1897,.  the  final  order  of 
foreclosure  was  issued. 

The  mortgagee,  Edward  Martin,  died  on  the  14th  February, 
1904.  The  land  was  placed  in  the  hands  of  an  agent  and  carried 
until  1905,  when  the  mill-property  was  sold  for  $1,700.  Owing  to 
the  destruction  of  the  agent’s  books,  no  account  can  now  be  made 
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to  shew  the  true  amount  due  on  the  mortgage  if  the  foreclosure  is 
opened  up. 

On  Mr.  Martin’s  death,  the  reversionary  interest  in  the  lands 
of  Evans  the  elder  was  valued  at  $4,053.75 — the  fee  being  valued 
at  $6,900. 

In  1909,  Mr.  Martin’s  executors,  believing  that  they  owned  the 
lands  absolutely,  subject  to  the  life  estate,  made  a party  wall 
agreement  with  the  owner  of  adjoining  lands.  William  Evans 
senior  died  on  the  3rd  September,  1907,  intestate;  his  sons,  James 
Evens  and  William  Evans,  are  his  heirs.  No  letters  of  administra- 
tion have  issued  to  his  estate. 

The  life-tenant  died  on  the  10th  August,  1916. 

James  Evans  says  that  the  lands  owned  by  the  father  were 
on  the  17th  June,  1897,  worth  $8,000,  and  are  now  worth  $20,000. 

The  grounds  of  attack  are: — 

(1)  The  judgment  of  the  27th  May,  1896,  could  not  have  been 
obtained  on  praecipe. 

(2)  The  judgment  should  have  been  in  the  form  of  the  amended 
judgment,  and  this  could  not  have  been  obtained  on  praecipe. 

(3)  The  Master  had  no  power  to  amend  the  judgment. 

(4)  The  original  judgment  was  wrong,  as  it  was  against  the 
father  for  the  whole  amount. 

(5)  The  amended  judgment  is  for  too  much. 

(6)  The  amount  received  from  the  sale,  $681.33,  was  sufficient 
to  pay  the  amount  of  the  father’s  liability. 

(7)  The  final  order  is  wrong  because  in  clause  3a  of  the  judg- 
ment the  foreclosure  on  default  is  to  be  of  William  Evans  the 
younger  and  not  of  William  Evans  the  elder.  This  is  an  obvious 
clerical  error  in  the  judgment. 

Before  answering  these  contentions,  Mr.  Armour  took  several 
preliminary  objections: — 

First,  the  applicants  have  no  status.  The  administrator  of 
the  estate  of  Evans  senior  is  the  only  person  who  can  complain. 

Second,  the  Statute  of  Limitations  having  run  in  favour  of  the 
mortgagee,  the  Court  should  not  interfere,  even  if  the  judgment 
is  irregular. 

Third,  if  the  statute  is  for  any  reason  not  applicable,  the  Court, 
acting  by  analogy,  would  hold  the  applicant  precluded  by  laches 
and  delay. 
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Fourth,  the  rights  of  third  parties  having  intervened,  and  the 
persons  claiming  under  the  mortgagee  having  dealt  upon  the 
footing  of  his  title  being  absolute,  it  would  be  unjust  and  inequit- 
able to  interfere,  in  view  of  the  laches  of  the  mortgagor  and  those 
claiming  under  him. 

I think  Mr.  Armour’s  contention,  based  upon  the  Statute  of 
Limitations,  is  entitled  to  prevail. 

Section  20  of  the  Limitations  Act,  R.S.O.  1914,  ch.  75,  enacts: 
“ Where  a mortgagee  has  obtained  the  possession  ...  of 
any  land  . . . comprised  in  his  mortgage  the  mortgagor,  or 

any  person  claiming  through  him,  shall  not  bring  any  action  to 
redeem  the  mortgage,  but  within  ten  years  next  after  the  time  at 
which  the  mortgagee  obtained  such  possession  . . .” 

The  “land”  in  question  was  a reversionary  interest  in  the  three 
parcels  owned  by  the  father.  The  life-tenant  was,  until  her  death 
in  August,  1916,  in  occupation  of  the  land.  For  this  reason,  it  is 
said,  this  section  does  not  aid  the  mortgagee. 

But  by  the  interpretation  section,  2 (c),  “Land”  includes 
estates  in  remainder  or  reversion;  and  the  mortgage  was  not  of 
the  fee,  but  of  the  estate  in  remainder;  and  that  of  which  the  mort- 
gagee must  be  in  possession  is  not  the  land  itself,  but  the  estate  in 
remainder  which  is  covered  by  his  security. 

“Possession”  of  this  estate  must  mean  something  widely 
different  from  possession  of  the  land  itself. 

In  Kirby  v.  Cowderoy,  [1912]  A.C.  599,  the  Privy  Council  had 
before  it  the  case  of  a mortgage  of  wild  land  of  which  no  one  was 
in  actual  possession.  The  mortgagee  paid  the  taxes — the  mort- 
gagor did  nothing.  The  mortgagor,  after  20  years,  sought  to 
redeem;  the  mortgagee  relied  upon  the  statute.  The  principle 
was  laid  down:  “Possession  of  land  must  be  considered  in  every 
case  with  reference  to  its  peculiar  circumstances,  the  character 
and  value  of  the  property,  the  suitable  and  natural  mode  of  using 
it,  and  the  course  of  conduct  which  its  proprietor  might  reasonably 
be  expected  to  follow  with  due  regard  to  his  own  interest.”  And 
so  the  mortgagee  was  deemed  to  be  in  possession  of  this  land, 
which  was  in  truth  in  possession  of  no  one. 

Here  in  the  writ  the  plaintiff  claimed  possession,  and  by  the 
judgment  the  defendants  were  directed  to  give  possession,  and 
the  mortgagee  has  ever  since  regarded  the  reversionary  interest 
as  his,  and  done  all  that  an  owner  could  do,  and  after  his  death 
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those  claiming  under  him  have  dealt  with  this  reversion  as  their 
own.  There  was  as  much  possession  as  the  nature  of  the  estate 
permitted. 

On  the  other  hand,  the  mortgagor  has  acquiesced  in  the 
situation.  He  submitted  to  the  foreclosure  and  the  judgment  for 
possession,  and  has  never  done  anything  which  an  owner  might 
be  expected  to  do. 

When  once  the  Court  recognised  that  physical  occupation  of 
land  and  possession  under  the  statute  are  two  quite  different 
things,  it  seems  to  me  that  it  in  effect  established  that,  when  there 
can  be  no  physical  occupation,  possession  in  the  eye  of  the  law 
must  follow  the  legal  estate;  and,  as  soon  as  the  mortgage  becomes 
in  default,  and  the  mortgagee  is  entitled  to  possession,  he  must  be 
deemed  to  be  in  possession,  unless  the  contrary  can  be  shewn. 

In  the  alternative,  I think  that  if,  for  any  reason,  the  statute 
should  not  be  regarded  as  applicable,  this  application  is  in  the 
nature  of  a proceeding  looking  to  redemption;  and,  for  that  reason,, 
equity  should  follow  the  law,  and  hold  that  the  laches  of  the  mort- 
gagor for  a period  exceeding  the  statutory  limit  precludes  the 
granting  of  any  relief. 

Entertaining  these  views,  I need  not  enter  upon  the  other 
questions  discussed. 

The  motion  must  be  dismissed  with  costs. 


James  Evans  and  William  Evans  the  younger  appealed  from 
the  order  of  Middleton,  J. 

April  11.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Lennox,  and  Rose,  JJ. 

W.  S.  MacBrayne,  for  the  appellants,  argued  that  the  final 
order  of  foreclosure  could  not  stand,  being  based  upon  a judgment 
which  was  invalid,  whether  the  first  or  the  amended  judgment 
should  be  taken  as  the  basis.  As  to  the  first  judgment,  all  the 
proceedings  preceding  it  were  irregular.  The  amounts  claimed  in 
the  endorsement  of  the  writ  were  unwarranted,  and  so  a default 
, judgment  based  thereon  should  be  set  aside:  Muir  v.  Jenks,  [1913] 
2 K.B.  412.  It  was  not  such  a judgment  as  could  rightly  be  ob- 
tained on  praecipe,  but  only  on  motion:  Appleby  v.  Turner  (1900), 
19  P.R.  145,  at  p.  148;  George  v.  Green  (1906),  13  O.L.R.  189,  at 
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p.  202.  As  to  the  amended  judgment,  that  cannot  stand,  be- 
cause all  the  proceedings  before  the  Local  Master,  except  the 
final  order  of  foreclosure,  were  invalid.  The  Statute  of  Limita- 
tions cannot  apply,  because  there  was  never  any  real  possession 
by  the  mortgagee  until  the  death  of  the  life-tenant  at  any  rate: 
Gibbs  v.  Guild  (1882),  9 Q.B.D.  59,  at  p.  65;  Rochefoucauld  v. 
Boustead,  [1897]  1 Ch.  196;  In  re  Sharpe,  [1892]  1 Ch.  154,  at  p. 
168.  Nor  can  laches  be  successfully  pleaded  in  a case  such  as 
this,  where  the  proceedings  attacked  were  entirely  unauthorised, 
and  the  interest  in  the  lands  in  question  was  only  a remainder, 
which  neither  party  could  possess. 

E.  D.  Armour,  K.C.,  for  the  executors  of  the  deceased  plain- 
tiff, respondents,  argued  that  the  right  of  redemption  provided  for 
in  the  mortgage  was  exercisable  only  on  payment  of  the  whole  of 
the  mortgage-moneys.  One  could  not  redeem  part  only.  And  so 
the  writ  was  rightly  endorsed,  and  the  first  judgment  was  regular; 
and,  whether  the  endorsement  on  the  writ  was  regular  or  not,  the 
judgment  was  right.  The  endorsement  and  the  first  judgment  sup- 
port the  final  order  of  foreclosure.  As  to  the  amended  judgment, 
it  was  a mere  nullity.  The  Statute  of  Limitations  having  run  in 
favour  of  the  mortgagee,  the  Court  should  not  interfere  even  if  the 
judgment  is  irregular.  He  referred  to  sec.  20  of  the  Limitations  Act, 
R.S.O.  1914,  ch.  75,  and  said  that  “land”  therein  included  estates 
in  remainder,  and  it  was  this  estate  that  the  mortgagee  had  been  in 
possession  of — that  is,  as  much  in  possession  of  it  as  he  could  be : 
Kibble  v.  Fairthorne,  [1895]  1 Ch.  219,  at  p.  225;  Kirby  v.  Cowderoy, 
[1912]  A.C.  599.  If  the  statute  is  not  applicable,  the  Court,  act- 
ing by  analogy,  should  hold  the  appellant  precluded  by  laches 
and  delay:  Hazel  v.  Wilkes  (1910),  1 O.W.N.  1096,  2 O.W.N. 
131.  Counsel  also  contended  that,  the  rights  of  third  parties 
having  intervened,  and  persons  claiming  under  the  mortgagee 
having  dealt  upon  the  footing  of  his  title  being  absolute,  for  in- 
stance, by  paying  succession  duties,  it  would  be  inequitable  to 
interfere,  in  view  of  the  laches  of  the  mortgagor  and  those  claim- 
ing under  him.  He  also  argued  that  the  applicants  had  no 
status,  as  no  administrator  had  been  appointed  to  the  estate  of 
Evans  senior. 

MacBrayne,  in  reply,  said  that  the  appellants  were  willing  to 
take  out  letters  of  administration  to  the  estate  of  Evans  senior, 
and  to  have  the  administrator  added  as  a party.  He  also  re- 
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ferred  to  Faulds  v.  Harper  (1885),  11  S.C.R.  639,  at  p.  650,  and 
Pugh  v.  Heath  (1882),  7 App.  Cas.  235,  on  the  question  of  the  Stat- 
ute of  Limitations. 


April  27.  Meredith,  C.J.C.P.: — Upon  this  appeal  two  ques- 
tions have  been  raised  and  very  fully  argued;  broadly  speaking 
they  are:  (1)  whether  the  final  order  of  foreclosure,  obtained  upon 
praecipe,  in  this  action,  is  invalid;  and  (2),  if  so  whether  the  appel- 
lants, and  those  they  represent  in  this  matter,  have  lost  all  right 
right  and  title  to  the  lands  in  question  under  the  Statute  of 
Limitations,  or  are  precluded  from  making  any  claim  to  them  by 
reason  of  laches  or  estoppel.  And  I may  add  that  the  question 
of  laches  may  be  urged  upon  each  of  these  branches  of  the  appeal : 

(1)  as  a ground  for  sustaining  the  final  order  of  foreclosure;  and 

(2)  as  a ground  of  rejection  of  any  claim  for  redemption  of  the 
lands  even  if  the  final  order  for  foreclosure  be  invalid. 

That  all  of  these  important  questions  should  have  been  raised 
and  considered  upon  a motion  at  Chambers,  and  that  the  parties 
should  desire  to  have  them  considered  here  upon  an  appeal  against 
a Chambers  order,  shews  a strong  desire,  on  the  part  of  all  parties 
to  this  appeal,  to  have  all  questions  that  can  be  raised  respecting 
any  right  or  title  to  the  lands  in  question  determined  in  a speedy 
and  inexpensive  manner;  though  it  may  be  that  the  respondents’ 
position  may  be  weakened  to  some  extent  in  departing  from  the 
usual  mode  of  having  such  questions  as  arise  upon  the  second 
branch  of  this  appeal  determined  at  a trial  of  them  in  the  ordinary 
way:  and  the  appellants  may  be  put  to  a disadvantage  in  regard 
to  right  of  appeal.  But  the  case  may,  and  should,  be  now  dealt 
with  in  the  manner  in  which  the  parties  have  seen  fit  to  present  it. 

The  facts  of  the  case  are  simple  and  not  indeed  in  dispute : — 

The  action  was  commenced  on  the  9th  May,  1896,  and  was 
brought  by  the  mortgagee  against  the  defendants,  father  and  son, 
and  the  father’s  wife,  who  was  not  a party  to  the  mortgage,  for 
foreclosure. 

The  mortgagee,  and  plaintiff,  was  a prominent  member  of 
the  Bar,  and  solicitor  of  the  Courts,  of  this  Province;  the  two  male 
defendants  were  mechanics;  all  parties  lived  at  Hamilton,  in  this 
Province;  and  all  the  mortgaged  property  is  situated  there; 
the  mortgage  is  dated  the  7th  day  of  June,  1893. 
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It  is  quite  plain,  upon  the  face  of  the  mortgage,  that  the  father’s 
liability  was  that  of  a surety  for  his  son’s  debt.  The  son  only  is 
the  “ mortgagor”  named  in  the  mortgage.  He  alone  covenanted 
to  pay  the  mortgage-money  and  interest.  The  father  cove- 
nanted only  to  pay  $500,  part  of  the  principal  sum  secured  by 
the  mortgage,  and  then  only  in  case  the  son  made  default  in  pay- 
ment of  it.  And  it  was  also  provided  by  and  in  the  mortgage  that 
“so  soon  as  the  liability  of  the  mortgagor” — the  son — “hereunder 
shall  have  been  reduced  to  $2,500  the  mortgagee  will  reconvey 
to  the  party  of  the  third  part” — the  father — all  the  lands  of  the 
father  comprised  in  the  mortgage.  The  son  owned  a mill  and  its 
machinery  in  Hamilton,  and  this  was  included  in  the  mortgage, 
and  that  was  all  the  property  he  brought  into  that  security. 
The  father  owned  three  lots  of  land,  with  the  buildings  upon 
them,  in  Hamilton,  subject  to  the  life-estate  of  his  wife  in  them; 
and  these  lands  were  included  in  the  mortgage,  and  were  all  the 
property  he  brought  into  this  security:  the  son  had  no  right  to 
or  interest  in  them.  The  properties  were  not  jointly  mortgaged; 
the  son  in  one  clause  of  the  mortgage  pledged  his;  and  the  father 
in  a quite  separate  clause  pledged  his. 

The  substantial  result,  so  far  as  lands  were  concerned,  was 
that  the  son’s  property  was  mortgaged  as  security  for  the  pay- 
ment of  the  whole  debt,  and  was  treated  as  sufficient,  with  the 
separate  covenants  for  payment  which  I have  mentioned  and  with 
some  other  security  the  mortgagee  had  — the  Brown  mortgage — 
for  the  payment  of  $2,500;  and  the  lands  of  the  father  were 
mortgaged  as  security  for  the  payment  of  the  son’s  debt  over  and 
above  the  $2,500;  and  for  that  only.  In  short,  the  father’s  lands 
were  pledged  as  security  for  any  indebtedness,  upon  the  mortgage, 
over  and  above  $2,500:  and  upon  payment  of  that  surplus  the 
father  was  entitled  to  redeem  his  lands. 

Mr.  Armour’s  contention  that  that  is  not  so,  a contention 
made  in  the  face  of  the  assertion  by  so  capable  a lawyer  as  the 
mortgagee,  that  it  was  so,  and  an  assertion  given  effect  to  in  the 
amended  judgment  in  this  action,  upon  which  the  final  order  for 
foreclosure  now  in  question  was  made,  and  so  explicitly  and 
definitely  so  asserted,  can  be  looked  upon  only  as  a very  forlorn 
hope.  It  is  based  upon  the  power  of  sale  contained  in  the  mort- 
gage; but  (1),  as  the  power  of  sale  was  never  exercised,  its  pro- 
visions cannot  apply;  and,  if  it  had  been  or  if  they  could  be,  (2) 
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how  can  it  reasonably  be  contended  that  payment  of  interest  and 
payment  of  principal  secured  by  the  mortgage  does  not  mean  pay- 
ment in  the  manner  provided  for  in  the  mortgage — $2,500  out  of 
the  son’s  property  and  the  overplus  only  out  of  the  father’s? 
Mortgage  and  judgment  are  quite  too  much  for  such  a contention 
now. 

The  writ  of  summons  in  the  action  was  specially  endorsed  in 
general  conformity  with  the  rules  of  practice  and  forms  then  in 
force,  except  that  the  claim  was  said  to  be  “on  a conveyance 
bearing  even  date”  with  the  mortgage  and  “made  between  the 
defendants  Eliza  Jane  Evans  of  the  first  part  and  the  plaintiff 
of  the  second  part,”  as  well  as  upon  the  mortgage. 

But  the  amounts  claimed  in  the  endorsement  were  entirely  un- 
warranted. Instead  of  making  the  claim  in  accordance  with  the 
mortgage,  in  the  manner  I have  mentioned,  the  whole  sum  due, 
by  the  son  only,  upon  the  mortgage,  was  alleged  to  be  due  by 
each  party,  and  his  property,  alike:  no  kind  of  difference  as  to 
one  or  other  was  in  any  way  indicated;  nor  was  it  indicated  in 
what  manner  the  female  defendant  was  concerned;  and,  as  I have 
said,  she  was  not  a party  to  the  mortgage. 

In  default  of  appearance,  a praecipe  judgment  was  obtained 
from  the  proper  local  officer,  dated  the  27th  May,  1896,  against 
all  the  defendants,  in  which  judgment  subsequent  interest  was 
added  to  the  amounts  claimed  in  the  endorsement,  and  a day  was 
fixed  for  the  payment  by  all  of  them,  in  default  of  which  they  were 
all  to  be  absolutely  foreclosed  “of  and  from  all  equity  of  redemp- 
tion in  and  to”  all  the  mortgaged  lands. 

Such  an  endorsement  and  judgment  were  so  plainly  unwar- 
ranted by  the  practice,  that  it  seems  difficult  to  understand  how 
the  local  officer  could  have  permitted  the  judgment  to  be  entered,  ex- 
cept perhaps  because  of  the  high  standing  of  the  plaintiff  and  his  firm 
of  solicitors.  Though  the  local  officer  was  acting  only  in  a ministerial 
capacity,  it  was  his  duty  to  see  that  the  case  was  one  coming  within 
the  extraordinary  provisions  of  the  practice  permitting  judgment  to 
be  entered  by  such  an  officer,  without  the  direction,  or  inter- 
position, of  any  Judge  or  judicial  officer;  and  the  reference,  in  the 
endorsement,  to  the  claim  being  made  upon  a deed,  the  female 
party  being  no  party  to  the  mortgage,  and  the  taking  of  th°  subse- 
quent account  by  this  local  officer,  should  have  called  his  attention 
to  the  fact  that  the  case  was  not  one  for  judgment  on  praecipe. 
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The  time  fixed  by  this  judgment  for  the  payment  having 
elapsed,  the  plaintiff’s  solicitors  took  steps  to  obtain  a final  order  of 
foreclosure;  and,  in  so  doing,  evidently  the  proceeding  which  had 
been  taken  must  have  been  brought  to  the  attention  of  the  plaintiff 
or  of  some  one  in  his  firm’s  office  having  a knowledge  of  the  practice; 
for,  before  the  final  or^ler  was  obtained,  the  abortive  character 
of  the  proceedings  up  to  that  time  seems  to  have  been  made  plain 
to  those  having  the  conduct  of  the  matter;  and  thereupon  the 
proceedings  with  a view  to  obtaining  the  final  order  were  dropped, 
and,  instead,  an  application  to  amend  the  judgment  so  as  to  make 
it  conform  to  the  rights  of  the  parties  precisely  as  I have  indicated 
them,  was  made,  but  was  not  made  to  the  local  officer  who  had 
entered  the  judgment;  it  was  made  to  the  Local  Master,  so  it  is 
said;  and,  upon  his  order  the  judgment  was  amended  so  as  to  be 
quite  in  accord  with  the  rights  of  the  parties  under  the  mortgage; 
but  there  is  yet  nothing  to  indicate  why  the  female  defendant  was 
made  a party,  or  what,  if  any,  right  the  plaintiff  had  against  her. 
All  the  provisions  of  the  first  judgment  inconsistent  with  the 
respective  rights  of  father  and  son  were  struck  out;  but  no  change 
was  made  in  the  time  fixed  for  payment,  and  so,  when  this  new 
judgment  was  made,  its  effect  was  to  provide  for  foreclosure  for 
non-payment  of  these  new  amounts  not  six  months  from,  that  time 
but  on  a day  which  was  passed,  when  the  amendment  was  made; 
and,  notwithstanding  that  this  new  judgment  fixed  the  amounts, 
appointed  a day  for  payment,  and  provided  for  foreclosure  in 
default,  another  order  was  made  by  the  same  Local  Master 
referring  it  to  him  to  take  a new  account,  tax  costs,  and  fix  a new 
day  for  redemption : and  under  this  order  he  made  a report,  dated 
the  16th  December,  1896,  in  which  he  dealt  with  the  rights  of  the 
parties  in  the  proper  manner,  as  he  had  done  in  amending  the 
judgment,  fixed  a new  day,  six  months  from  the  date  of  his  report, 
and  varied  the  several  amounts  payable  accordingly;  the  result 
being  that  the  amount  which  the  son  was  to  pay  to  redeem  all  the 
mortgaged  properties  was  $4,152.57,  and  the  amount  which  the 
father  was  to  pay  to  redeem  his  land,  if  the  son  did  not  redeem  all, 
was  $1,652.47. 

Default  was  made,  or,  more  accurately  speaking,  neither  sum 
was  paid  at  the  time  fixed,  or  at  any  other  time;  and,  on  affidavits 
and  certificates  proving  such  non-payment,  and  upon  a further 
affidavit  of  the  plaintiff,  a final  order  of  foreclosure  was  issued  by 
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the  Local  Master,  dated  the  17th  day  of  June,  1897.  That  this 
order  was  made  upon  the  amended  judgment  and  report,  and 
default  under  them  only,  is  too  obvious  to  waste  a word  over  it: 
the  certificate  of  non-payment  and  affidavits  upon  which  it  was 
made,  not  to  speak  of  the  delay  of  over  six  months  under  the 
amended  judgment,  leave  no  room  for  discussion. 

It  is  not  now  contended  that  any  of  these  proceedings  before 
the  Local  Master,  except  the  final  order  of  foreclosure,  were  in  any 
way  authorised  by  the  practice  of  the  Court;  on  the  contrary,  for 
the  respondents,  it  is  contended  that  they  were  entirely  invalid: 
it  is  only  by  that  forlorn  method  that  the  respondents  attempt  to 
support  the  final  order  of  foreclosure ; saying  that  the  endorsement 
was  good,  the  first  judgment  upon  it  was  good,  and  these  two 
support  the  final  order.  But  obviously,  in  all  three  respects,  that 
contention  is  erroneous:  the  endorsement  was  bad;  the  first 
judgment  entered  upon  it  was  bad,  and,  if  it  had  not  been,  it  was 
abandoned  by  the  plaintiff;  and  the  final  order  is  bad,  because 
based  upon  the  amended  judgment  and  report,  and  upon  them 
only,  both  being  bad,  admittedly  bad;  and,  if  it  had  been  based  on 
the  first  judgment,  equally  would  be  bad,  because  it  was  bad. 

Whenever  the  law  has  permitted  judgment  to  be  entered  upon 
praecipe,  that  is,  entered  up  practically  by  the  plaintiff’s  solicitor 
without  the  interposition  of  Judge  or  jury,  or  a judicial  officer  of 
any  character,  it  has  wisely,  and  almost  necessarily,  kept  the 
plaintiff  firmly  within  his  rights;  and,  where  he  has  abused  his 
power,  has,  irrespective  of  any  other  considerations,  deprived  him 
altogether  of  that  which  he  has  taken,  his  judgment:  see  Rogers 
v.  Hunt  (1854),  10  Ex.  474;  Rodway  v.  Lucas  (1855),  ib.  667,  at 
pp.  673-4;  Wilks  v.  Wood,  [1892],  1 Q.B.  684;  Solmes  v.  Stafford 
(1894),  16  P.R.  264;  Clarkson  v.  Dwan  (1896),  17  P.R.  206. 

In  this  case  there  was  an  endorsement  of  a claim  which  had  no 
foundation  in  fact;  and  which  the  plaintiff  subsequently  varied 
to  one  of  an  entirely  different  character.  If,  therefore,  the  judg- 
ment on  which  the  final  order  rests  had  been  made  on  that  endorse- 
ment, it  was  an  endorsement  entirely  improper,  and  one  which 
could  not  support  a judgment  upon  it,  because  of  a claim  which 
was  not  only  unwarranted  by,  but  contrary  to,  the  provision  of  the 
mortgage  upon  which  it  was  based. 

But,  as  I have  said,  the  final  order  for  foreclosure  is  not  based 
upon  a judgment  in  accordance  with  that  endorsement;  it  is 
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based  upon  a judgment  upon  the  entirely  different,  but  the  just 
and  proper,  claim  of  the  plaintiff.  Therefore  the  judgment  is  not 
upon  a specially  endorsed  writ — I mean  of  course  specially  en- 
dorsed mortgage  action  writ — and,  besides,  it  was  not  entered 
by  the  proper  officer,  and  so  is  wholly  ineffectual. 

In  such  a case  as  this  the  appellants  are  seeking  no  indulgence 
of  any  kind:  the  judgment  is  wholly  invalid  and  must  be  set  aside; 
to  have  it  set  aside  is  the  right  of  those  against  whom  it  stands, 
the  right  ex  debito  justitice:  Hoffman  v.  Crerar  (1899),  18  P.R.  473, 
19  P.R.  15;  Appleby  v.  Turner  (1900),  19  P.R.  145  and  175; 
Anlaby  v.  Proetorius  (1888),  20  Q.B.D.  764;  Muir  v.  Jenks,  [1913] 
2 K.B.  412;  and  Crane  & Sons  v.  Wallis,  [1915]  2 I.R.  411. 

It  seems  to  me  to  be  preposterous  for  the  plaintiff  to  urge  delay 
as  an  answer  to  a motion  such  as  this,  in  which  the  proceeding 
attacked  was  entirely  unauthorised  and  so  invalid;  and  the  more 
so  as  the  lands  in  question  have  been  all  these  years  only  a remain- 
der, which  neither  party  could  possess  or  has  attempted  to  deal 
with  in  any  manner  which  prevents  the  rights  of  the  parties 
respecting  it  being  dealt  with  now  quite  as  well  as  they  could  have 
been  when  the  invalid  proceedings  were  taken;  and  so  a case  in 
which  the  injustice  and  unfairness  are  altogether  on  the  part  of 
the  respondents  in  endeavouring  to  retain  the  property  of  these 
mechanics,  property  worth  from  $15,000  to  $20,000,  for  a debt 
probably  less  than  one-fifth  of  its  actual  value.  Put  bluntly,  the 
respondents  want  to  get  five  times  more  than  their  debt,  out  of 
these  poor  men,  because  they,  these  respondents,  did  that  which 
was  wrong  and  thereby  obtained  an  improper  and  invalid  order 
against  the  defendants  in  this  action.  It  was  their  duty,  not  that 
of  the  defendants,  to  get  rid  of  their  invalid  order  and  to  proceed 
regularly  in  the  action. 

Cases  in  which,  by  analogy  to  the  Statute  of  Limitations,  it 
was  said,  a plaintiff  was  denied  leave  to  proceed  with  his  own 
action  are  entirely  different;  but  even  in  those  cases  there  was 
more  than  the  delay  in  the  plaintiff’s  way,  there  had  been  posses- 
sion and  other  circumstances  against  him:  see  Re  Leslie  (1893), 
23  O.R.  143.  I find  it  impossible  to  understand  how  there  can 
be  any  analogy  to  a statute,  based  upon  possession,  in  a case  in 
which  there  has  been  no  kind  of  possession. 

All  this  seems  to  me  to  be  quite  plain;  and  to  have  been  the 
view  of  the  learned  Judge  at  Chambers,  because,  though  familiar 
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with  the  practice,  he  did  not  attempt  to  support  the  final  order  of 
foreclosure,  or  the  proceedings  upon  which  it  was  based,  but  found 
in  favour  of  the  respondents  on  the  other  branch  of  the  case.  So, 
too,  it  seems  to  me  to  be  the  view  of  the  respondents,  because 
otherwise  it  seems  impossible  to  account  for  their  contention 
that  the  amendment  of  the  judgment,  the  order  of  reference,  and 
the  Master’s  report,  were  all  nullities,  and  so  take  away  from  the 
final  order  of  foreclosure  all  that  it  was  based  upon. 

And,  with  the  final  order  for  foreclosure  gone,  all  other  ques- 
tions fall  to  the  ground.  What  is  left  is  a subsisting  action  for 
foreclosure,  in  which,  until  final  order  of  foreclosure,  the  defendants 
are  entitled  to  redeem.  The  Statute  of  Limitations  is  out  of  the 
question;  so  too  are  laches  and  estoppel,  of  which  latter  there  was 
also  not  a tittle  of  evidence  so  far  as  the  father  was  concerned;  his 
property  was  &ot  sold,  he  standing  by  and  not  objecting.  So,  too, 
the  pending  action  saves  the  respondents  from  the  Statute  of 
Limitations,  which  would  have  prevented  an  action  being  brought 
now. 

So  that,  by  having  this  action  dismissed,  or  otherwise  got  rid  of, 
without  interfering  with  the  right  to  bring  a new  action,  the 
respondents  could  not  better  their  position. 

And,  if  that  were  not  so,  how  could  the  Statute  of  Limitations 
help  them?  They  never  had  possession  of  these  lands;  they  were 
never  entitled  to  possession:  the  life-tenant  was  entitled  to  and 
actually  had  possession  continuously  until  she  died  recently,  and 
it  is  altogether  likely  that  her  husband,  the  father,  lived  with  her, 
though  in  one  of  the  affidavits  it  is  said,  but  only  on  information 
not  given,  that  they  at  one  time  lived  apart.  It  is  obviously 
inaccurate  to  say  that  any  one  has  all  the  possession  that  is 
possible  of  property  to  which  he  had  no  right  of  possession,  and 
of  which  he  had  no  possession  whatever.  The  land  was  something 
very  capable  of  possession,  and  was  fully  possessed  and  enjoyed 
by  the  person  entitled  to  such  possession  and  enjoyment. 

The  Statute  of  Limitations  expressly  provides  that,  in  such 
a case  as  this,  the  remainderman’s  right  to  bring  an  action  to 
recover  land  first  accrues  when  his  estate  becomes  one  in  possession 
— at  the  termination  of  the  life-estate;  which  in  this  case  was  quite 
recently;  and  that  no  action  to  redeem  shall  be  brought  but  within 
ten  years  after  the  mortgagee  has  obtained  the  possession  of  the 
mortgaged  land  or  the  receipt  of  the  profits  or  any  rent  of  it : secs. 
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6 and  20;  see  Kay  v.  Wilson  (1877),  2 A.R.  133:  and,  when  there 
are  express  provisions  covering  a case,  proceeding  by  analogy  to 
a statute  should  be  obviously  out  of  the  question;  it  would  be 
proceeding  in  opposition  to  it  if  applied  to  a case  within  it  in  any 
manner  different  from  its  provisions. 

Whether  the  course  taken  by  the  Court  in  such  cases  as  Skae  v. 
Chapman  (1874),  21  Gr.  534,  was  well  taken  or  not,  they  have  no 
application  to  such  a case  as  this:  in  Skae’s  case  there  were  posses- 
sion, sales  and  resales,  building  and  rebuilding  on  a large  scale, 
by  the  assignees  of  the  mortgage,  to  the  knowledge  of  the  heirs  of 
the  mortgagor,  who  also  knew,  “or  had  reason  to  suspect/’  a 
defect  in  the  sale  of  the  equity  of  redemption.  It  is  said  in  some- 
what an  indefinite  way  that  these  respondents  in  the  year  1909 
became  parties  to  an  agreement  respecting  a party  wall  on  one 
of  the  lots  in  question;  but  how  can  that  affect  the  question  of 
right  to  redeem?  As  mortgagees  their  concurrence  would  be 
needed,  and,  if  it  were  not,  there  is  no  suggestion  that  the  agree- 
ment onerously  affects  them  in  any  manner:  all  it  amounts  to  is 
that  as  mortgagees  they  are  bound  by  it.  Then  it  is  said  that 
some  succession  taxes  were  paid  in  respect  of  this  property  by  the 
mortgagee’s  legal  representatives,  and  that  two  of  the  heirs  at  law 
of  the  mortgagee  assigned  their  shares  in  the  residuary  estate  of 
the  mortgagee  in  the  belief  that  this  property  belonged  to  the 
estate  absolutely:  but  how  in  any  kind  of  reason  can  these  things 
be  advanced  to  support  the  wrong  of  the  mortgagee  in  the  fore- 
closure proceedings?  The  mortgagor  had  no  knowledge  of  them. 
They  can  rightly  only  create  surprise  that  they  should  be  advanced 
as  reasons  for  supporting  an  invalid  order  obtained  by  him  through 
whom  the  respondents  can  alone  claim  any  interest  in  the  land  in 
question. 

So  that  it  seems  to  me  very  plain  that,  if  the  appellants  were 
in  the  position  of  persons  seeking  to  redeem,  not  defendants  in  a 
pending  action  for  foreclosure,  nothing  has  been  proved  which 
should  stand  in  the  way  of  payment  by  them  of  the  debt  and 
release  by  the  mortgagees  of  the  pledge.  And  I am  by  no  means 
persuaded  that,  if  the  appellants  were  seeking  merely  to  be  let 
in  to  redeem  against  a regular  final  order  of  foreclosure,  it  is  quite 
clear  that  they  should  fail  in  such  an  application;  a mortgage 
should  be  a mortgage  as  long  as  no  one  is  really  injured  by  so 
treating  it : it  ought  not  to  be  the  means  of  making  a fortune  to  the 
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loss  of  those  who  can  far  less  afford  to  lose  it:  see  Campbell  v. 
Holyland  (1877),  7 Ch.  D.  166. 

A formal  objection  to  the  motion  was  made  at  Chambers,  but 
the  case  was  there  dealt  with  on  its  merits  notwithstanding.  I am 
not  quite  sure  whether  it  was  intended  to  be  relied  upon  here;  but, 
whether  it  was  or  not,  it  is  equally  easily  disposed  of.  The 
objection  is,  that  a legal  representative  of  the  father’s  estate  is  a 
necessary  party  to  this  application.  He  is;  and  should  have  been 
added  on  the  motion  for  leave  to  proceed.  But  Mr.  MacBrayne 
now  undertakes  to  add  such  a party  before  any  further  proceedings 
are  taken  in  the  action.  That  may  and  must  be  done ; it  should  be 
required  if  no  objection  had  been  taken  in  respect  of  it:  the  estate 
of  the  father,  even  if  it  comprises  nothing  more  than  the  equity 
of  redemption  in  question,  is  quite  a fortune  for  poor  persons;  and 
it  may  be  that  there  are  creditors.  Probate  or  letters  of  adminis- 
tration must  be  obtained  in  the  usual  way:  the  case  is  not  one  for 
administration  ad  litem  only. 

I would  allow  the  appeal  and  discharge  the  judgments  and  final 
order  of  foreclosure  made  in  the  action.  The  respondents  can  then 
proceed  to  enforce  their  mortgage,  and  the  appellants  can  redeem, 
both  according  to  their  rights  under  it.  The  appellants  should 
have  their  costs  of  the  proceedings  at  Chambers  and  of  this  appeal. 

Riddell  and  Rose,  JJ.,  agreed  that  the  appeal  should  be 
allowed. 

Lennox,  J. : — I have  come  to  the  conclusion,  after  a good  deal 
of  hesitation,  that  the  appeal  should  be  dismissed.  There  cer- 
tainly were  grave  irregularities  in  the  foreclosure  proceedings 
taken  by  the  mortgagee;  but,  whether  the  Statute  of  Limitations 
does  or  does  not  apply — and  I am  inclined  to  think  that 
“ possession”  within  the  meaning  of  the  statute  must  be  inter- 
preted by  reference  to  the  nature  of  the  property,  its  physical 
condition,  and  intervening  rights  of  actual  occupation — at  all 
events  after  the  lapse  of  so  many  years,  the  changed  conditions 
in  the  meantime,  and  the  continued  recognition  of  the  plaintiff’s 
title  by  William  Evans  the  elder  down  to  the  time  of  his  death,  the 
equities  to  my  mind  are  stronger  on  the  side  of  the  respondents 
than  on  the  side  of  the  appellants,  and  the  judgment  of  my  learned 
brother  Middleton  ought  not  to  be  disturbed. 

Appeal  allowed ; Lennox,  J.,  dissenting. 
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Dominion  Supply  Co.  v.  T.  L.  Robertson  Manufacturing  Co 

Limited. 


Contract — Sale  of  Goods  by  Manufacturers — Condition  as  to  Prices  at  which 
Sales  to  be  Made  by  Vendee  to  Customers — Criminal  Code,  sec.  4-98  (6),  ( d ) 
— Restraint  and  Injury  of  Trade  and  Commerce — Unduly  Preventing  or 
Lessening  Competition — Combination  or  Conspiracy — Agreement — Public 
Policy — Action  for  Breach  of  Contract — Counterclaim — Costs. 

A contract  for  the  sale  by  the  defendant  company  to  the  plaintiff  of  a quantity 
of  nails  was  found  to  be  subject  to  a provision  that  the  plaintiff  would  sell 
the  nails  to  his  customers  at  a price  the  same  as  the  “association  price;” 
and,  evidence  as  to  the  agreement  and  operation  of  the  association,  which 
was  called  “The  Canadian  Wire  Products  Association,”  and  consisted  of 
fifteen  firms  or  companies,  of  which  the  defendant  company  was  one,  being 
given,  it  was  held,  having  regard  to  the  scope  of  the  association — it  included 
all  Canada — that  the  fixing  of  the  prices  of  the  manufacturers,  the  whole- 
salers, and  the  jobbers,  to  retailers,  precluded  competition  in  the  trade  of 
the  entire  product  of  manufactures  of  this  industry  in  Canada;  and  it 
therefore  unduly  restrained  and  injured  trade  and  commerce  in  relation 
to  such  articles,  contrary  to  clause  (6)  of  sec.  498  of  the  Criminal  Code, 
and  unduly  prevented  or  lessened  competition  in  the  purchase,  barter,  and 
sale  of  the  same,  contrary  to  clause  ( d ). 

The  agreement  was  contrary  to  public  policy  and  in  breach  of  the  provisions 
of  sec.  498  of  the  Code;  and  the  plaintiff  was  not  entitled  to  sue  for  a breach 
of  his  contract  with  the  defendant  company,  and  the  defendant  company 
was  not  entitled  to  recover  the  amount  due  under  the  contract. 

The  action  and  counterclaim  were  dismissed;  and,  as  the  parties  were  in  pari 
delicto,  no  order  was  made  as  to  costs. 

Review  of  the  English,  American,  and  Canadian  cases. 

The  provisions  of  sec.  498  are  to  be  construed  as  a departure  from  the  common 
law  of  England,  as  laid  down  in  the  decided  cases,  to  the  extent  that  sec. 
498  differs  from  the  common  law. 

Attorney-General  of  the  Commonwealth  of  Australia  v.  Adelaide  Steamship  Co., 
[1913]  A.  C.  781,  distinguished. 

Standard  Oil  Co.  of  New  Jersey  v.  United  States  (1910),  221  U.S.  1,  approved 
and  applied. 

Rex  v.  Elliott  (1905),  9 O.L.R.  648,  and  Wampole  & Co.  v.  F.  E.  Karn  Co. 
Limited  (1906),  11  O.L.R.  619,  followed. 

Action  for  damages  for  breach  of  a contract.  Counterclaim 
for  SI, 000  under  the  contract. 


1917 

April  27. 


March  6.  The  action  and  counterclaim  were  tried  by  Clute, 
J.,  without  a jury,  at  Kingston. 

J.  L.  Whiting,  K.C.,  for  the  plaintiff. 

J.  B.  Clarke,  K.C.,  for  the  defendant  company. 

April  27.  Clute,  J.: — The  action  is  brought  to  recover 
damages  for  the  non-delivery  of  a balance  of  15,000  kegs  of  nails 
purchased  by  the  plaintiff  from  the  defendant  in  November,  1915. 
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The  contract  was  by  correspondence,  and  the  nails  were  to  be 
delivered  as  called  for,  the  specifications  to  be  in  by  the  1st  May, 
1916.  The  defendant  delivered  some  2,581  kegs.  The  specifica- 
tions were  put  in  for  some  7,500  kegs  which  were  not  delivered, 
and  the  defendant  refused  to  deliver  the  same,  and  cancelled  the 
contract,  upon  the  ground  that  the  plaintiff  had  become  disentitled 
to  receive  the  further  delivery,  owing,  as  it  is  alleged,  to  his  breach 
of  the  contract  by  selling  under  the  association  price.  This  is  the 
principal  defence  raised  by  the  defendant,  and  is  thus  pleaded: — 

“3.  The  defendant  says  that  the  alleged  contract  referred  to  in 
the  plaintiff’s  statement  of  claim  provided,  amongst  other  things, 
and  the  same  was  subject  to  a condition,  that  the  plaintiff  would 
sell  the  nails  to  his  customers  at  a price  the  same  as  the  association 
prices,  and  not  otherwise,  but  the  plaintiff,  notwithstanding  the 
said  provision  or  condition  of  the  contract,  and  contrary  to  the 
same,  sold  the  said  nails  to  his  customers  at  a price  less  than  the 
association  prices,  and  the  defendant  thereupon  refused  to  deliver 
to  the  plaintiff,  or  his  customers,  the  nails  specified  by  the  plaintiff 
and  referred  to  in  the  5th  and  6th  paragraphs  of  the  plaintiff’s 
statement  of  claim.” 

There  are  other  defences  as  to  non-payment,  but  the  real 
contest  is  under  this  defence. 

To  this  the  plaintiff  replied : — 

“la.  The  plaintiff,  while  denying  that  the  contract  con- 
tained any  such  condition  requiring  the  plaintiff  to  sell  the  nails 
to  his  customers  at  association  prices,  as  alleged  in  paragraphs  3 
and  8 of  the  defendant’s  statement  of  defence  and  counterclaim, 
says  that,  if  there  was  any  such  condition,  it  was  illegal  and  in 
contravention  of  section  498  of  the  Criminal  Code  of  Canada,  and 
therefore  not  binding  on  the  plaintiff.” 

The  plaintiff  admits  that  he  sold  under  association  prices,  and 
claims  that  he  had  a right  to  do  so.  He  denies  that  there  was  any 
such  limitation  as  claimed  by  the  defendant  in  the  contract,  and 
asserts  that  the  earlier  correspondence  between  the  parties,  shew- 
ing such  limitation,  formed  no  part  of  the  contract,  and  that 
subsequently  the  contract  was  made  free  from  such  limitation. 

In  my  view,  the  whole  correspondence  is  sufficiently  connected 
to  be  admissible  to  shew  what  the  contract  was;  and,  from  this 
correspondence,  I think,  it  clearly  appears  that  the  contract  was 
subject  to  the  provision  claimed  by  the  defendant.  It  will  be 
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convenient  here  to  set  out  such  portions  of  the  correspondence 
as  make  up  the  contract.  It  may  be  mentioned  that  “ Dominion 
Supply  Company”  is  the  trade  name  of  F.  V.  Samwell,  by  whom 
correspondence  in  the  name  of  that  company  was  conducted. 
There  seems  to  have  been  some  earlier  correspondence,  perhaps 
not  material,  than  that  put  in  as  evidence. 

The  first  in  evidence  is  from,  the  defendant’s  manager,  C.  J. 
Stewart,  to  F.  V.  Samwell,  on  the  25-26th  November;  it  is  a night- 
letter,  as  follows:  “ Cannot  do  any  better  than  price  quoted  you. 
Price  advanced  again  to-day.  If  others  want  to  give  away  their 
products  they  can  do  so.  We  must  get  a price  that  will  see  us 
through.” 

Following  this,  the  defendant  sent  to  the  plaintiff  a further 
night-letter,  dated  the  26-27th  November:  “I  want  from  you  a 
declaration  that  you  will  maintain  association  price  in  the  sale  of 
nails  this  is  as  was  understood  between  us  but  you  confirm  this 
statement  to  me  and  I will  complete  the  arrangements  and  if  you 
will  keep  our  firm  name  under  cover  as  before.” 

To  this  the  plaintiff  replied  on  the  27th  November  by  wire-' 
“ Nails  will  be  invoiced  to  our  customer  association  price.  Send 
necessary  papers  for  me  to  sign  and  confirm  my  order  yesterday 
by  wire.” 

The  defendant  replied  by  night-letter  on  the  27-28th  November 
as  follows:  “I  agree  to  sell  you  fifteen  thousand  kegs  nails  at  base 
price  two  dollars  forty  cents  35  days  f.o.b  Milton  or  Toronto. 
It  being  agreed  resale  price  shall  be  the  same  as  the  association. 
Firm  name  shall  be  kept  under  cover.  If  conditions  should 
warrant  terms  shall  be  cash  allowing  discount  of  three  quarters 
of  one  per  cent.  That  this  contract  is  subject  to  failure  to  obtain 
raw  materials  or  any  other  cause  attributable  to  the  war.  This 
contract  to  terminate  on  April  the  thirtieth  by  flux  of  time.” 

On  the  29th  November,  the  defendant  wrote  the  plaintiff, 
confirming  the  last  mentioned  night-letter,  and  adding:  “In  this 
I put  certain  conditions  which  you  will  readily  see  are  necessary. 
For  instance,  if  conditions  should  warrant,  terms  to  be  cash. 
This  is  not  onerous.  We  do  not  think  anything  will  happen  in  the 
the  next  few  months  relative  to  the  war,  but  we  must  safeguard 
ourselves  in  this.  I hope  this  will  be  satisfactory  to  you  and  will 
look  for  big  business.  A little  later  on  I feel  sure  that  we  will  be 
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able  to  materially  extend  this  as  we  are  now  negotiating  for  a 
further  supply  of  rods.” 

On  the  30th  November,  the  plaintiff  placed  his  order  in  the 
following  words:  “You  may  book  us  for  our  requirements  of  wire 
nails  up  to  15,000  kegs  at  $2.40  base  net  35  days  f.o.b.  either 
Toronto  or  Milton,  specifications  to  be  in  by  May  first  1916. 
Nails  are  to  be  the  best  quality.  Please  confirm  this  by  mail  and 
oblige.” 

The  defendant  accepted  this  order  on  the  4th  December,  1915, 
its  letter  in  part  being  as  follows:  “ Replying  to  your  letter  of  30th 
ult.,  we  accept  your  order  for  15,000  kegs  of  wire  nails,  at  $2.40 
base — net  35  days — f.o.b  Toronto  or  Milton — specifications  to  be 
in  by  April  30th,  1916.” 

The  contract  being  subject,  as  I find  it  is,  to  the  condition  that 
the  plaintiff  would  not  sell  under  association  prices,  the  next 
question  is:  was  the  defendant  justified  in  refusing  to  deliver 
further  kegs  of  nails  specified  for,  and  cancelling  the  contract? 
It  was  clearly  proven  that  the  plaintiff  did  sell  at  less  than  associa- 
tion prices,  and  claimed  that  he  had  the  right  to  do  so,  as  the 
alleged  restriction  formed  no  part  of  the  contract,  and  insisted 
upon  delivery  to  fill  the  specifications  calling  for  further  nails. 
Having  regard  to  all  the  facts  and  the  nature  of  the  contract  and 
what  took  place  between  the  parties  after  the  defendant  heard  of 
the  breach  of  contract  by  the  plaintiff,  I am  of  opinion  that  the 
defendant  was  justified  in  regarding  the  plaintiff’s  action  as  a 
repudiation  of  his  part  of  the  contract  and  a refusal  in  advance 
to  be  bound  by  it,  and  the  defendant  was  justified  in  treating  it  as 
cancelled  and  in  refusing  to  fill  the  further  specifications  of  the 
plaintiff  after  his  breach,  and  I find  that  the  defendant’s  refusal 
was  justified. 

The  result  is  that,  if  the  contract  is  valid,  the  plaintiff’s  action 
fails,  unless  he  is  entitled  to  invoke  sec.  498  of  the  Criminal  Code 
in  respect  of  that  portion  of  the  contract  fixing  the  selling  price. 
If  the  section  is  applicable  to  the  present  case,  and  the  illegal  part 
of  the  contract  cannot  be  separated,  but  forms  part  of  the  con- 
sideration, the  whole  contract  is  void;  and  the  plaintiff,  being  a 
party  to  it,  clearly  could  not  sue  upon  it,  and  so  in  that  case  the 
plaintiff’s  action  would  fail. 

Section  498  of  the  Code  is  as  follows:  “ Every  one  is  guilty  of  an 
indictable  offence  and  liable  to  a penalty  not  exceeding  four 
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thousand  dollars  and  not  less  than  two  hundred  dollars,  or  to  two 
years’  imprisonment,  or,  if  a corporation,  is  liable  to  a penalty  not 
exceeding  ten  thousand  dollars,  and  not  less  than  one  thousand 
dollars,  who  conspires,  combines,  agrees  or  arranges  with  any  other 
person,  or  with  any  railway,  steamship,  steamboat  or  transporta- 
tion company, — 

“ (a)  to  unduly  limit  the  facilities  for  transporting,  producing, 
manufacturing,  supplying,  storing  or  dealing  in  any  article  or 
commodity  which  may  be  a subject  of  trade  or  commerce;  or 

“ ( b ) to  restrain  or  injure  trade  or  commerce  in  relation  to  any 
such  article  or  commodity;  or 

“(c)  to  unduly  prevent,  limit,  or  lessen  the  manufacture  or 
production  of  any  such  article  or  commodity,  or  to  unreasonably 
enhance  the  price  thereof;  or 

“ ( d ) to  unduly  prevent  or  lessen  competition  in  the  production, 
manufacture,  purchase,  barter,  sale,  transportation  or  supply  of 
any  such  article  or  commodity,  or  in  the  piice  of  insurance  upon 
person  or  property. 

“2.  Nothing  in  this  section  shall  be  construed  to  apply  to 
combinations  of  workmen  or  employees  for  their  own  reasonable 
protection  as  such  workmen  or  employees.” 

This  section  of  the  Code,  498,  formerly  section  520,  has  been 
considered  in  a number  of  cases  by  the  Ontario  Courts. 

In  Hately  v.  Elliott  (1905),  9 O.L.R.  185,  where  importers  of 
coal  in  a certain  town  combined  themselves  into  an  association 
and  bound  themselves  not  to  sell  below  fixed  prices,  and  that  any 
member  who  did  so  should  become  liable  to  the  association  for 
SI  for  every  ton  of  the  coal  so  sold,  it  was  held  that,  under  sec. 
520  ( d ),  the  association  was  illegal,  being  a combination,  con- 
spiracy, or  agreement  “to  unduly  prevent  or  lessen  competition,” 
within  the  meaning  of  the  Act.  This  was  an  appeal  from  the 
decision  of  the  County  Court  Judge  of  Brant  to  the  Common  Pleas 
Division. 

In  Rex  v.  Elliott  (1905),  9 O.L.R.  648,  the  trial  Judge 
(Meredith,  J.)  found  that  the  defendant  agreed  with  others  to 
lessen  and  prevent  competition  in  the  sale  of  anthracite  coal; 
and  the  one  question  there  involved  was  the  purpose  of  that 
agreement  to  lessen  or  prevent  such  competition  unduly.  Mere- 
dith, J.,  in  giving  judgment,  said  (p.  653)  that  each  case  must 
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depend  upon  the  nature,  circumstances,  and  intended  effect  of  the 
particular  conspiracy,  combination,  or  agreement  entered  into. 
“In  this  case  there  was  intimidation  of  a character  likely  to  be 
quite  as  effectual  as,  if  not  more  so  than,  even  a threat  of  physical 
force,  and  there  was  a direct  and  potent  restraint  upon  the  import 
of  this  necessary  commodity.”  And  he  held  that  Mogul  Steam- 
ship Co.  v.  McGregor  Gow  & Co.,  [1892]  A.C.  25,  was  not  an  author- 
ity in  the  accused’s  favour,  and  pointed  out  that  the  case  before 
him  depended  wholly  upon  recent  legislation  aimed  at  undue 
interference  with  trade.  He  pointed  out  further  (p.  652)  that  the 
monopoly  as  there  given  was  “a  dangerous  power,  unfair,  un- 
reasonable and  unjust  towards  mankind  at  large  in  the  Province; 
towards  those  who  might  desire  to  trade  in  the  commodity  without 
joining  the  association  and  becoming  a party  to  the  wrong,  and 
towards  those  who  are  obliged  to  buy — practically  every  one;  andr 
if  so,  it  must  assuredly  be  an  undue  prevention  or  lessening  within 
the  meaning  of  the  statute;”  and  it  was  there  held  that  the  defend- 
ant was  rightly  convicted  of  an  offence  under  clause  (d),  “the 
plain  object  of  the  association  being  to  restrict  and  confine  the  sale 
of  coal  by  retail  to  its  own  members,  and  to  prevent  any  one  else 
from  obtaining  it  for  that  purpose  from  the  operators  and  shippers.” 
This  judgment  was  affirmed  by  the  Court  of  Appeal.  Osier,  J.  A., 
said  (9  O.L.R.  at  pp.  661,  662) : “It  is  the  conspiracy  to  do  these 
things  unduly  which  is  now  made  unlawful  and  an  offence  within 
the  meaning  of  the  section  . . . The  right  of  competition 

is  the  right  of  every  one,  and  Parliament  has  now  shewn  that  its. 
intention  is  to  prevent  oppressive  and  unreasonable  restrictions 
upon  the  exercise  of  this  right;  that  whatever  may  hitherto  have 
been  its  full  extent,  it  is  no  longer  to  be  exercised  by  some  to  the 
injury  of  others.  In  other  words,  competition  is  not  to  be  pre- 
vented or  lessened  unduly,  that  is  to  say,  in  an  undue  manner  or 
degree,  wrongly,  improperly,  excessively,  inordinately,  which  it 
may  well  be  in  one  or  more  of  these  senses  of  the  word,  if  by  the 
combination  of  a few  the  right  of  the  many  is  practically  inter- 
fered with  by  restricting  it  to  the  members  of  the  combination.” 
The  Elliott  case  was  applied  in  the  case  of  W.ampole  & Co. 
v.  F.  E.  Earn  Co.  Limited  (1906),  11  O.L.R.  619.  That  case 
resembles  in  many  features  the  present  one.  There  the  agreement 
was  in  the  form  adopted  by  the  committees  representing  a large 
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part  of  the  wholesale  and  retail  trade;  the  evidence  shewed  that 
the  commodities  in  question  could  not  be  purchased  by  the 
defendants  or  any  one  else  unless  and  until  they  had  signed  the 
agreements  in  question;  and  it  was  held  that  the  agreements 
were  in  breach  of  the  Criminal  Code,  inasmuch  as  they  actually 
prevented  and  in  fact  entirely  destroyed  competition  in  the 
articles  referred  to,  and  affected  the  entire  trade  in  such  articles. 

This  case  was  referred  to  in  Rex  v.  Beckett  (1910),  20#  O.L.R. 
401,  at  p.  427. 

In  Weidman  v.  Shragge  (1912),  46  S.C.R.  1,  2 D.L.R.  734, 
it  was  held,  reversing  the  judgment  of  the  Court  of  Appeal  for 
Manitoba,  Shragge  v.  Weidman  (1910),  20  Man.  R.  178,  that  a 
contract  between  dealers  fixing  prices  to  be  paid  by  them  for 
specified  articles  or  commodities  which  may  be  the  subject  of  trade 
and  commerce  with  the  object  of  restricting  competition  and 
establishing  a monopoly  therein,  constitutes  an  agreement  unduly 
to  prevent  or  lessen  competition  within  the  meaning  of  sec.  498 
of  the  Criminal  Code,  and  is  not  enforceable  between  the  parties. 
In  that  case  the  agreement  was  between  two  junk-dealers,  who 
controlled  nearly  the  whole  junk-trade  over  a large  area,  whereby 
they  fixed  the  prices  at  which  they  would  buy  and  sell  junk  for  a 
year,  and  agreed  to  divide  equally  between  them  the  profits  and 
losses  of  the  business  transacted  by  both  during  that  period. 
In  the  Court  of  Appeal,  the  Wampole  and  Elliott  cases  were 
distinguished.  In  the  Supreme  Court  of  Canada,  Davies,  J., 
dissented  on  the  ground  that  the  agreement  in  question  was  valid 
at  common  law  and  that  the  word  “unduly”,  which  prefaces  and 
controls  clauses  (a),  (c),  and  (d)  of  sec.  498  of  the  Criminal  Code, 
has  no  greater  or  wider  meaning  than  “unreasonably,”  which  is  the 
common  law  test. 

Reference  is  made  by  Duff,  J.  (46  S.C.R.  at  p.  34),  to  Maxim 
Nordenfelt  Guns  and  Ammunition  C o . v.Nordenfelt,  [1893]  1 Ch.630, 
atp.  649,  where  Lindley,  L.  J.,said:“In/fowsi7/on  v.Rousillon  (1880), 
14  Ch.  D.  351,  Lord  Justice  Fry,  in  one  of  those  admirable  judg- 
ments for  which  he  was  so  justly  celebrated,  came  to  the  con- 
clusion that  the  only  test  by  which  to  determine  the  validity  or 
invalidity  of  a covenant  in  restraint  of  trade  given  for  valuable 
consideration  was  its  reasonableness  for  the  protection  of  trade 
or  business  of  the  covenantee.  This  accords  with  the  view  of 
Lord  Justice  James  in  Leather  Cloth  Co.  v.  Lorsont  (1869),  L.R. 
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9 Eq.  345,  and  is,  in  my  opinion,  the  doctrine  to  which  the  modern 
authorities  have  been  gradually  approximating.  But  I cannot 
regard  it  as  finally  settled,  nor,  indeed,  as  quite  correct.  The 
doctrine  ignores  the  law  which  forbids  monopolies  ” Reference  is 
also  made  by  Duff,  J.,  to  the  remarks  of  Bowen,  L.  J.,  in  the 
Nordenfelt  case  at  pp.  667  and  668,  where  he  states  (p.  668)  that 
“a  rule  founded  on  public  policy  does  not  admit  of  any  exception 
that  would  really  produce  public  mischief;”  and  Duff,  J.,  points 
out  that  the  judgment  of  A.  L.  Smith,  L.  J.,  in  the  Nordenfelt  case, 
at  pp.  672  and  673,  “makes  it  clear  that  that  learned  Judge  accept- 
ed the  view  that  an  agreement  in  restraint  of  trade  would  not  be 
enforced  if  it  was  clearly  one  prejudicial  to  the  interests  of  the 
public,  however  unexceptionable  it  might  be  from  the  point  of 
view  of  the  parties.”  And  in  the  House  of  Lords,  Nordenfelt  v. 
Maxim  Nordenfelt  Guns  and  Ammunition  Co.,  [1894]  A.C.  535, 
Lord  Herschell  says,  at  p.  549:  “I  must,  however,  guard  myself 
against  being  supposed  to  lay  down  that  if  this  can  be  shewn” 
(that  is  to  say,  if  it  can  be  shewn  to  be  reasonable  from  the  point 
of  view  of  the  parties’  interests)  “the  covenant  will  in  all  cases 
be  held  to  be  valid.  It  may  be,  as  pointed  out  by  Lord  Bowen, 
that  in  particular  circumstances  the  covenant  might  nevertheless 
be  held  void  on  the  ground  that  it  was  injurious  to  the  public 
interest.”  And  Lord  Ashbourne,  at  p.  559:  “I  do  not  see  any- 
thing to  lead  to  the  conclusion  that  the  covenant  is  injurious  to 
the  public  interest.  I entirely  agree  with  the  Lord  Chancellor 
in  the  propriety  and  prudence  of  not  saying  a word  which  would 
imply  that  such  an  important  topic  was  ignored  or  lost  sight  of.” 
And  Lord  Morris,  at  p.  575:  “These  considerations”  (i.e.,  the 
governing  considerations  in  determining  the  validity  of  an  agree- 
ment in  restraint  of  trade),  “I  consider,  are  whether  the 
restraint  is  reasonable  and  is  not  against  the  public  interest.” 
Anglin,  J.,  46  S.C.R.  at  p.  38,  said:  “I  agree  with  the  decision 
in  The  King  v.  Elliott,  9 Can.  Crim.  Cas.  505,  9 O.L.R.  648,  that 
it  does  not  follow  that,  because  an  agreement,  of  which  the  alleged 
purpose  is  Ho  unduly  prevent  or  lessen  competition  in  the  . . . 

purchase  ...  or  sale  of  some  article  or  commodity  which 
may  be  a subject  of  trade  or  commerce,  ’ is  not  unlawful  at  common 
law,  it  may  not  constitute  an  offence  against  clause  ( d ) of  section 
498  of  the  Code.  As  pointed  out  in  that  case,  Parliament,  in 
striking  out  the  word  ‘unlawfully/  with  which  the  introductory 
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paragraph  of  section  520  (now  section  498)  originally  concluded 
(55  & 56  Viet.  ch.  29),  should  be  credited  with  an  intention  to 
effect  some  real  change  in  the  law.  I cannot  think  that  this 
word  was  struck  out  merely  because  it  was  thought  that,  upon  a 
proper  construction,  the  agreements  dealt  with  in  section  498 
would  be  held  to  be  only  such  agreements  as  are  declared  by 
section  496  to  be  conspiracies  in  restraint  of  trade.  As  originally 
enacted  in  the  Code  of  1892,  section  520  (now  section  498)  con- 
tained both  the  words  ‘unlawfully’  and  ‘unduly.’”  Anglin,  J., 
also  referred  to  The  King  v.  Gage  (1907),  13  Can.  Crim.  Cas.  415, 
where  Phippen,  J.  A.,  pointed  out  the  difficulty  in  reading  clause 
( h ) of  sec.  498  as  wholly  unrestricted,  and  thought  that  the  word 
“unduly”  should  be  read  into  clause  (6),  and  he  was  not  inclined 
to  accept  the  view  of  Howell,  C.  J.,  at  p.  430,  and  referred  to  in 
The  King  v.  Clarke  (1908),  14  Can.  Crim.  Cas.  57,  at  p.  63,  that 
clause  (6)  of  sec.  498  should  be  confined  in  its  application  to  such 
agreements  as  are  declared  to  be  conspiracies  in  restraint  of  trade 
by  sec.  496.  This  point  was  not  necessary  to  determine  the 
question;  but  Anglin,  J.,  refers  to  it  to  avoid  the  possibility  “of 
leaving  the  impression  that  I would  import  into  the  clause  ( h ) 
the  word  ‘unlawfully.’”  Anglin,  J.  (pp.  41,  42),  does  not  accept 
the  suggestion  that  “if  ‘unduly’  does  not  mean  ‘unlawfully’ — 
and  the  history  of  the  section  seems  to  forbid  such  an  interpre- 
tation— it  is  used  as  the  equivalent  of  ‘unreasonably,’  and  that 
before  an  agreement  can  be  said  to  provide  for  unduly  preventing 
or  lessening  competition,  the  Court  must  be  satisfied  that  it  is 
designed  to  do  so  to  an  extent  not  reasonably  necessary  for  the 
protection  of  the  interests  of  the  parties  to  it,  whatever  may  be 
its  effect  upon  the  interests  of  the  public.  I cannot  accept  that 
suggestion.  It  would  re-introduce  the  common  law  test  of 
illegality  as  defined  in  the  modern  cases  such  as  Collins  v.  Locke 
(1879),  4 App.  Cas.  674;  Dubowski  & Sons  v.  Goldstein,  [1896] 
1 Q.B.  478,  at  p.  484.” 

The  Wampole  case  was  followed  in  Stearns  v.  Avery  (1915),  33 
O.L.R.  251,  by  the  late  Chancellor,  in  preference  to  Elliman  Sons 
& Co.  v.  Carrington  & Son  Limited,  [1901]  2 Ch.  275. 

The  terms  of  the  agreement  in  the  Wampole  case  are  somewhat 
similar  to  that  in  Miles  Medical  Co.  v.  Park  & Sons  Co.  (1911), 
220  U.S.  373,  where  it  was  held  that  “a  system  of  contracts 
between  manufacturers  and  wholesale  and  retail  merchants  by 
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which  the  manufacturers  attempt  to  control  not  merely  the  prices 
at  which  its  agents  may  sell  its  products,  but  the  prices  for  all 
sales  by  all  dealers  at  wholesale  or  retail  whether  purchasers  or 
subpurchasers,  eliminating  all  competition  and  fixing  the  amount 
which  the  consumer  shall  pay,  amounts  to  restraint  of  trade  and 
is  invalid  both  at  common  law,  and,  so  far  as  it  affects  interstate 
commerce,  under  the  Sherman  Anti-trust  Act  of  July  2,  1890.” 
This  is  a most  instructive  case.  The  opinion  of  the  Court  was 
delivered  by  Mr.  Justice  Hughes,  Holmes,  J.,  dissenting.  Hughes, 
J.  (p.  406),  points  out:  “With  respect  to  contracts  in  restraint  of 
trade,  the  earlier  doctrine  of  the  common  law  has  been  substan- 
tially modified  in  adaptation  to  modern  conditions.  But  the 
public  interest  is  still  the  first  consideration.  To  sustain  the 
restraint,  it  must  be  found  to  be  reasonable  both  with  respect  to  the 
public  and  to  the  parties  and  that  it  is  limited  to  what  is  fairly 
necessary,  in  the  circumstances  of  the  particular  case,  for  the 
protection  of  the  covenantee.  Otherwise  restraints  of  trade  are 
void  as  against  public  policy.  As  was  said  by  this  Court  in  Gibbs 
v.  Baltimore  Gas  Co.  (1889),  130  U.S.  396,  at  p.  409:  “The  decision 
in  Mitchel  v.  Reynolds  (1711),  1 P.  Wms.  181;  S.C.,  Smith’s 
Leading  Cases,  407,  7th  Eng.  ed.,  8th  Am.  ed.,  756,  is  the  founda- 
tion of  the  rule  in  relation  to  the  invalidity  of  contracts  in  restraint 
of  trade;  but  as  it  was  made  under  a condition  of  things,  and  a 
state  of  society,  different  from  those  which  now  prevail,  the  rule 
laid  down  is  not  regarded  as  inflexible,  and  has  been  considerably 
modified.  Public  welfare  is  first  considered,  and  if  it  be  not 
involved,  and  the  restraint  upon  one  party  is  not  greater  than 
protection  to  the  other  party  requires,  the  contract  may  be 
sustained.  The  question  is,  whether,  under  the  particular  circum- 
stances of  the  case  and  the  nature  of  the  particular  contract 
involved  in  it,  the  contract  is,  or  is  not,  unreasonable.  Rousillon 
v.  Rousillon , 14  Ch.  D.  351;  Leather  Cloth  Co.  v.  Lorsont,  L.R. 
9 Eq.  345.” 

He  then  quotes  the  view  of  Lord  Macnaghten  in  Nordenfelt  v. 
Maxim  Nordenfelt  Guns  and  Ammunition  Co.,  [1894]  A.C.  at  p. 
565:  “The  true  view  at  the  present  time,  I think,  is  this:  The 
public  have  an  interest  in  every  person’s  carrying  on  his  trade 
freely:  so  has  the  individual.  All  interference  with  individual 
liberty  of  action  in  trading,  and  all  restraints  of  trade  of  them- 
selves, if  there  is  nothing  more,  are  contrary  to  public  policy,  and 


XXXIX.] 


ONTARIO  LAW  REPORTS. 


505 


therefore  void.  That  is  the  general  rule.  But  there  are  excep- 
tions: restraints  of  trade  and  interference  with  individual  liberty 
of  action  may  be  justified  by  the  special  circumstances  of  a 
particular  case.  It  is  a sufficient  justification,  and  indeed  it  is 
the  only  justification,  if  the  restriction  is  reasonable — reasonable, 
that  is,  in  reference  to  the  interests  of  the  parties  concerned  and 
reasonable  in  reference  to  the  interests  of  the  public,  so  framed  and 
so  guarded  as  to  afford  adequate  protection  to  the  party  in  whose 
favour  it  is  imposed,  while  at  the  same  time  it  is  in  no  way  injurious 
to  the  public.” 

And  in  Attorney-General  of  the  Commonwealth  of  Australia  v. 
Adelaide  Steamship  Co.  Limited , [1913]  A. C.  781,  it  is  said  by  Lord 
Parker,  after  pointing  out  that  the  old  common  law  rule  against 
enforcing  a contract  in  restraint  of  trade  has  been  relaxed  in  more 
recent  times,  that  the  existing  law  on  the  point  is  laid  down  in  the 
Nordenfelt  case.  He  quotes  the  passage  referred  to.  In  this  case 
the  action  was  to  recover  pecuniary  penalties  under  certain  Acts 
against  trade  restriction,  and  it  was  held  that  in  a prosecution  under 
the  Acts  in  question,  the  wrongful  intent  must  be  proved  by 
proper  evidence.  The  Act  provides  that  the  averment  in  the 
information  of  intent  shall  not  be  deemed  sufficient  to  prove  such 
intent,  and  the  case  turns  in  part  upon  these  sections — we  have  no 
corresponding  sections  in  the  Code. 

In  North  Western  Salt  Co.  Limited  v.  Electrolytic  Alkali  Co. 
Limited,  [1914]  A.C.  461,  it  was  held  that,  having  regard  to  the 
form  of  the  pleadings,  the  surrounding  circumstances  could  not  be 
looked  at  for  the  purpose  of  determining  the  illegality  of  the 
agreement,  and  the  agreement  was  not  ex  facie  illegal.  The 
agreement  is  not  similar  to  the  contract  in  the  present  case,  but  I 
refer  to  the  case  for  some  observations  of  Viscount  Haldane,  L.C., 
who  said,  at  p.  469:  “ Unquestionably  the  combination  in  question 
was  one  the  purpose  of  which  was  to  regulate  supply  and  keep  up 
prices.  But  an  ill-regulated  supply  and  unremunerative  prices 
may,  in  point  of  fact,  be  disadvantageous  to  the  public.  Such  a 
state  of  things  may,  if  it  is  not  controlled,  drive  manufacturers 
out  of  business,  or  lower  wages,  and  so  cause  unemployment  and 
labour  disturbance.  It  must  always  be  a question  of  circum- 
stances whether  a combination  of  manufacturers  in  a particular 
trade  is  an  evil  from  a public  point  of  view.”  Again,  pp.  470,  471 : 
“In  order  to  be  valid  a clause  imposing  a restraint  must  be  reason- 
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able,  and  he  who  says  that  the  restraint  is  so  must  make  it  out. 
But  he  will  discharge  this  burden  if  he  can  point  to  other  parts  of 
the  contract  which  shew  the  reasonableness  of  the  restraining 
clause.  If  the  contract  read  as  a whole  appears  on  the  face  of  it 
not  to  be  unreasonable  in  the  interest  either  of  the  parties  or  of  the 
public,  that  is  enough,  and  the  question  is  not  one  of  evidence. 
Evidence  may,  indeed,  be  given  as  to  the  character  of  the  business 
and  the  circumstances.  But  it  cannot  be  given  on  the  question  of 
the  reasonableness  of  what  appears  on  the  face  of  the  document 
when  construed  in  the  light  of  the  circumstances  as  to  which 
evidence  is  admissible.  The  question  is  one  of  law  for  the  Court, 
and  is  not  an  issue  of  fact.”  He  refers  (pp.  472,  473)  to  the  judg- 
ment of  Lord  Parker,  [1913]  A.C. p.796,  “that  it  is  ‘clear  that  the 
onus  of  shewing  that  any  contract  is  calculated  to  produce  a 
monopoly  or  enhance  prices  to  an  unreasonable  extent  will  be  on 
the  party  alleging  it,  and  that  if  once  the  Court  is  satisfied  that  the 
restraint  is  reasonable  as  between  the  parties  the  onus  will  be  no 
light  one;”’  and  he  adopts  this  proposition  as  applicable  to  the 
case  before  him,  and  says  (p.  473) : “For  the  reasons  I have  given, 
I do  not  think  that,  consistently  with  the  principle  so  expressed, 
a Court  of  justice  is  at  liberty  to  infer  from  the  terms  of  the  con- 
tract in  controversy  that  it  is  directed  to  establishing  either  a 
pernicious  monopoly  or  a state  of  things  injurious  to  the  public. 
And  I agree  with  what  was  said  by  Lindley,  L.  J.,  one  of  the  most 
cautious  and  accurate  Judges  of  our  time,  in  Maxim  Nordenfelt 
Guns  and  Ammunition  Co.  v.  Nordenfelt,  [1893]  1 Ch.  630,  at  p.  646: 
‘ The  interest  of  the  public  is  no  doubt  adverse  to  monopolies  and 
to  restrictions  on  trade;  but  then  its  interest  is  to  allow  its  mem- 
bers to  carry  on  those  businesses  which  they  themselves  prefer, 
and  to  abandon  and  sell  to  the  best  advantage  those  businesses 
which  for  any  reason  they  do  not  wish  to  continue;”’  and  he  held 
that  the  contract  in  that  case  was  not  in  unreasonable  restraint 
of  trade. 

Herbert  Morris  Limited  v.  Saxelby,  [1916]  1 A.C.  688,  was  a case 
where  the  defendant  had  covenanted  with  a company  that  he 
would  not  during  a period  of  seven  years  from  his  ceasing  to  be 
employed  by  the  company,  either  in  the  United  Kingdom  of  Great 
Britain  or  Ireland,  carry  on  either  as  principal,  agent,  servant,  or 
otherwise,  alone  or  jointly  or  in  connection  with  any  other  person, 
firm,  or  company,  or  be  concerned  or  assist,  directly  or  indirectly, 
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whether  for  reward  or  otherwise,  in  the  sale  or  manufacture  of 
pulley  blocks,  etc.  It  was  held  that  the  covenant  was  wider  than 
was  required  for  the  protection  of  the  plaintiff  company  and  was 
not  enforceable.  Though  the  case  differs  widely  from  the  present, 
Lord  Atkinson  refers  to  the  Nordenfelt  case  as  authoritative  and 
quotes  the  passage  above  referred  to.  At  p.  700  he  says:  “If  it 
be  assumed,  as  I think  it  must  be,  that  no  person  has  an  abstract 
right  to  be  protected  against  competition  per  se  in  his  trade  or 
business,  then  the  meaning  of  the  entire  passage  would  appear  to 
me  to  be  this.  If  the  restraint  affords  to  the  person  in  whose 
favour  it  is  imposed  nothing  more  than  reasonable  protection 
against  something  which  he  is  entitled  to  be  protected  against, 
then  as  between  the  parties  concerned  the  restraint  is  to  be  held  to  be 
reasonable  in  reference  to  their  respective  interests,  but  notwith- 
standing this  the  restraint  may  still  be  held  to  be  injurious  to  the 
public  and  therefore  void;  the  onus  of  establishing  to  the  satis- 
faction of  the  Judge  who  tries  the  case  facts  and  circumstances 
which  shew  that  the  restraint  is  of  the  reasonable  character  above 
mentioned  resting  upon  the  person  alleging  that  it  is  of  that 
character,  and  the  onus  of  shewing  that,  notwithstanding  that  it  is 
of  that  character,  it  is  nevertheless  injurious  to  the  public  and 
therefore  void,  resting,  in  like  manner,  on  the  party  alleging  the 
latter.”  And  Lord  Parker  of  Waddington,  at  p.  708,  says:  “My 
Lords,  it  appears  to  me  that  Lord  Macnaghten’s  statement  of  the 
law  requires  amplification  in  another  respect.  If  the  restraint  is 
to  secure  no  more  than  ‘adequate  protection7  to  the  party  in  whose 
favour  it  is  imposed,  it  becomes  necessary  to  consider  in  each 
particular  case  what  it  is  for  which  and  what  it  is  against  which 
protection  is  required.  Otherwise  it  would  be  impossible  to  pass 
any  opinion  on  the  adequacy  of  the  protection.77 

I make  a further  reference  to  a case  in  the  Supreme  Court  of 
the  United  States,  Standard  Oil  Co.  of  New  Jersey  v.  United 
States  (1910),  221  U.S.  1.  That  was  a case  under  the  Anti- 
trust Act.  I refer  to  it  because  the  section  upon  which  the 
decision  is  made  closely  resembles  the  part  of  the  Code,  sec.  498, 
applicable  in  this  case.  Section  (1)  of  the  Act  provides  that 
“every  contract,  combination  in  the  form  of  trust  or  otherwise, 
or  conspiracy,  in  restraint  of  trade  or  commerce,  among  the  several 
States,  or  with  foreign  nations,  is  hereby  declared  to  be  illegal.77 
Clause  (6)  of  sec.  498  of  our  Code  is  in  respect  of  restraint  of  trade, 
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and  does  not  use  the  word  “ undue. ” This  section  has  reference 
also  to  contracts  in  restraint  of  trade,  and  it  was  held  that  the 
Act  should  be  construed  in  the  light  of  reason,  and,  so  construed, 
it  prohibits  all  contracts  and  combinations  which  amount  to  an 
unreasonable  or  undue  restraint  of  trade  in  inter-state  commerce. 
As  in  the  case  above  referred  to  in  220  U.S.,  so  here,  the  question 
is  considered  having  regard  to  its  origin  under  the  common  law  of 
England,  and  it  is  stated  that,  at  the  time  of  the  passage  of  the 
Anti-trust  Act,  the  English  rule  was  that  the  individual  was  free 
to  contract  and  to  abstain  from  contracting  and  to  exercise  every 
reasonable  right  in  regard  thereto,  except  only  as  he  was  restricted 
from  voluntarily  and  unreasonably  or  for  wrongful  purposes 
restraining  his  right  to  carry  on  his  trade;  and  reference  was  made 
to  Mogul  Steamship  Co.  v.  McGregor  Gow  & Co.,  [1892]  A.C.  25. 

It  was  in  the  Standard  Oil  case  held  that  the  effect  of  the  Anti- 
trust Act  was  to  protect  commerce  from  contracts  or  combinations 
by  methods,  whether  old  or  new,  which  would  constitute  an  inter- 
ference with  or  an  undue  restraint  of  trade.  The  opinion  of  the 
Court  was  delivered  by  Chief  Justice  White,  and  gives  a careful 
review  of  the  development  of  the  law  in  England  and  the  United 
States  as  it  affects  restraint  of  trade. 

While  Attorney-General  of  the  Commonwealth  of  Australia  v. 
Adelaide  Steamship  Co.,  [1913]  A.C.  781,  is  distinguishable  from 
the  present  case,  it  contains  so  much  that  throws  light  and  clears 
the  way  for  a proper  consideration  of  the  present  case  that  I refer 
to  it  further  at  some  length. 

The  action  was  brought  under  the  Australian  Industries 
Preservation  Act  (1906),  secs.  4 and  7.  Section  4 provides  as 
follows : — 

“Any  person  who,  either  as  principal  or  as  agent,  makes  or 
enters  into  any  contract,  or  is  or  continues  to  be  a member  of  or 
engages  in  any  combination,  in  relation  to  trade  or  commerce  with 
other  countries  or  among  the  States — (a)  with  intent  to  restrain 
trade  or  commerce  to  the  detriment  of  the  public;  or  (6)  with 
intent  to  destroy  or  injure  by  means  of  unfair  competition  any 
Australian  industry  the  preservation  of  which  is  advantageous 
to  the  Commonwealth,  having  due  regard  to  the  interests  of 
producers,  workers,  and  consumers,  is  guilty  of  an  offence.  Penalty 
five  hundred  pounds. 
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“(2)  Every  contract  made  or  entered  into  in  contravention 
of  this  section  shall  be  absolutely  illegal  and  void.” 

Section  7 is  against  monopolies  or  combinations.  To  mono- 
polise trade  or  commerce  with  other  countries  or  among  the  States 
with  intent  to  control  to  the  detriment  of  the  public  the  supply 
or  price  of  any  service  merchandise  or  commodity,  is  an  offence 
for  which  the  penalty  i*s  five  hundred  pounds,  and  every  contract 
entered  into  in  contravention  of  this  section  is  void. 

Lord  Parker,  p.  793,  points  out  that:  “At  common  law  every 
member  of  the  community  is  entitled  to  carry  on  any  trade  or 
business  he  chooses  and  in  such  manner  as  he  thinks  most  desirable 
in  his  own  interests  . . . Just  cause  or  excuse  for  interference 

with  another’s  trade  or  business  may  sometimes  be  found  in  the 
fact  that  the  acts  complained  of  as  an  interference  have  all  been 
done  in  the  bond  fide  exercise  of  the  doer’s  own  trade  or  business 
and  with  a single  view  to  his  own  interests  (the  Mogul  Steamship 
case,  [1892]  A.C.  25.)  And  at  pp.  794,  795 : “ Contracts  in  restraint 
of  trade  were  subject  to  somewhat  different  considerations.  There 
is  little  doubt  that  the  common  law  in  the  earlier  stages  of  its 
growth  treated  all  such  contracts  as  contracts  of  imperfect  obliga- 
tion, if  not  void  for  all  purposes;  they  were  said  to  be  against 
public  policy  in  the  sense  that  it  was  deemed  impolitic  to  enforce 
them  and  not  because  every  such  contract  must  necessarily 
operate  to  the  public  injury.  The  old  common  law  rule  against 
enforcing  such  contracts  has,  however,  been  relaxed  in  more  recent 
times.  Though,  speaking  generally,  it  is  the  interest  of  every 
individual  member  of  the  community  that  he  should  be  free  to 
earn  his  livelihood  in  any  lawful  manner,  and  the  interest  of  the 
community  that  every  individual  should  have  this  freedom,  yet 
under  certain  circumstances  it  may  be  to  the  interest  of  the 
individual  to  contract  in  restraint  of  this  freedom,  and  the  com- 
munity if  interested  to  maintain  freedom  of  trade  is  equally 
interested  in  maintaining  freedom  of  contract  within  reasonable 
limits.  The  existing  law  on  the  point  is  laid  down  in  the  case  of 
N order  felt  v.  Maxim  Nordenfelt  Guns  and  Ammunition  Co.,  [1894] 
A.C.  535.  For  a contract  in  restraint  of  trade  to  be  enforceable 
in  a Court  of  Law  or  Equity,  the  restraint,  whether  it  be  a partial 
or  general  restraint,  must  (to  use  the  language  of  Lord  Macnaghten, 
evidently  adapted  from  that  of  Tindal,  C.  J.,  in  Horner  v.  Graves 
(1831),  7 Bing.  735),  be  reasonable  both  in  reference  to  the  in- 
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terests  of  the  contracting  parties  and  in  reference  to  the  interests 
of  the  public,  so  framed  and  so  guarded  as  to  afford  adequate 
protection  to  the  party  in  whose  favour  it  is  imposed,  while  at  the 
same  time  it  is  in  no  way  injurious  to  the  public.  Their  Lordships 
are  not  aware  of  any  case  in  which  a restraint  though  reasonable 
in  the  interests  of  the  parties  has  been  held  unenforceable  because 
it  involves  some  injury  to  the  public/’ 

He  then  points  out  (p.  797)  that  there  is  a distinction  between 
a contract  that  is  an  offence  at  common  law  and  one  that  is  unen- 
forceable: “It  is  only  necessary  to  add  that  no  contract  was  ever 
an  offence  at  common  law  merely  because  it  was  in  restraint  of 
trade.  The  parties  to  such  a contract,  even  if  unenforceable, 
were  always  at  liberty  to  act  on  it  in  the  manner  agreed.  Similarly 
combinations,  not  amounting  to  contracts  in  restraint  of  trade 
were  never  unlawful  at  common  law.  To  make  any  such  contract 
or  combination  unlawful  it  must  amount  to  a criminal  conspiracy, 
and  the  essence  of  a criminal  conspiracy  is  a contract  or  combina- 
tion to  do  something  unlawful  or  something  lawful  by  unlawful 
means.” 

Reference  is  then  made  to  the  provisions  of  the  Australian  Act, 
and  he  then  points  out  (p.  799)  that  “it  should  be  observed  that 
for  the  statutory  misdemeanours  created  by  secs.  4 and  7 there 
must  be  an  intention  to  bring  about  all  or  some  of  the  evils  against 
which  the  Act  is  directed,  and  if  there  be  such  an  intention  it  is 
quite  immaterial  whether  these  evils  have  or  have  not  actually 
ensued  . . . But  the  wrongful  intention  must  always  be 

proved  by  proper  evidence.” 

In  the  present  case  it  is.  not  a matter  of  intention,  as  I read  the 
Code,  but  a question  of  undue  restraint  of  trade,  no  matter  what 
the  intention  is. 

At  p.  800,  Lord  Parker  again  refers  to  the  argument  of  counsel 
that  “all  contracts  in  restraint  of  trade  or  commerce  which  are 
unenforceable  at  common  law,  and  all  combinations  in  restraint 
of  trade  or  commerce  which  if  embodied  in  a contract  would  be 
unenforceable  at  common  law,  must  be  detrimental  to  the  public 
within  the  meaning  of  the  Act,  and  that  those  concerned  in  such 
contracts  or  combinations  must  be  taken  to  have  intended  this 
detriment.”  This  view  he  cannot  accept.  “It  is  one  thing  to 
hold  that  a particular  contract  cannot  be  enforced  because  it 
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belongs  to  a class  of  contracts  the  enforcement  of  which  is  not 
considered  to  be  in  accordance  with  public  policy,  and  quite  a 
different  thing  to  infer  as  a fact  that  the  parties  to  such  contract 
had  an  intention  to  injure  the  public.” 

He  then  refers  (p.  801)  to  the  case  of  Standard  Oil  Co.  of  New 
Jersey  v.  United  States,  221  U.S.  1,  and  points  out  that  “tne 
Sherman  Act,  construed  strictly,  makes  every  contract  or  com- 
bination in  restraint  of  trade  and  every  monopoly  or  attempt  to 
monopolise  a statutory  misdemeanour  irrespective  of  any  sinister 
intention  on  the  part  of  the  accused  and  irrespective  of  any 
detriment  to  the  public.  The  actual  decision  is  that  contracts 
in  restraint  of  trade  which  are  enforceable  at  common  law  are 
impliedly  excepted  from  the  express  provisions  of  the  Act.  The 
enforceability  of  the  contract  becom.es  in  this  way  the  test  of  its 
legality.”  And  he  points  out  that  the  Australian  Act  deals  only 
with  contracts  or  combinations  or  monopolies  which  involve 
detriment  to  the  public  and  in  which  a sinister  intention  is  of 
the  essence  of  the  offence. 

It  was  held  in  the  Australian  case  that  a contract  in  restraint 
of  trade  which  is  unenforceable  at  common  law,  or  a combination 
in  restraint  of  trade  which,  if  embodied  in  a contract,  would  be 
unenforceable  at  common  law,  are  neither  of  them  necessarily 
“to  the  detriment  of  the  public”  within  the  meaning  of  the 
Australian  Industries  Preservation  Act,  1906,  secs.  4 and  7,  and  a 
party  to  a contract  or  combination  of  that  character  cannot, 
merely  because  he  is  a party  thereto,  be  taken  to  have  intended  this 
detriment.  In  a prosecution  under  either  of  those  sections  the 
wrongful  intent  must  be  proved  by  proper  evidence. 

As  already  pointed  out,  the  Sherman  Act  is  construed  by  the 
Supreme  Court  of  the  United  States  as  including  the  word 
“unduly,”  and  in  its  effect  very  closely  resembles  the  section  of 
the  Code  under  consideration.  It  thus,  I think,  clearly  appears 
that,  while  the  Australian  case  is  distinguishable  from  the  present, 
the  Standard  Oil  Company  case  is  closely  similar,  and  much  of  what 
is  there  said  is  applicable. 

The  result  of  the  consideration  of  the  cases  is,  I think,  that  the 
provisions  of  the  Code  in  question  are  to  be  construed  differently 
from  cases  at  common  law  in  England  to  the  extent  that  the  Code 
differs  from  the  common  law.  I shall  therefore  apply  the  con- 
struction of  the  statute  as  indicated  by  the  Canadian  cases  above 
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referred  to,  and  shall  proceed  to  consider  the  terms  of  the  contract 
material  to  the  question  raised  under  the  Code. 

The  contract  between  the  parties  included  the  agreement  on 
the  part  of  the  plaintiff  to  “ maintain  association  prices.”  It  was 
because  the  plaintiff  refused  to  be  bound  by  this  clause  of  the 
contract  that  the  defendant  repudiated  and  refused  to  make 
further  deliveries. 

It  therefore  becomes  of  the  first  importance  to  see  what  is 
meant  by  “association  prices,”  and  I shall  have  to  refer  to  the 
evidence,  and  particularly  to  the  association  agreement  and  the 
evidence  of  its  secretary. 

The  agreement  was  made  on  the  14th  May,  1914,  between 
some  fifteen  firms,  of  which  the  defendant  firm  is  one. 

The  principal  clauses  provide: — 

(1)  That  the  said  parties  do  hereby  form  themselves  into  an 
association  to  be  called  and  knowfi  as  “The  Canadian  Wire 
Products  Association.” 

(2)  The  object  of  the  association  shall  be  the  promotion  of 
friendly  business  relations  between  the  manufacturers,  their  agents, 
and  the  trade  generally,  also  for  the  regulation  and  maintenance 
of  fair  prices  and  terms  on  the  sale  of  wire  products,  in  order  to 
prevent  the  injurious  effect  both  to  the  producers  and  consumers 
of  fluctuating  prices,  and  to  provide  for  the  production  and 
distribution  of  said  goods  at  fair  prices  and  on  equitable  terms,  and 
to  make  profitable  offers  to  attract  customers  and  induce  them  to 
deal  exclusively  with  one  or  more  members  of  the  association,  and 
further  for  conference  and  mutual  aid  with  reference  to  purchases 
of  supplies  and  the  like. 

This  agreement  embraces  all  sales  in  the  Dominion  of  Canada 
for  consumption  in  the  Dominion  of  Canada. 

(3)  The  agreement  remains  in  effect  for  five  years  from  date, 
but  any  party  may  retire  on  giving  three  months’  notice. 

(4)  The  officers  of  the  association  shall  be  Messrs.  Jenkins 
& Hardy  of  Toronto,  accountants,  as  secretary-treasurer,  who  have 
been  elected  by  the  parties  hereto  to  serve  for  the  term  of  this 
agreement  or  until  their  successors  are  appointed.  The  secretary 
treasurer’s  duties  are  to  preside  at  the  meetings,  have  charge  of  all 
books  and  records,  collect  and  receive  all  moneys  due  the  associa- 
tion, to  make  all  payments  for  the  association  out  of  such  funds, 
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keep  books  of  account,  and  he  has  the  right  to  call  a meeting  of  the 
association  at  any  time  and  to  record  the  same  in  a minute-book, 
to  give  all  notices  and  sign  all  papers  and  documents  required  for 
the  purposes  of  the  association,  and  generally  to  perform  all  duties 
of  such  secretary-treasurer.  He  shall  advise  simultaneously  by 
wire  or  telephone  (confirmed  by  post)  all  members  of  the  associa- 
tion of  any  change  in  the  association  prices  and  terms. 

(6)  Quarterly  meetings  shall  be  held  in  Montreal  or  other 
places  which  the  members  may  designate  wdthin  the  first  ten  days 
of  January,  April,  July,  and  October,  during  the  continuance  of 
this  agreement.  Special  meetings  shall  be  held  at  any  time  at 
the  place  mentioned  in  the  notice  thereof  upon  requisition  signed 
by  five  members  upon  three  clear  days’  notice.  A majority  of  the 
members  constitute  a quorum,  and  any  resolution  adopted  at  any 
meeting  shall  be  binding  upon  all  the  parties  to  the  agreement. 

(7)  Each  member  is  entitled  to  attend  all  meetings,  either  in 
person  or  by  proxy. 

(8)  The  parties  mutually  covenant  and  agree  as  follows : — 

(а)  That  the  members  are  responsible  for  the  acts  of  their 
representatives  or  agents. 

(б)  That  the  members  shall  carry  out  clause  6. 

(c)  That  the  covenantors  and  their  agents  and  others  for  whom 
they  are  respectively  responsible  will  not  quote,  accept,  or  book 
orders  for  or  agree  to  sell  or  sell  the  goods  covered  by  the  agree- 
ment at  lower  prices  or  on  better  terms  and  conditions  than  those 
fixed  by  the  schedule  of  prices  annexed  to  this  agreement  or  fixed 
by  any  schedule  of  prices  which  may  be  adopted  by  any  resolution 
of  the  association  under  article  6 or  fixed  in  such  a way  as  the 
association  may  direct. 

(d)  That  the  covenantors  and  others  for  whom  they  are  respon- 
sible will  not  aid,  advise,  or  procure  any  purchaser  or  purchasers 
to  evade  the  provisions  of  this  agreement  by  suggesting  a consoli- 
dation of  the  orders  of  two  or  more  purchasers  or  in  any  way 
whatsoever. 

(e)  That  the  covenantors  shall  not  on  any  pretext  consign 
goods  covered  by  this  agreement  nor  allow  nor  pay  any  commission 
to  any  person  whomsoever  except  to  a bond  fide  agent  (who  shall 
in  no  case  be  a dealer  in  the  goods  covered  by  this  agreement  or 
the  employee  of  any  such  dealer,  and  whose  name  has  been  pre- 
viously declared  to  the  secretary-treasurer,  and  the  selling  and 
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invoicing  must  be  in  the  member’s  own  name.)  Sales  between 
members  may  be  made  at  any  price  they  may  arrange  between 
themselves,  but  all  sales  to  customers  shall  be  charged  against  the 
member  making  the  same  to  the  customer,  and  he  shall  pay  the 
pool  thereon. 

(/)  The  covenantors  shall  not  have  recourse  to  any  scheme  or 
subterfuge  whatsoever,  such  as  the  giving  of  presents  or  allowing 
of  rebates  or  discounts  or  deductions  or  the  giving  of  premiums 
of  any  kind  or  benefit  or  advantage  whatsoever,  as  an  inducement 
or  aid  in  the  making  of  present  or  future  sales  of  goods. 

(g)  That  the  covenantors  will  not,  directly  or  indirectly, 
advise  their  representatives,  agents  or  travellers  or  employees  or 
customers  or  other  persons  whomsoever,  of  the  calling  or  holding 
of  any  meeting  of  the  association  for  any  anticipated  fall  or  rise 
of  prices  thereat,  or  at  any  other  meeting  of  the  association,  or  of 
any  business  that  has  been  discussed  or  transacted  at  any  meeting, 
and  will  not  sell  goods  subject  to  a decline  in  price,  and  will  not 
sell  goods  to  be  delivered  after  the  date  previously  fixed  by  resolu- 
tion of  the  members  voting  as  provided  in  clause  6 of  this  agree- 
ment. 

(h)  That  the  covenantors  will  allow  the  secretary-treasurer 
at  all  times  to  have  access  to  their  books  of  account,  corres- 
pondence and  papers,  to  enable  him  to  verify  any  statement  made 
by  any  of  the  parties  hereto  or  to  investigate  any  accusation  made 
against  them  respectively  or  of  the  agent  or  others  for  whom  they 
are  respectively  responsible;  and  the  parties  hereto  promise,  bind 
and  oblige  themselves,  each  in  the  penal  sum  of  $1,000,  towards 
the  others  of  them,  to  strictly  adhere  to,  observe  and  fulfil  all  the 
above  agreements  and  obligations  and  all  rules  and  regulations, 
prices  and  discounts,  which  may  from  time  to  time  be  resolved 
on  or  adopted  by  the  association,  and  they  further  severally  bind 
themselves  to  pay  all  penalties  which  may  be  imposed  upon  them 
under  this  agreement  for  any  breach  or  violation  of  the  same 
by  themselves  or  their  agents,  or  other  persons  for  whom  they  are 
respectively  responsible. 

And  to  secure  the  payment  of  all  such  penalties  when  incurred, 
each  of  the  parties  hereto  shall  forthwith  deliver  to  the  secretary- 
treasurer  an  accepted  cheque  for  the  sum  of  $1,000,  to  be  deposited 
by  the  secretary-treasurer  to  the  credit  of  the  association. 
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“In  the  cases  of  the  P.  L.  Robertson  Manufacturing  Company 
Limited  and  the  Toronto  Wire  Nail  and  Tack  Company  Limited, 
a payment  of  $1,000  shall  be  sufficient,  but  the  said  sum  of  $1,000 
is  hereby  declared  subject  to  forfeitures  for  breach  of  this  agree- 
ment by  either  company.” 

The  amount  of  any  account  of  the  secretary-treasurer  against 
any  member  shall  be  a first  charge  on  the  amount  which  is  to  the 
credit  of  such  member.  After  the  secretary-treasurer’s  claims  have 
been  satisfied,  the  amount  to  the  credit  of  any  member  shall  then 
be  subject  to  the  payment  of  direct  or  indirect  liability  to  the 
association,  and  the  secretary-treasurer  shall  only  be  liable  to 
account  for  the  balance,  after  any  amounts  due  to  the  secretary- 
treasurer  or  to  the  association,  directly  or  indirectly,  as  above 
indicated,  have  been  paid. 

(9)  On  or  before  the  15th  day  of  each  month,  each  member 
shall  send  to  the  secretary-treasurer  of  the  association  a statement 
in  the  form  “A”  annexed,  which  shall  contain  a summary  of  all 
sales  made  by  and  for  such  member  for  the  previous  calendar 
month,  accompanied  by  a solemn  declaration  of  such  member, 
and  any  member  failing  or  neglecting  to  send  such  statement  on  or 
before  the  15th  day  of  each  month  shall,  ipso  facto,  be  liable,  and 
he  hereby  binds  and  obliges  himself,  to  pay  a penalty  of  $5  per  day 
for  each  and  every  day  such  default  continues,  and  the  secretary- 
treasurer  shall  have  the  right  to  charge  the  amount  of  any  such 
penalty  against  the  amount  standing  at  the  credit  of  such  member 
in  the  hands  of  the  association. 

(10)  The  respective  shares,  interest  or  holding  of  the  said 
parties  hereto  in  said  association,  for  the  purpose  of  monthly 
division  and  adjustment  as  hereinafter  provided  for,  shall  be 
calculated  and  divided  among  the  said  parties  hereto  and  on  a basis 
of  one  hundred  parts,  divided  as  follows. 

(The  names  of  the  contracting  parties  are  here  given,  but  the 
proportion  of  the  division  is  not  mentioned.) 

(10a)  Should  the  sales  made  by  any  of  the  parties  in  any  year 
differ  from  the  percentage  allotted  to  him  as  above,  this  percentage 
for  the  following  year  shall  be  increased  or  decreased  as  the  case 
may  be  by  .25  per  cent,  of  the  difference  between  his  percentage 
of  actual  sales  for  the  year  and  the  percentage  above  allotted. 

(11)  Should  the  sales  made  by  any  of  the  members  of  the 
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association  exceed  the  proportion  allotted,  then  such  member 
shall  forthwith  pay  the  secretary-treasurer  of  the  association  the 
sum  of  25  cents  per  keg  of  100  pounds  of  wire  nails  on  such  excess 
sales. 

This  special  provision  is  made  for  special  advance  in  price,  and 
all  moneys  payable  under  this  section  shall  be  handed  to  the 
secretary  within  seven  days  after  he  shall  have  mailed  a statement 
shewing  the  amount.  Any  member  failing  or  neglecting  to  for- 
ward to  the  secretary  such  remittance  within  seven  days  shall  be 
liable  to  a penalty  of  $10  per  day  in  default,  in  discretion  of 
secretary-treasurer,  and  all  moneys  in  the  hands  of  secretary  or 
of  the  association  are  hereby  declared  to  be  liable  for  any  obliga- 
tion on  the  part  of  the  member  to  whom  same  belong.  The  said 
amounts  paid  by  any  member  of  the  association  shall  each  month 
be  divided  amongst  the  members  of  said  association  in  proportion 
to  their  shares  or  interest  in  said  association. 

(12)  The  secretary  is  given  the  right  to  verify  any  statement 
made  by  the  members,  but  shall  not  make  known  such  information 
as  he  may  obtain,  except  when  such  member  shall  be  found  to  have 
broken  or  violated  this  agreement,  in  which  case  the  secretary- 
treasurer  shall  communicate  to  the  association,  at  a meeting  duly 
called,  such  details  and  particulars  of  such  breach  or  violation  as 
may  be  necessary,  and  the  refusal  of  any  member  to  allow  the 
secretary-treasurer  to  examine  his  books  and  other  papers  relative 
to  any  matters  covered  by  this  agreement  shall  be  considered  a 
breach  or  violation  of  this  agreement,  and  shall  subject  such 
member  to  a penalty  of  not  less  than  $50  or  more  than  $1,000. 

It  then  gives  power  to  the  secretary,  if  any  complaint  is  made 
of  the  violation  of  the  agreement  by  any  member,  to  place  one  or 
more  agents  in  the  manufactory  of  such  member  to  investigate 
such  complaints  and  check  the  goods  and  effects  therein,  as  far 
as  that  may  be  necessary  for  the  information  of  the  .secretary- 
treasurer,  and  to  enable  him  to  judge  whether  or  no  the  provisions 
of  the  agreement  are  being  faithfully  performed. 

(13)  Section  13  deals  with  a violation  of  the  agreement,  or 
complaint  of  violation,  and  the  mode  of  procedure  in  such  cases; 
and,  if  the  secretary-treasurer  is  not  perfectly  convinced  that  no 
violation  has  been  made,  he  may  call  upon  the  accused  member, 
as  well  as  any  of  his  salesmen,  agents,  or  clerks  that  he  may 
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indicate,  to  make  affidavit  or  declaration,  in  his  presence  or  in 
the  presence  of  his  duly  authorised  agent,  and  before  a recognised 
authority  for  taking  extra-judicial  oaths  (to  be  selected  by  the 
secretary),  that  the  charges  are  false  and  incorrect.  The  failure 
on  the  part  of  the  member  or  any  of  his  employees  to  make  such 
affidavit  or  declaration  forthwith,  when  requested  to  do  so  by  the 
secretarjf-treasurer,  shall  be  considered  as  proof  positive  that  the 
agreement  has  been  violated;  and  if,  in  his  opinion,  the  member 
has  been  guilty  of  a breach  of  the  agreement  as  charged,  the 
secretary  shall  declare  and  decide  the  same  in  writing  over  his  own 
signature,  giving  particulars  of  such  breach,  and  shall  in  such 
writing  fine  the  accused  member  not  less  than  $50  and  not  more 
than  $1,000,  at  the  discretion  of  the  secretary-treasurer,  for  such 
breach  or  violation,  and  shall  deliver  a copy  of  such  writing  to  the 
accused  member,  and  such  member  shall  thereupon  be  held  to  have 
incurred  the  penalty  mentioned  in  such  decision. 
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A member  has  the  right  of  appeal  within  ten  days  to  the 
association,  and  any  member  not  appealing  within  that  time  shall 
be  held  ipso  facto  to  have  incurred  the  said  penalty. 

(14)  Provides  that  the  penalty,  when  established,  shall  be 
charged  against  the  amount  to  the  credit  of  the  offending  member. 

(15)  Provides  that  the  deposit  of  $1,000  shall  be  kept  up  to  the 
full  amount;  and  any  member  who  fails  within  ten  days  to  keep 
up  his  deposit  to  $1,000  shall  be  subject  to  a penalty  of  $5  per  day 
during  default,  all  of  which  penalty  is  to  be  paid  to  the  credit  of  the 
association. 

(16)  Makes  provision  for  a division  of  the  penalties  quarterly 
among  the  other  members  of  the  association. 

(17)  In  addition  to  his  other  powers  and  duties,  the  secretary 
shall  see  that  all  statements  and  returns  required  by  the  members 
of  the  association  and  others  are  duly  made;  and,  in  the  event  of 
any  member  or  other  person  deviating  from  the  provisions  of  this 
agreement,  the  secretary  shall  forthwith  impose  the  penalty  herein- 
before provided  fgr  any  such  infraction  of  the  said  provisions  or 
rules,  and  his  decision  shall  be  final  and  without  appeal.  The 
division  is  to  be  made  among  the  members  in  good  standing. 

(18)  Provides  that  the  engagement  of  the  secretary-treasurer 
- shall  terminate  on  the  dissolution  of  the  association,  and  the 

parties  to  the  agreement  covenant  to  hold  him  absolutely  indemni- 
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fied  and  harmless  in  respect  of  any  moneys  paid  out  by  him  by 
way  of  settlement,  or  division  of  any  penalties  or  forfeitures  that 
may  be  exacted  under  this  agreement,  such  payments  having  been 
made  under  the  provisions  of  this  agreement. 

(19)  Any  member  retiring  is  entitled  to  receive  from  the 
association  the  amount  to  his  credit. 

(20)  The  agreement  enures  to  the  benefit  of  and  is  binding  on 
the  parties  and  their  successors  and  assigns. 

Schedule  “A,”  giving  the  form  of  a solemn  declaration,  states 
the  sales,  and  declares  that  the  above  is  a true  and  correct  state- 
ment of  the  sales  of  the  goods  covered  by  the  agreement  of  the 
14th  May,  1914,  and  that  such  sales  were  made  at  the  prices  and 
terms  strictly  in  accordance  with  the  terms  of  the  agreement  above- 
mentioned,  with  the  usual  solemn  declaration. 

In  my  opinion,  the  contract  between  the  parties,  including  as  it 
does  the  limitations  provided  by  the  association  agreement,  is 
ex  facie  a breach  of  clauses  ( b ) and  id)  of  sec.  498  of  the  Code. 
Having  regard  to  the  scope  of  the  association,  including  all  Canada 
as  it  does,  the  fixing  of  the  prices  of  the  manufacturers,  the  whole- 
salers, and  the  jobbers,  to  retailers,  precludes  competition  in  the 
trade  of  the  entire  product  of  manufactures'  of  this  industry  in 
Canada;  and  it  must,  therefore,  in  my  opinion,  unduly  restrain 
and  injure  trade  and  commerce  in  relation  to  such  articles,  con- 
trary to  clause  (6),  and  unduly  prevent  or- lessen  competition  in 
the  purchase,  barter,  and  sale  of  the  same. 

Much  of  what  is  said  in  Rex  v.  Elliott  and  Wampole  & Co.  v. 
F.  E.  Karn  Co.  Limited,  as  shewing  that  the  agreement  is  illegal, 
is  applicable  here.  It  is  an  agreement,  in  my  opinion,  contrary 
to  public  policy,  and  in  breach  of  the  Code.  The  result  is,  that 
the  plaintiff  is  not  entitled  to  enforce  a breach  of  this  contract 
against  the  defendant,  and  the  defendant  is  not  entitled  to  recover 
the  $1,000  agreed  upon  as  the  amount  due  under  the  contract. 

If  it  should  be  held  elsewhere  that  the  plaintiff  is  entitled  to 
recover,  I assess  the  damages  for  breach  of  the  contract  at  $1  per 
keg  for  the  number  specified,  in  addition  to  the  2,500  delivered. 

In  the  view  I take  of  the  case,  the  action  and  counterclaim  are 
both  dismissed;  and,  as  the  parties  are  in  pari  delicto,  I make  no 
order  as  to  costs. 
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[MIDDLETON,  J.] 

Re  Galbraith  and  Kerrigen. 

Deed — Conveyance  of  Land — Defect  in  Form — Parties — Omission  of  Words 
Identifying  with  Grantor  and  Grantee — Mistake  in  Dower  Clause — 
Sufficiency  to  Pass  Title — Vendors  and  Purchasers  Act. 

In  a deed  intended  to  convey  land,  and  signed  and  sealed  by  the  owner  of  the 
land  and  his  wife,  the  parties  were  named  as  of  the  first,  second,  and  third 
parts,  the  words  “hereinafter  called  the  grantor”  and  “hereinafter  called 
the  grantee”  not  being  added,  while  the  grant  was  in  the  words  “the  grantor 
doth  grant  unto  the  grantee,”  and  “the  party  of  the  third  part,  wife  of  the 
party  of  the  second  part”  barred  her  dower — her  husband  being  named  as 
party  of  the  first  part : — 

Held,  notwithstanding  the  defect  in  form,  that  the  deed  passed  the  title  to  the 
land;  and  an  objection  to  the  title  of  the  intended  grantee  was,  upon  an 
application  under  the  Vendors  and  Purchasers  Act,  declared  invalid. 

Lord  Say  ayid  Seal’s  Case  (1711),  10  Mod.  41,  and  Mill  v.  Hill  (1852),  3 H.L.C. 
828,  followed. 

Motion  by  Galbraith,  the  vendor,  under  the  Vendors  and 
Purchasers  Act,  for  an  order  declaring  that  an  objection  made  by 
the  purchaser,  Kerrigen,  to  the  title  to  land,  the  subject  of  an 
agreement  for  sale  and  purchase,  was  invalid. 

May  1.  The  motion  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court  at  Toronto. 

D.  G.  M.  Galbraith,  for  the  vendor. 

J.  T.  Richardson,  for  the  purchaser. 

May  2.  Middleton,  J.: — On  the  27th  April,  1915,  William 
Tisdall,  the  owner  of  land,  sold  to  Galbraith.  A deed  was  executed 
by  Tisdall  and  his  wife,  but  it  was  defective  in  form : the  question 
is,  whether,  notwithstanding  the  defect,  it  is  sufficient  to  pass  the 
title. 

The  deed  is  on  a printed  form.  Tisdall  is  named  as  party  of 
the  first  part,  Galbraith  as  party  of  the  second  part,  and  TisdalFs 
wife  as  party  of  the  third  part.  The  form  contemplated  the 
addition  of  the  words  “ hereinafter  called  the  grantor”  after 
Tisdall’s  name,  and  “ hereinafter  called  the  grantee”  after  Gal- 
braith’s name,  but  these  expressions  were  omitted.  The  deed  then 
proceeds,  “The  grantor  doth  grant  unto  the  grantee,”  &c.,  &c. — 
The  “party  of  the  third  part  wife  of  the  party  of  the  second  part” 
bars  her  dower. 

A new  deed  cannot  now  be  obtained. 


1917 
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Lord  Say  and  Seal's  Case  (1711),  10  Mod.  41,  decided  in  the 
days  of  Queen  Anne,  shews  that  errors  were  not  unknown  in  the 
days  of  our  ancestors.  There  the  names  of  the  parties  had  been 
left  blank.  In  the  operative  clause  the  grantor  was  not  named, 
but  the  grantee  was  named.  The  deed  was  held  good,  for  it  was 
to  be  interpreted  according  to  the  intention  of  the  parties.  “The 
intention  of  the  deed  is  plain,  if  this  deed  do  not  make  Lord  Say 
grantor,  as  to  him  it  would  have  no  effect  at  all,  who  yet  sealed 
it.” 

In  Mill  v.  Hill  (1852),  3 H.L.C.  828,  a more  drastic  remedy 
was  applied.  The  wrong  person  was  named  as  grantor.  At  p.  847 
it  is  said:  “The  general  rule  of  construction  is,  that  the  Courts, 
in  construing  the  deeds  of  parties,  look  much  more  to  the  intent 
to  be  collected  from  the  whole  deed,  than  from  the  language  of 
any  particular  portion  of  it.  The  intent  must  be  collected  from 
the  deed  itself,  and  not  from  evidence  aliunde;  and  the  Courts 
consider  themselves  authorised  and  bound,  where  they  can  collect 
the  intent  from  the  language  of  the  deed,  if  all  the  parts  of  the 
deed  will  admit  of  it,  to  construe  that  deed  rather  according  to 
the  general  intent  than  according  to  any  particular  phraseology 
contained  in  it.” 

It  is  there  pointed  out  that  what  is  desired  is,  not  to  find  a 
grantor,  but  to  construe  an  express  grant  by  one  person  as  a grant 
by  another;  “to  reject,  therefore,  the  precise  and  distinct  terms 
in  the  granting  part  of  the  deed — to  take  out  one  name  and  in 
effect  insert  another,  according  to  the  supposed  intent”  (p.  848). 

The  House  of  Lords,  having  no  doubt  as  to  the  true  position 
in  equity,  made  light  of  the  supposed  rule  of  law  that  a deed  can- 
not be  construed  contrary  to  the  express  words  of  the  grant,  by 
holding  it  “ clear,  upon  the  face  of  that  deed,  that  the  property 
became  subject  in  equity  to  the  trusts,”  and  that  the  effect  was 
precisely  the  same  “as  if  the  legal  estate  had  itself  passed”  (pp. 
851,  852). 

The  importance  is  that  the  case  of  Lord  Say  received  the 
approval  of  the  Lords. 

In  this  case  I have  no  trouble. 

The  deed  was  intended  to  convey  the  land.  The  parties  to  the 
deed  are  known  and  named.  The  owner  would  primd  fade  be 
the  grantor.  He  and  his  wife  alone  sign.  His  wife  bars  her  dower. 
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From  this  it  may  be  assumed  that  he  was  the  grantor,  and  Gal- 
braith, the  remaining  party,  the  grantee 

All  this,  derived  from  the  deed  itself,  is,  I think,  sufficient  to 
shew  that  the  objection  is  not  well  taken. 
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Re  Loscombe. 


May  4. 


Trusts  and  Trustees — Ante-nuptial  Settlement — Appointment  of  New  Trustee — 
Power  of  Settlor  and  Wife  to  Appoint — Loss  of  Writing  Witnessing  Appoint- 
ment— Recognition  of  Trustee  by  Deed  of  Settlor  and  Wife — Presumption — 
Construction  of  Deed  of  Settlement — “ Surviving ” Children — Child  of 
Daughter  Predeceasing  Settlor  and  Wife — Children  of  Intended  Marriage. 

Under  an  ante-nuptial  settlement  made  by  deed  in  1873,  the  settlor  and  his 
wife  had  power  to  appoint  new  trustees  if  any  trustee  should  die  or  become 
incapable  of  acting.  Originally,  there  were  two  trustees,  but  in  1901  one  was 
dead  and  the  other  (C.)  had  become  incapable  of  acting.  In  December  of 
that  year,  a judgment  was  pronounced  in  an  action  which  had  been  brought 
in  the  name  of  C.,  in  which  it  was  recited  that  under  the  provisions  of  the 
settlement  L.  had  been  appointed  trustee  in  the  place  of  C.;  but,  when  an 
application  to  the  Court  was  made  in  1917  (after  the  death  of  the  settlor 
and  his  wife),  by  L.  as  trustee,  the  deed  or  writing  appointing  him  could 
not  be  found.  In  1904,  a deed  was  executed  by  the  settlor  and  his  wife, 
which  recited  the  settlement,  the  death  and  incapacity  of  the  original 
trustees  respectively,  and  that  by  an  order  of  the  Court  L.  had  been  appointed 
trustee.  No  such  order  could  be  found;  probably  the  reference  was  to 
the  recognition,  by  the  judgment  mentioned,  of  L.  as  trustee: — 

Held,  that  the  due  appointment  of  L.  should  be  presumed:  the  deed  executed 
in  1904  would  itself  amount  to  an  appointment  and  cure  any  irregularity 
or  defect  in  any  former  appointment. 

Poulson  v.  Wellington  (1729),  2 P.  Wms.  533,  and  In  Re  FarnelVs  Settled 
Estates  (1886),  33  Ch.  D.  599,  followed. 

By  the  settlement,  property  was  conveyed  to  the  trustees  for  the  benefit  of 
the  settlor  for  life  and  on  his  death  for  the  wife  for  life,  charged  in  each  case 
with  the  maintenance  of  the  children,  and  from  and  after  the  decease  of 
the  survivor  upon  trust  for  the  maintenance  of  the  children  until  the 
youngest  should  attain  the  age  of  twenty-one,  when  the  trustees  were  to 
sell  the  trust  property  and  divide  the  proceeds  and  all  moneys  appertaining 
to  the  trust  among  the  surviving  children  of  the  settlor  and  his  wife  and  either 
of  them  (both  had  children  by  former  marriages)  and  the  children  of  the 
intended  marriage  share  and  share  alike.  There  was  no  provision  for  the 
children  of  any  child  who  might  predecease,  and  the  only  gift  to  children 
was  in  the  above  direction  to  divide  the  proceeds  and  trust  moneys: — 

Held,  that  the  child  of  a predeceased  daughter  of  the  settlor  was  not  entitled 
to  share  in  the  distribution. 

The  case  did  not  come  within  the  rule  stated  in  Ilowgrave  v.  Cartier  (1814), 
3 V.  & B.  79,  and  approved  in  Wakefield  v.  Maffet  (1885),  10  App.  Cas. 
422.  That  rule  possibly  extends  only  to  provisions  for  children,  issue  of 
the  intended  marriage. 


Motion  by  E.  W.  Loscombe,  as  trustee  under  a marriage 
settlement,  for  the  advice  and  direction  of  the  Court  as  to  the 
carrying  out  of  the  trusts  of  the  settlement. 
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May  2.  The  motion  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court  at  Toronto. 

W.  F.  Kerr , for  E.  W.  Loscombe  and  F.  C.  Loscombe. 

D.  B.  Simpson,  K.C.,  for  H.  C.  Loscombe,  Blair  T.  Reid, 
C.  W.  Loscombe,  and  George  S.  Reid. 

C.  J.  Holman,  K.C.,  for  Katie  Klosse. 

Other  beneficiaries  submitted  a memorandum  stating  that  they 
did  nor  desire  to  be  heard. 

May  4.  Middleton,  J. : — The  late  Robert  Russell  Loscombe, 
one  of  His  Majesty’s  counsel,  on  the  3rd  March,  1873,  made  an 
ante-nuptial  settlement,  in  view  of  his  approaching  marriage 
with,  Catharine  Reid.  Mr.  Loscombe  was  then  a widower  with 
six  children  and  Mrs.  Reid  a widow  with  three  sons. 

The  marriage  was  duly  solemnised,  and  one  child,  Ernest  W. 
Loscombe,  was  issue  of  the  marriage. 

The  settlor  died  on  the  7th  October,  1915,  his  wife  having 
predeceased  him  on  the  13th  August,  1914. 

Annie  Burnham,  a daughter  of  the  settlor,  predeceased  him 
and  his  wife,  and  left  her  surviving  a daughter,  Katie  Klosse, 
who  claims  to  be  entitled  to  a share  in  the  distribution  directed 
to  take  place  after  the  death  of  the  settlor  and  his  wife. 

Before  discussing  this  question,  it  is  necessary  to  deal  with  a 
preliminary  objection. 

The  motion  is  made  by  E.  W.  Loscombe  as  trustee  under  the 
settlement.  It  is  suggested  that  he  was  not  duly  appointed  and 
is  not  in  fact  trustee. 

The  original  trustees  were  David  Fisher  and  Peter  Cameron, 
both  now  dead.  Under  the  deed,  the  settlor  and  his  wife  had 
power  to  appoint  new  trustees  if  any  trustee  should  die  or  become 
incapable  of  acting. 

After  the  death  of  Fisher,  and  while  Cameron  was  still  alive, 
but  incapable  of  acting,  an  action  brought  in  the  name  of  Cameron, 
as  surviving  trustee,  came  on  for  hearing  before  Mr.  Justice 
MacMahon  on  the  30th  November,  1901,  and  on  that  day  stood 
over  to  allow  a new  trustee  to  be  appointed.  On  the  12th  Decem- 
ber, 1901,  a judgment  was  pronounced,  reciting  that  on  the  6th 
December,  1901,  under  the  provisions  of  the  settlement,  E.  W. 
Loscombe  had  been  appointed  trustee  in  the  place  of  Cameron, 
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and  the  action  was  directed  to  proceed  in  his  name  as  plaintiff 
in  lieu  of  Cameron. 

This  appointment  cannot  now  be  found. 

On  the  26th  August,  1904,  a deed  was  executed  by  the  settlor 
and  his  wife,  which  recites  the  settlement,  the  death  of  Fisher, 
the  incapacity  of  Cameron,  and  that  “by  an  order  of  the  High 
Court  of  Justice”  E.  W.  Loscombe  was  appointed  trustee. 

No  such  order  can  be  found,  and  it  is  probable  that  what  was 
referred  to  was  the  recognition  of  Loscombe  as  trustee  by  the 
judgment  referred  to. 

Where  the  parties  who  have  the  power  to  appoint  trustees 
join  in  a deed  which  recognises  certain  persons  as  occupying  the 
position  of  trustees,  their  due  appointment  is  presumed.  The 
deed  so  executed  would  in  itself  amount  to  an  appointment  and 
cure  any  irregularity  or  defect  in  any  former  appointment : Poulson 
v.  Wellington  (1729),  2 P.  Wms.  533;  In  re  FarnelVs  Settled  Estates 
(1886),  33  Ch.  D.  599. 

This  objection  fails. 

The  question  upon  the  main  motion  arises  upon  the  terms  of 
the  settlement.  The  property  is  conveyed  to  trustees  for  the 
benefit  of  the  husband  for  life  and  on  his  death  for  the  wife  for 
life,  charged  in  each  case  with  the  maintenance  of  the  children, 
“and  from  and  after  the  decease  of  the  survivor”  upon  trust  for 
the  support  education  and  maintenance  of  the  said  children 
respectively  as  aforesaid  until  the  youngest  child  becomes  of  the 
age  of  twenty-one  years,  when  the  said  trustees  “shall  sell  and 
dispose  of  all  and  every  the  property  real  and  personal  held  by 
them  in  trust  as  aforesaid  and  reduce  the  same  into  money  and 
shall  divide  the  proceeds  of  such  sale  as  well  as  all  other  moneys 
appertaining  to  the  said  trust  between  the  surviving  children  of 
the  said  Robert  R.  Loscombe  and  Catharine  Reid  and  of  either 
of  them  and  the  children  of  the  said  intended  marriage  share  and 
share  alike.” 

There  is  no  clause  in  the  settlement  making  any  provision 
for  the  children  of  any  child  who  may  predecease,  and  the  only 
gift  to  children  is  in  the  direction  to  divide  the  proceeds  above 
quoted. 

It  is  sought  to  bring  this  case  within  a rule  long  established, 
frequently  acted  upon,  and  even  more  frequently  distinguished, 
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which  has  the  sanction  of  the  House  of  Lords  in  Wakefield  v. 
Maffet  (1885),  10  App.  Cas.  422.  This  rule  is  clearly  stated  by 
Sir  William  Grant,  M.R.,  in  Howgrave  v.  Cartier  (1814),  3 V.&B. 
79,  at  pp.  85,  86:  “If  the  settlement  clearly  and  unequivocally 
makes  the  right  of  the  child  to  a provision  depend  upon  its  sur- 
viving both  or  either  of  the  parents,  a Court  of  Equity  has  no 
authority  to  control  that  disposition.  If  the  settlement  is  incor- 
rectly or  ambiguously  expressed,  if  it  contains  conflicting  and 
contradictory  clauses,  so  as  to  leave  in  a degree  uncertain  the 
period  at  which,  or  the  contingency  upon  which,  the  shares  are 
to  vest,  the  Court  leans  strongly  toward  the  construction  which 
gives  a vested  interest  to  the  child  . . . usually  as  to  sons 

at  the  age  of  twenty-one;  and  as  to  daughters  at  that  age  or 
marriage.” 

All  the  cases  are  based  upon  the  natural  presumption  that  the 
settlor  would  intend  to  make  such  a provision  for  his  children  that 
in  the  event  of  the  death  of  the  child  leaving  issue  such  child  will 
not  be  left  unprovided  for ; but  each  settlement  must  be  construed 
according  to  the  words  actually  used,  and  the  Court  cannot  intro- 
duce into  the  settlement  a provision  not  only  not  made  by  the 
settlor,  but  contrary  to  the  provision  made. 

The  rule  possibly  extends  only  to  provisions  for  children, 
issue  of  the  marriage;  but,  assuming  it  to  be  capable  of  wider 
application,  in  this  case  the  word  “surviving”  cannot  be  ignored 
so  far  as  the  children  of  the  former  marriages  are  concerned;  they 
only  take  if  they  survive.  There  is  no  other  gift  to  them,  they 
must  be  within  the  class  among  whom  the  proceeds  of  the  sale 
are  to  be  divided,  or  take  nothing.  There  is  no  other  gift. 

Nothing  would  be  gained  by  discussing  other  cases  in  which 
it  has  been  sought  to  apply  the  rule.  As  said  in  the  case  quoted 
(p.  85),  “There  is  no  great  difficulty  in  collecting  the  law.” 
And  in  another  case  Sullivan,  M.R.,  said  (p.  29):  “It  would  be  a 
mere  parade  of  learning  to  go  through  all  the  cases  in  which  the 
rule  was  cited  as  settled:”  Wakefield  v.  Richardson  (1883),  13 
L.R.  Ir.  17. 

Put  shortly,  no  rule  or  case  justifies  me  in  declaring  that, 
when  the  settlor  directs  the  property  to  be  divided  among  those 
who  survive,  he  means  a division  to  include  the  children  of  those 
who  do  not  survive. 
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Nor  can  I declare  the  settlement  to  mean,  by  11  surviving 
children/’  those  who  attain  twenty-one  and  do  not  survive  the 
period  mentioned. 

There  may  well  have  been  reasons  understood  and  discussed 
upon  the  treaty  for  marriage  for  drawing  a distinction,  as  appears 
to  have  been  drawn  in  the  settlement,  between  the  children  of  the 
former  marriages  and  the  children  of  the  proposed  marriage. 
I am  not  to  speculate ; but  my  duty,  when  the  expressed  intention 
is  clear,  is  to  give  effect  to  it,  even  though  it  may  seem  to  me  to 
be  unreasonable  and  even  unjust. 

I must  therefore  declare  that  Katie  Klosse  is  not  entitled  to 
share  in  the  distribution. 

The  costs  of  all  parties  will  be  paid  out  of  the  fund. 

I trust  that  those  who  supported  Mrs.  Klosse’s  claim  upon  the 
argument  will  adhere  to  their  position,  and  will  voluntarily  allow 
her  to  share  with  them. 


[APPELLATE  DIVISION.] 

Foster  v.  Township  of  St.  Joseph. 

Assessment  and  Taxes — Exemptions — “ Buildings  on  Mineral  Land ” — Assess- 
ment  Act,  R.S.O.  1914,  ch.  195,  sec.  40  ( 4 ) — “ Mineral ” — Trap-rock — 
Question  of  F act — Action — Remedy  by  Appeal  to  Court  of  Revision  under 
sec.  83. 

The  judgment  of  Latchford,  J.,  ante  114,  was  affirmed. 

Appeal  by  the  plaintiff  from  the  judgment  of  Latchford,  J., 
ante  114. 

May  8.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Lennox,  and  Rose,  JJ. 

R.  C.  H.  C assets,  for  the  appellant,  said  that  the  question  was 
the  validity  of  the  assessment  of  buildings  which  were  used  for 
getting  trap-rock,  and,  as  he  contended,  therefore  exempt  as  being 
on  “ mineral  land”  by  virtue  of  sub-sec.  (4)  of  sec.  40  of  the  Assess- 
ment Act,  R.S.O.  1914,  ch.  195;  also  whether  an  action  or  an 
appeal  under  the  Assessment  Act  was  the  proper  remedy.  The 
trap-rock  was  a hard  rock  which  was  blasted  out  and  used  as 
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road-material,  or  sometimes  ground  for  concrete.  There  was  no 
definition  of  “mineral”  in  the  Assessment  Act,  but  the  Mining 
Tax  Act,  R.S.O.  1914,  ch.  26,  sec.  2 (a),  referred  to  “mineral 
substance.”  In  the  Mining  Act,  R.S.O.  1914,  ch.  32,  sec.  2 (j), 
“mine”  was  defined.  He  contended  that  this  trap-rock  was  a 
mineral,  and  said  that  a wide  meaning  should  be  given  to  the  term, 
unless  there  was  something  in  the  context  or  circumstances  to 
cut  it  down:  Lord  Provost  and  Magistrates  of  Glasgow  v.  Farie 
(1888),  13  App.  Cas.  657;  North  British  R.W.  Co.  v.  Budhill  Coal 
and  Sandstone  Co.,  [1910]  A.C.  116;  Barnard- Argue-Roth-Stearns 
Oil  and  Gas  Co.  Limited  v.  Farquharson,  [1912]  A.C.  864.  The 
reason  for  the  exemption  was  that  the  “mineral”  was  subject  to 
assessment  under  the  Mining  Tax  Act.  As  to  jurisdiction,  as  the 
assessment  was  illegal,  the  Court  had  power  to  interfere : Canadian 
Oil  Fields  Co.  v.  Village  of  Oil  Springs  (1907),  13  O.L.R.  405. 

W.  E.  Raney,  K.C.,  for  the  defendants,  respondents,  was  not 
called  upon. 

At  the  conclusion  of  the  argument  for  the  appellant,  the  judg- 
ment of  the  Court  was  delivered  by  Meredith,  C.J.C.P. : — 
Mr.  Cassels  has  said  all  that  could  be  said  in  favour  of  this  appeal, 
has  thrown  a good  deal  of  light  upon  the  subject  of  it,  and  has 
discussed  the  whole  matter  in  a manner  that  was  interesting  and 
instructive.  But  he  has  failed  to  convince  me  that  the  trial 
Judge  was  wrong  in  regard  to  either  of  the  points  that  are  raised 
in  this  appeal,  and  which  were  discussed  and  considered  in  the 
Court  below. 

It  seems  to  me,  as  it  seemed  to  the  trial  Judge,  that  cases  of 
this  character  were  intended  by  the  Legislature  to  be  dealt  with 
in  the  Courts  of  Revision  only;  that  the  Legislature  has  striven 
long  to  produce  that  effect;  and  I agree  with  my  brother  Riddell 
in  the  observation  made  by  him,  that  it  has  been  generally  sup- 
posed that  at  last  it  has  succeeded.  If  not,  it  is  not  because  it 
has  not  tried  often  enough  and  with  sufficient  determination. 

This  is  not  a case  in  which,  even  if  Mr.  Cassels  were  right  in 
his  contention,  there  was  no  power  to  tax.  As  has  been  pointed 
out  during  the  argument,  there  was  a right  to  tax  to  some  extent. 
For  myself,  I have  no  hesitation  in  saying  that,  if  there  had  been 
really  no  power  to  tax  because  of  the  provisions  of  sec.  40  of  the 
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Assessment  Act,*  yet,  these  lands  being  in  the  municipality,  the 
proper  place  for  obtaining  relief  from  assessment  for  the  purpose 
of  taxing  them  was  the  Court  of  Revision  in  the  first  instance,  and 
that  all  the  questions  involved  in  this  action  ought  there,  and  not 
here,  to  have  been  so  dealt  with:  see  Hislop  v.  City  of  Stratford 
(1917),  38  O.L.R.  470,  34  D.L.R.  31.  But,  as  I have  ^aid,  that 
is  not  so ; and,  therefore,  speaking  for  the  Court,  it  is  enough  to 
say  that,  in  the  facts  of  this  case,  it  was  one  for  the  Court  of 
Revision. 
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As  has  been  pointed  out,  the  buildings  assessed  do  not  come 
within  the  exemption  relied  upon;  indeed  Mr.  Cassels  has  admitted 
that  there  was  a right  and  a duty  to  tax  part  of  the  land — that  a 
part  of  it  is  plainly  not  exempt. 

In  my  judgment,  therefore,  there  was  a right  of  appeal  against 
the  assessment  in  question  to  the  Court  of  Revision;  and  that 
right  was  the  only  one  open  to  the  appellant  here  to  remedy  any 
wrong  he  may  have  sustained' — if  he  sustained  any— in  being 
assessed  as  he  was  assessed.  And  this  is  enough  to  dispose  of 
this  appeal  in  favour  of  the  respondents. 

But,  as  the  trial  Judge  has  dealt  with  the  case  upon  its  merits, 
and  as  it  has  been  discussed  here  so  fully  in  that  respect,  it  may  be 
better  to  say  that  we  all  agree  with  the  trial  Judge  in  his  conclusion 
in  this  respect  also. 

It  is  quite  plain  from  sec.  40  of  the  Assessment  Act  that  the 
minerals  which  are  exempt  are  not  all  of  those  things  which  form 
part  of  the  mineral  kingdom  in  the  general  subdivision  of  all  things 
into  animal,  vegetable,  and  mineral  matter.  It  is  quite  plain  from 
the  words  of  the  Act  that  it  is  the  more  valuable  minerals  which 
are  exempt;  not,  as  in  this  case,  the  mere  rock,  but  minerals  in 
and  to  be  won  out  of  the  rock,  if  any  there  were  in  it.  It  will  be 
observed  that  buildings  and  machinery  used  mainly  for  obtaining 
or  storing  minerals,  and  concentrators  and  sampling  plant,  are, 
with  the  minerals  in,  on,  or  under  the  land,  not  assessable — words 
inapplicable  to  the  rock  in  question,  used  in  road-making  and 
road-repair  only,  as  gravel  and  sand  may  be.  The  rock  in  question 


^Section  40  (4)  of  the  Assessment  Act,  R.S.O.  1914,  ch.  195,  provides  that 
“the  buildings,  plant  and  machinery  in,  on  or  under  mineral  land,  and  used 
mainly  for  obtaining  minerals  from  the  ground,  or  storing  the  same,  and 
concentrators  and  sampling  plant  . . . shall  not  be  assessable.” 
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is  not,  and  contains  no,  mineral  of  the  character  exempt  under  the 
legislation  in  question. 

If  that  be  not  so — if  Mr.  Cassels  be  right  in  his  contention — 
what  would  there  be  of  land  that  could  be  taxed?  What  would 
be  left  that  is  not  mineral  in  character,  in  the  broadest  meaning 
of  the  word  mineral? 

I am  quite  of  the  opinion  that  the  learned  Judge  who  tried 
this  case  was  right  upon  both  points;  and,  therefore,  I am  in 
favour  of  dismissing  the  appeal. 


Appeal  dismissed  with  costs. 


1917  [APPELLATE  DIVISION.] 

May  17. 

Campbell  v.  Hedley. 


J 


Animals — Escape  of  Fox  from  Premises  of  Breeder — Animal  Born  in  Captivity 
and  Reared  for  Commercial  Profit — Absence  of  Immediate  Pursuit  and 
Animus  Revertendi — Destruction  by  Defendants  on  Premises  of  Stranger — 
Right  of  Action — Animal  Ferce  Naturce — Qualified  Property  in — Ontario 
Game  and  Fisheries  Act , R.S.O.  1914,  eh.  262 — Criminal  Code,  sec.  345. 

A fox,  one  of  the  progeny  of  a pair  of  captive  foxes,  was  born  upon  the  plain- 
tiff’s land,  and  reared,  in  captivity,  for  commercial  profit.  It  escaped  from 
captivity,  and  was  at  large  for  a week  before  the  plaintiff  knew  of  its  escape. 
It  was  then  shot  and  killed  by  the  defendants  upon  the  land  of  one  who  was 
a stranger  both  to  the  plaintiff  and  defendants : — 

Held,  that  the  fox  was  an  animal  ferce  naturce ; the  plaintiff  had  acquired  a 
qualified  property  therein  by  expenditure  of  time  and  money  and  housing 
on  his  own  land;  but  that  qualified  property,  and  the  incipient  power  of 
enlarging  it  into  absolute  ownership,  came  to  an  end  when  the  animal 
escaped  and  was  reduced  into  actual  possession  by  the  defendants  without 
the  plaintiff’s  intervention  or  knowledge;  there  was  no  immediate  pursuit, 
nor  was  there  animus  revertendi. 

In  an  action  for  the  value  of  the  fox  or  of  its  pelt,  the  jury  at  the  trial  found 
that  the  defendants,  when  they  killed  the  animal,  had  no  reason  to  believe 
that  it  was  a fox  which  had  escaped  from  the  land  of  a fox-breeder: — 

Held,  that  the  action  was  properly  dismissed. 

Review  of  the  authorities  and  consideration  of  the  provisions  of  the  Ontario 
Game  and  Fisheries  Act,  R.S.O.  1914,  ch.  262,  and  of  sec.  345  of  the  Criminal 
Code. 

Judgment  of  Macbeth,  Co.  C.  J.  of  Middlesex,  affirmed. 


An  appeal  by  the  plaintiff  from  the  judgment  of  the  Senior 
Judge  of  the  County  Court  of  the  County  of  Middlesex,  dismissing 
without  costs  an  action  brought  in  that  Court. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Lennox,  J.: — 
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This  action  is  brought  to  recover  the  value  of  what  is  called 
a “ patch”  fox,  shot  and  killed  by  the  defendant  Hedley,  assisted 
by  the  defendant  McIntosh.  The  plaintiff  is  a breeder  of  foxes 
and  propagates  them  for  profit.  This  fox  was  born  on  the 
plaintiff’s  ranch,  and  reared  in  a state  of  captivity.  It  was  the 
progeny  of  captive  foxes  purchased  from  other  breeders,  and 
these  again  had  been  reared  from  captive  stock;  thus  the  fox  in 
question  was  one  of  a third  generation  of  captives.  They  were 
kept  by  being  penned  in  to  prevent  their  escape ; at  all  events  this 
one  was  kept  in  a pen,  as  otherwise  it  would  escape  and  leave 
the  plaintiff’s  premises,  and  it  did  escape  on  this  occasion 
and  was  at  large  for  several  days,  and  possibly  for  a week, 
before  the  plaintiff  was  aware  of  it.  It  was  shot  upon 
the  property  of  a third  person.  The  plaintiff  claimed  the 
value  of  the  fox  as  a living  animal- — its  value  for  breeding  pur- 
poses— and  alternatively  the  value  of  the  pelt.  The  action  was 
tried  by  the  Senior  Judge  of  the  County  Court  of  the  County  of 
Middlesex  with  a jury.  The  jury  found  that  the  fox  the  defend- 
ants killed  was  one  that  had  escaped  from  the  plaintiff’s  ranch  or 
kennels,  and  that  when  they  killed  it  they  had  no  reason  to  believe 
that  it  was  a fox  which  had  escaped  from  the  kennel  or  ranch  of 
any  fox-breeder.  The  learned  Judge  of  the  County  Court  directed 
judgment  to  be  entered  dismissing  the  action  without  costs. 

April  24.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Lennox,  J.,  Ferguson,  J.A.,  and  Rose,  J. 

J.  M.  McEvoy,  for  the  appellant,  argued  that  the  fox  belonged 
to  the  domestic  or  tamed  class  of  animals,  and  was  not  ferce  naturce , 
and  that  therefore  the  owner  had  an  absolute  title  to  the  posses- 
sion of  it.  The  cases  in  the  books  which  said  that  there  could  not 
be  any  such  title  to  foxes  referred  to  animals  bred  for  the  chase. 
But  this  fox  had  been  bred  for  commercial  purposes.  All  animals 
were  once  wild,  even  dogs,  which  however  have  long  since  been 
domesticated.  But  these  foxes  bred  for  commercial  purposes, 
and  the  breeding  of  which  is  a comparatively  new  industry,  have 
now,  as  it  were,  graduated  into  the  tame  class,  and  are  very  valu- 
able. No  special  statute  applied  to  the  case.  Re  Long  Point  Co. 
v.  Anderson  (1890-91),  19  O.R.  487,  18  A.R.  401,  was  referred  to. 

W.  R.  Meredith , for  the  defendants,-  respondents,  contended 
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that  the  fox  was  ferce  naturce,  and  that  no  absolute  property  could 
be  had  in  such  an  animal:  2 Cyc.  309;  Blades  v.  Higgs  (1862-5), 

12  C.B.  N.S.  501,  13  C.B.N.S.  844,  11  H.L.C.  621;  Rigg  v.  Earl  of 
Lonsdale  (1857),  1 H.  & N.  923;  Tennant  v.  Howatson  (1888), 

13  App.  Cas.  489;  Trainor  v.  Holcombe  (1850),  7 U.C.R.  548; 
Bailey  v.  Manchester  and  Augusta  R.R.  Co.  (1899),  54  So.  Car.  481. 
The  Ontario  Game  and  Fisheries  Act,  R.S.O.  1914,  ch.  262, 
sec.  22,  does  not  apply  to  foxes.  The  fact  of  the  foxes  being  bred 
for  commercial  purposes  makes  no  difference. 

McEvoy,  in  reply. 


May  17.  Lennox,  J.  (after  stating  the  facts  as  above) : — 
Mr.  McEvoy  relied  upon  the  judgment  in  Re  Long  Point  Co.  v. 
Anderson , 19  O.R.  487,  18  A.R.  401.  That  is  an  interesting  case, 
but  the  decision  ultimately,  and  mainly  throughout,  turned  upon 
the  question  of  the  jurisdiction  of  an  inferior  Court  and  the  right 
to  prohibit  it,  and  does  not  very  closely  touch  the  questions  aris- 
ing upon  this  appeal. 

The  question  to  be  decided  upon  this  appeal  is,  whether  the 
plaintiff  enjoyed  an  absolute,  or  only  a qualified  or  possessory, 
title  in  the  fox  in  question;  and  this  by  considering  and  de- 
termining whether  this  fox  should  be  regarded  as  of  the  domestic 
or  tamed  class  of  animals,  or  of  the  class  known  as  animals 
ferce  naturce.  The  former  are  the  subject  of  absolute  pro- 
perty, and  the  owner  retains  his  right  of  property  if  they  stray 
away,  and  may  retake  them  if  he  can  find  them,  living  or  dead : 
Halsbury’s  Laws  of  England,  vol.  1,  p.  365,  para.  797.  It  is  not 
so  as  to  the  latter;  he  has  no  absolute  property;  there  is  a re- 
cognised qualified  property  in  these;  the  reclaimer  or  land-owner 
has  a defeasible  title,  per  industriam,  or  ratione  soli,  or  for  other 
causes;  and  the  plaintiff  here  up  to  the  time  of  escape  had  both 
these  foundations  of  title,  and  could  until  then,  by  obtaining 
complete  physical  control,  have  become  the  absolute  owner  of 
the  fox:  Halsbury,  vol.  1,  pp.  365-6,  para.  798;  for  instance,  by 
killing  it  (p.  367,  para.  802).  But  his  qualified  property  in  the 
fox  by  expenditure  of  time  and  money  and  housing  on  his  own 
land,  and  the  incipient  power  of  enlarging  this  into  absolute 
ownership,  both  came  to  an  end  when  it  escaped  and  was  reduced 
into  actual  possession  by*  the  defendants  without  his  intervention 
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or  knowledge.  The  qualifications  of  this  broad  general  principle 
are  well-defined,  and  rest  upon  considerations  which  do  not  arise 
upon  this  appeal,  such  as  immediate  pursuit,  the  animus  revertendi , 
etc. 

There  was  nothing  like  immediate  pursuit,  and  could  not  be, 
for  the  plaintiff  was  not  aware  that 'the  animal  had  escaped  from 
his  pen;  it  was  not  killed  upon  his  property,  in  which  case  he 
would  be  entitled  to  the  dead  animal:  Sutton  v.  Moody  (1697), 
1 Ld.  Raym.  250;  Lord  Westbury,  L.C.,  in  Blades  v.  Higgs , 11 
H.L.C.  at  p.  631;  it  was  not  started  or  driven  from  his  enclosure 
or  ranch  by  a wrongdoer:  Churchward  v.  Studdy  (1811),  14  East 
249;  Earl  of  Lonsdale  v.  Rigg  (1856),  11  Ex.  654,  affirmed  in  Rigg 
v.  Earl  of  Lonsdale , 1 H.  & N.  923;  or  prevented  from  returning 
to  a place  it  regarded  as  a home  and  was  regularly  in  the  habit 
of  returning  to — it  is  not  pretended  that  there  was  an  animus 
revertendi , that  it  regarded  its  pen  as  other  than  a prison,  or  that 
it  would  voluntarily  return  to  captivity  or  human  control.  The 
plaintiff’s  own  evidence  makes  this  quite  clear;  it  was  struggling 
for  freedom,  it  was  pursuing  the  instincts  of  its  class,  and  had 
reverted  to  the  common  stock  at  the  time  it  was  destroyed. 

Lord  Halsbury,  in  his  Laws  of  England,  vol.  1,  p.  365,  para. 
796,  says:' — 

“The  common  law  follows  the  civil  law  in  classifying  animals 
in  two  divisions,  as  follows : — 

“(1)  Domestic  or  tame  ( domitce , or  mansuetce,  naturce).  This 
class  includes  cattle,  horses,  sheep,  goats,  pigs,  poultry,  cats, 
dogs,  and  all  other  animals  which  by'  habit  or  training  live  in 
association  with  man. 

“ (2)  Wild  ( ferae  naturce),  and  not  classed  as  domestic  or  tame. 
This  class  includes  not  only  lions,  tigers,  eagles,  and  other  animals 
of  an  undoubtedly  savage  nature,  but  also  deer,  foxes,  hares, 
rabbits,  game  of  all  kinds,  rooks,  pigeons,  wild  fowl  and  the  like, 
and  all  fishes,  reptiles  and  insects.” 

In  Kent’s  Commentaries  on  American  Law,  Blackstone  series, 
vol.  2,  p.  348,  it  is  said:  “ Animals  ferce  naturce,  so  long  as  they  are 
reclaimed  by  the  art  and  power  of  man,  are  also  the  subject  of  a 
qualified  property;  but  when  they  return  to  their  natural  liberty 
and  ferocity,  without  the  animus  revertendi,  the  property  in  them 
ceases.  . . . If  an  animal  belongs  to  the  class  of  tame  ani- 
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mals,  . . . he  is  then  clearly  a subject  of  absolute  property; 

but  if  he  belongs  to  the  class  of  animals  which  are  wild  by  nature, 
and  owe  all  their  temporary  docility  to  the  discipline  of  man,  such 
as  deer,  fish,  and  several  kind  of  fowl,  then  the  animal  is  a subject 
of  qualified  property,  and  which  continues  so  long  only  as  the 
tameness  and  dominion  remain.”  And  he  sums  up  by  saying 
(p.  349):  “The  common  law  has  wisely  avoided  all  perplexing 
questions  and  refinements  . . . and  has  adopted  the  test 

laid  down  by  Puffendorf,  by  referring  the  question,  whether  the 
animal  be  wild  or  tame,  to  our  knowledge  of  his  habits,  derived 
from  fact  and  experience.” 

Blackstone  says  (vol.  2,  p.  391):  “A  qualified  property  may 
subsist  in  animals  ferce  naturae  per  industriam  hominis:  by  a man’s 
reclaiming  and  making  them  tame  by  art,  industry,  and  education; 
or  by  so  confining  them  within  his  own  immediate  power  that  they 
cannot  escape  and  use  their  natural  liberty.”  And,  referring  to 
theories  and  arguments  that  all  animals  were  originally  or  in- 
stinctively wild,  he  says  (pp.  391,  392) : “ Our  law  apprehends  the 
most  obvious  distinction  to  be,  between  such  animals  as  we  gener- 
ally see  tame,  and  are  therefore  seldom,  if  ever,  found  wandering 
at  large,  which  it  calls  domitce  naturae:  and  such  creatures  as  are 
usually  found  at  liberty,  which  are  therefore  supposed  to  be  more 
emphatically  ferce  naturae , though  it  may  happen  that  the  latter 
shall  be  sometimes  tamed  and  confined  by  the  art  and  industry 
of  man.  Such  as  are  deer  in  a park,  hares  or  rabbits  in  an  en- 
closed warren,  doves  in  a dove-house,  pheasants  or  partridges  in 
a mew,  hawks  that  are  fed  and  commanded  by  their  owner,  and 
fish  in  a private  pond  or  in  trunks.  These  are  no  longer  the  pro- 
perty of  a man,  than  while  they  continue  in  his  keeping  or  actual 
possession:  but  if  at  any  time  they  regain  their  natural  liberty, 
his  property  instantly  ceases ; unless  they  have  animum  revertendi , 
which  is  only  to  be  known  by  their  usual  custom  of  returning.” 

And  again,  after  referring  to  immediate  pursuit  and  the  quasi- 
possession that  this  implies,  Blackstone  says  (pp.  392,  393) : “But 
if  they  stray  without  my  knowledge,  and  do  not  return  in  the  usual 
manner”  (and  d fortiori  if  there  is  no  habit  of  return),  “it  is  then 
lawful  for  any  stranger  to  take  them.  ...  In  all  these  crea- 
tures, reclaimed  from  the  wildness  of  their  nature,  the  property 
is  not  absolute,  but  defeasible;  a property  that  may  be  destroyed 
if  they  resume  their  ancient  wildness  and  are  found  at  large.” 
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In  Ulery  v.  Jones  (1876),  81  111.  403,  in  the  Supreme  Court,  the 
defendant  was  held  liable  for  killing  his  neighbour’s  buffalo  when  it 
came  upon  his  land.  I refrain  from  commenting  upon  the  decision. 
What  is  said  about  liability  of  a person  who  brings  something  of 
a dangerous  character  upon  his  premises,  if  it  escapes  and  causes 
injury,  is  dependent  upon  another  principle. 

I find  in  Corpus  Juris,  vol.  3,  p.  16,  a classification  of  animals, 
for  which  the  authority  of  2 Blackstone’s  Commentaries,  pp.  389 
and  391,  and  4 Bacon’s  Abridgement,  p.  431,  is  cited,  which 
appears  to  be  so  well  borne  out  by  decisions  in  Britain,  and  is  so 
clear,  comprehensive,  and  exhaustive,  that  I am  tempted  to  quote 
it,  namely: — 

“ Domestic  animals  include  those  which  are  tame  by  nature, 
or  from  time  immemorial  have  been  accustomed  to  the  association 
of  man,  or  by  his  industry  have  been  subjected  to  his  will,  and 
have  no  disposition  to  escape  his  dominion. 

“Wild  animals  comprehend  those  wild  by  nature,  which,  be- 
cause of  habit,  mode  of  life,  or  natural  instinct,  are  incapable  of 
being  completely  domesticated,  and  require  the  exercise  of  art, 
force,  or  skill  to  keep  them  in  subjection.” 

If  these  definitions  are  substantially  accurate,  and  I think 
they  are,  there  is  no  room  for  doubt  as  to  the  class  to  which  the 
fox  in  question  should  be  assigned. 

And,  with  this  point  established,  I have  not  been  able  to  find 
any  authority  in  our  own  Courts  or  in  the  Courts  of  Great  Britain 
that  will  support  a finding  in  favour  of  the  plaintiff.  In  Earl  of 
Lonsdale  v.  Rigg,  11  Ex.  654,  Rigg  v.  Earl  of  Lonsdale , 1 H.  & N. 
923,  Lord  Lonsdale  was  ultimately  declared  entitled  to  recover 
for  the  grouse  in  question,  because  the  birds  were  shot  upon  his 
grounds,  and  the  alleged  wrongdoers  were  only  entitled  to  past- 
urage thereon.  Here  the  fox  was  not  shot  upon  the  plaintiff’s 
property.  Blades  v.  Higgs , 12  C.B.N.S.  50,  13  C.B.N.S.  844, 
11  H.L.C.  621,  was  decided  upon  the  same  principle,  and  does 
not  help  the  plaintiff.  See  also  Possession  in  the  Common  Law, 
Pollock  & Wright,  1888,  Part  III.,  pp.  231-2;  Williams  on  Personal 
Property,  17th  ed.,  p.  154;  Ingham’s  Law  of  Animals  (Am.), 
pp.  10  and  11;  Falkand  Islands  Co.  v.  The  Queen  (1864),  2 Moore 
P.C.  (N.S.)  266,  10  Jur.  (N.S.)  807,  11  L.T.R.  9,  where  a lot  of 
cattle  had  been  put  upon  an  island  and  many  of  them  escaped 
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and  had  adopted  a wild  life,  and  were  held  not  to  be  included  in 
the  grant  of  the  lands  from  the  Crown;  Aberdeen  Arctic  Co.  v. 
Sutter  (1862),  4 Macq.  H.L.  355,  where  property  in  a whale  was 
adjudged  to  the  final  captor,  although  previously  it  had  been 
partly  captured,  and  in  a sense  reduced  into  possession,  by  another. 

In  Cyc.,  to  which  we  were  referred,  it  is  said  in  the  text,  vol.  2, 
p.  309,  that:  “ Where  one  has  property  ratione  soli  or  ratione 
privilegii  game  taken  by  virtue  of  such  right  become  his  absolute 
property;  but,  generally,  in  animals  ferce  naturce  none  can  have 
absolute  property,  for  if  it  be  per  industriam,  it  is  defeasible  by 
the  animals  resuming  their  ancient  wildness  and  going  at  large; 
if  ratione  impotentice,  by  their  attaining  strength  and  departing 
from  his  land;  if  propter  privilegium,  by  their  ceasing  to  remain 
within  his  liberty;  and  if  ratione  soli,  by  their  quitting  or  being 
hunted  off  his  land.” 

Manning  v.  Mitcherson  (1882),  69  Ga.  447,  47  Am.  Rep.  764 
— the  escape  of  a canary  bird — does  not  directly  touch  the  question 
we  have  to  decide  in  this  action,  and  I am  not  at  all  sure  that  our 
Courts  would  be  prepared  to  adopt  either  the  decision  or  dicta  in 
that  case;  although  it  has  much  in  abstract  justice  to  commend  it. 

I need  not,  and  do  not,  however,  express  any  final  opinion  as  to 
the  law  as  there  applied. 

In  Mullett  v.  Bradley  (1898),  24  Misc.  (N.Y.)  695,  a captive 
sea-lion  escaped  from  New  York  city,  travelled  seventy  miles, 
was  at  large  for  two  weeks,  but  had  not  regained  its  place  of  origin 
on  the  California  coast,  when  it  was  captured  by  a stranger  in  a 
place  where,  it  was  said,  it  could  not  continue  to  exist,  and  the 
Court  decided  against  the  person  from  whom  it  escaped.  This* 
case  is  directly  in  point,  and  coincides  with  the  law  relating  to 
animals  ferce  naturce  as  recognised  in  our  Courts. 

The  liability  of  a person  who  has  upon  his  property,  in  his 
possession,  or  under  his  control,  an  animal  of  the  ferce  naturce 
class,  which  escapes  and  does  damage,  does  not  necessarily  involve 
any  question  of  conflicting  proprietary  rights.  The  elephant  case, 
Filburn  v.  People’s  Palace  and  Aquarium  Co.  (1890),  25  Q.B.D. 
258,  is  an  illustration  of  this.  The  head-note  is:  “Held,  that  the 
defendants  were  liable,  as  the  animal”  (which  caused  personal 
injuries  to  the  plaintiff)  “did  not  belong  to  a class  which,  accord- 
ing to  the  experience  of  mankind,  is  not  dangerous  to  man,  and 
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therefore  the  owner  kept  such  an  animal  at  his  own  risk,  and  his 
liability  for  damage  done  by  it  was  not  affected  by  his  ignorance 
of  its  dangerous  character ;”  in  other  words,  the  plaintiff  was  not 
bound  to  prove  actual  knowledge  of  a vicious  tendency,  as  in  the 
case  of  domestic  animals  such  ap  dogs,  horses,  bulls,  etc.  The 
judgment  in  this  case  and  the  dicta,  as  to  liability,  of  Mr.  Justice 
Beese  in  the  Illinois  buffalo  case  above  quoted,  are  both  amply 
supported  by  the  oft-quoted  case  of  Fletcher  v.  Rylands  (1866), 
L.R.  1 Ex.  265,  Rylands  v.  Fletcher  (1868),  L.R.  3 H.L.  330, 
which  is  applicable  to  a great  variety  of  conditions,  and  declares 
in  effect  that  a person  who  brings  upon  his  land  or  harbours 
anything  that  would  not  naturally  be  there,  and  in  itself  danger- 
ous, must  safely  keep  it  or  be  liable  for  injuries  resulting  from  its 
getting  beyond  his  control;  and  there  is  nothing  in  conflict  with 
the  decision  of  Fletcher  v.  Rylands  or  the  Filburn  case  in  Connor 
v.  11  The  Princess  Theatre ” (1912),  27  O.L.R.  466,  10  D.L.R.  143; 
for  the  decision  turns  upon  the  fact,  specifically  found,  that  the 
monkey  causing  the  injury  was  not  kept  by  or  in  the  possession, 
or  on  the  premises,  of  the  defendants.  The  cases  there  referred 
to  by  the  late  Chancellor  Boyd  may,  however,  well  be  referred  to 
in  considering  liability  for  injuries  caused  by  animals — which, 
although  of  a wild  nature,  are  not  yet  generally  vicious — in  con- 
nection with  the  broad  general  doctrine  declared  in  the  Fletcher 
case. 

It  was  not  urged  by  the  appellants  that  it  does,  but  it  appears 
right  to  consider  whether  the  Ontario  Game  and  Fisheries  Act, 
R.S.O.  1914,  ch.  262,  affects  the  position  of  the  parties  as  to  the 
right  to  the  fox  in  question.  If  I should  find  that  the  shooting 
constituted  an  infraction  of  the  statute,  I should  not  find  it  diffi- 
cult to  conclude  that  the  defendants  could  not  in  this  way  deprive 
the  plaintiff  of  any  right  of  property  he  possessed  until  that  time. 
The  defendants’  violation  of  the  statute  would  not  create  in  them 
a right  of  property.  Chapter  262  is  said  to  be  “ An  Act  respecting 
the  Game,  Furbearing  Animals  and  Fisheries  of  Ontario.”  By 
sec.  2:  “This  Act  and  the  Regulations  shall  apply  to  all  game 
hunting,  shooting,  fish,  fisheries,  fishing  and  all  rights  and  matters 
relating  thereto.”  There  are  Regulations  authorised  to  be  made 
by  the  Lieutenant-Governor  in  Council  (sec.  4) : (a)  and  (b) 
relating  to  records  and  archives  and  affecting  fish  companies  and 
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dealers,  which  could  not  affect  any  question  in  this  action;  and 
(c)  “ containing  such  further  and  other  provisions  as  may  be 
deemed  necessary  or  desirable  for  the  administration  and  enforce- 
ment of  this  Act  and  of  the  Regulations.”  There  are  also  other 
Regulations,  (a)  to  (i)  inclusive,  grouped  under  the  Game  Regu- 
lations, which  may  be  made  in  the  same  way,  authorised  by  sec. 
8;  and,  by  sec.  3,  clause  (e),  “‘Game’  shall  mean  and  include  all 
animals  and  birds  protected  by  this  Act  or  by  the  Regulations 
and  the  heads,  skins  and  every  part  of  such  animals  and  birds.” 

Section  10  defines  the  open  seasons  for  the  various  animals 
and  birds  protected  by  the  Act,  and  sub-sec.  (3)  thereof  makes 
special  provision  for  an  extended  open  season  to  be  enjoyed  by  a 
person  who  breeds  or  imports  deer  upon  his  own  land  and  by  his 
licensee. 

Section  22  provides:  “ (1)  Where  a person  has  put  or  bred  any 
kind  of  game  upon  his  own  land  for  the  purpose  of  breeding  and 
preserving  the  same  no  person  knowing  it  to  be  such  game  shall 
hunt,  shoot,  kill  or  destroy  it  without  the  consent  in  writing  of 
the  owner  of  the  land.  (2)  This  section  shall  not  prevent  any 
person  from  shooting,  hunting,  taking  or  killing  upon  his  own 
land,  or  upon  any  land  over  which  he  has  a right  to  shoot  or  hunt, 
any  game  which  he  does  not  know  or  has  not  reason  to  believe 
had  been  so  put  or  bred  by  some  other  person  upon  his  own 
land.” 

If  the  Act  applies,  sub-sec.  (2)  of  sec.  22  would  not  be  available 
for  the  defendants,  as,  although  the  jury  found  that  “they  had 
not  reason  to  believe,”  etc.,  yet  the  animal  was  not  destroyed 
upon  the  land  of  either  of  the  defendants,  and  it  was  not  shewn 
that  they  had  a right  to  hunt  or  shoot  upon  the  land  where  it  was 
destroyed.  But  the  right  thus  specifically  preserved  by  sec.  22 
(1)  is  to  the  person  who  collects  or  breeds  “game” — as  defined 
by  sec.  3 ( e ) — and  I cannot  find  anything  in  the  Act,  or  the  Regu- 
lations set  out  therein,  stating  or  indicating  that  foxes  are  to  be 
regarded  as  game,  or  to  be  protected  under  the  Act. 

Nor  were  we  invited  to  consider  the  provisions  of  the  Criminal 
Code,  concerning  animals  capable  of  being  stolen.  Of  course  no 
statute  of  the  Dominion  Parliament  could  determine  the  civil 
rights  of  the  parties  to  this  action,  for  the  double  reason  that  they 
are  not  intended  to  determine  questions  of  this  kind,  and  “property 
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and  civil  rights”  are  by  the  British  North  America  Act  exclus- 
ively assigned  to  the  jurisdiction  of  the  Legislatures  of  the  Pro- 
vinces. 

But  sec.  345  of  the  Code  is  founded  upon  the  English  statute, 
and  this  statute  is  the  result  of  a report,  recommendations,  and 
draft  bill  submitted  by  a Royal  Commission  charged  with  the 
duty,  amongst  other  things,  I apprehend,  of  taking  into  account 
a wide  range  of  new  conditions  concerning  the  ownership  and 
custody,  of  animals ; eliminating  some  rather  subtle  distinctions  of 
the  common  law  between  civil  or  proprietary  rights  on  the  one 
hand  and  the  limits  of  criminal  responsibility  for  intentional 
disregard  of  them  on  the  other;  and,  under  the  sanction  of  penal 
consequences,  to  secure  to  the  owners  of  some  domestic  animals, 
and  to  the  qualified  owners  of  reclaimed  animals  ferce  naturae, 
generally  a better  defined  recognition  and  greater  certainty  of  en- 
joyment of  the  fruits  of  their  expenditure  or  industry  than  had 
theretofore  been  accorded  to  them  in  the  administration  of  the 
common  law  in  criminal  Courts.  It  is  idle  to  talk  of  a dog  or  cat 
as  a domestic  animal  and  the  absolute  property  of  A.,  if  B.  is  at 
liberty  to  filch  them  with  impunity,  because,  forsooth,  A.  or 
others  would  not  regard  these  animals  as  desirable  for  food. 

The  Royal  Commission  said:  “As  to  animals,  one  rule  of  the 
existing  law  is  founded  on  the  principle  that  to  steal  animals  used 
for  food  or  labour  is  a crime  worthy  of  death,  but  to  steal  animals 
kept  for  pleasure  or  curiosity  is  only  a civil  wrong.  The  principle 
has  long  since  been  abandoned;  sheep  stealing  is  no  longer  a 
capital  offence;  and  dog  stealing  is  a statutory  offence.  But  the 
distinction  (above  referred  to)  still  gives  form  to  the  law  and 
occasionally  produces  results  of  a very  undesirable  kind.  . . . 

It  seems  to  us  that  the  rule  is  quite  unreasonable,  and  that  all 
animals  which  are  the  subject  of  property  should  also  be  the 
subject  of  larceny.” 

A consideration  of  the  provisions  of  the  Criminal  Code, 
although  not  necessarily  decisive,  is  therefore  clearly  relevant. 

By  sec.  345,  sub-sec.  3:  “All  other  living  creatures  wild  by 
nature  shall,  if  kept  in  a state  of  confinement,  be  capable  of  being 
stolen  so  long  as  they  remain  in  confinement  or  are  being  actually 
pursued  after  escaping  therefrom,  but  no  longer .” 

By  sub-sec.  4:  “A  wild  living  creature  shall  be  deemed  to  be 
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in  a state  of  confinement  so  long  as  it  is  in  a den,  cage  or  small 
inclosure,  stye  or  tank,  or  is  otherwise  so  situated  that  it  cannot 
escape  and  that  its  owner  can  take  possession  of  it  at  pleasure.” 

Although  these  provisions  do  not  per  se  determine  the  civil 
or  proprietary  rights  of  the  parties  to  this  action,  it  would,  I 
think,  be  difficult  to  find  a better  guide  to  the  proper  interpretation 
of  what  constitutes  that  state  of  confinement  or  control  which 
created  a qualified  property  in  this  fox  in  the  plaintiff,  than  is  to 
be  found  in  sub-sec.  4,  or  on  the  other  hand  a clearer  statement  of 
the  limitations  of  his  proprietary  rights,  how  long  they  continued, 
and  how  they  were  lost,  or  a better  epitome  of  the  effect  of  the 
decisions  than  is  set  forth  in  sub-sec.  3;  or,  putting  it  another  way, 
paraphrasing  and  applying  sub-sec.  3,  the  fox  was  the  plaintiff’s 
“so  long  as  it  remained  in  confinement  or  was  being  actually 
pursued  after  escaping  therefrom,  but  no  longer.” 

See  also  sec.  350,  shewing  how  very  carefully  Parliament  has 
considered  the  question  as  to  the  quasi-proprietary  rights  over 
caged  animals,  and  an  effort  to  bring  the  criminal  law  into  harmony 
with  modern  conditions. 

This  action  raises  most  interesting  points  of  law,  and  I have 
been  tempted  to  pursue  it  further  than  is  necessary  for  the  im- 
mediate purpose  of  disposing  of  the  issues  presented  by  the  appeal, 
but  not  further,  I trust,  than  is  proper,  having  regard  to  the 
general  question  of  the  position  of  persons  engaged  in  a compara- 
tively new  industry  of  a commercial  character,  and  which  the 
Legislature  may  consider  entitled  to  statutory  protection. 

I am  of  opinion  that  the  judgment  of  the  learned  Judge  of  the 
County  Court  was  right;  and,  if  I may  say  so  with  respect,  that 
he  exercised  a wise  discretion  in  disposing  of  the  costs  as  he  did. 

The  appeal  should  be  dismissed  with  costs. 

Rose,  J.,  agreed  with  Lennox,  J. 

Meredith,  C.J.C.P.,  and  Ferguson,  J.A.,  agreed  that  the 
appeal  should  be  dismissed. 


Appeal  dismissed  with  costs. 
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Ontario  Temperance  Act — Magistrate’s  Conviction  for  Having  Intoxicating 
Liquor  in  Railway  Car — Use  of  Car  by  Railway  Servants  as  Dwelling — 
“ Private  Dwelling -house” — 11  Exclusively  Used ” — 6 Geo.  V.  ch.  50,  secs. 
2 (i),  41 — Motion  to  Quash — Finding  of  Fact  of  Magistrate — Review. 

A motion  to  quash  a magistrate’s  conviction  of  the  defendant  for  having 
intoxicating  liquor  in  a place  not  his  private  dwelling-house,  contrary  to 
sec.  41  of  the  Ontario  Temperance  Act,  6 Geo.  V.  ch.  50,  was  dismissed; 
and  it  was  held,  that  a railway  car  in  which  the  defendant  and  three  other 
men,  all  employed  by  the  railway  company,  lived,  which  car  was  some- 
times used  as  a means  of  transportation,  was  not  the  “private  dwelling- 
house”  in  which  the  defendant  resided,  within  the  meaning  of  sec.  41 
and  the  interpretation  clause  of  the  Act,  sec.  2 (i). 

The  car  was  a dwelling,  but  it  was  not  “private,”  nor  was  it  “exclusively 
used”  as  a place  of  residence. 

The  magistrate,  having  found  that  the  car  was  not  a private  dwelling-house, 
had  made  a finding  of  fact  which  could  not  be  reviewed  on  a motion  to 
quash. 


Motion  to  quash  the  conviction  of  the  defendant,  by  a magis- 
trate, for  having  in  a place,  not  his  (the  defendant’s)  private 
dwelling-house,  intoxicating  liquor,  contrary  to  sec.  41  of  the 
Ontario  Temperance  Act,  6 Geo.  V.  ch.  50. 


May  15.  The  motion  was  heard  by  Masten,  J.,  in  Chambers. 
James  Haverson,  K.C.,  for  the  defendant. 

J.  R.  Cartwright , K.C.,  for  the  Attorney-General. 

May  16.  Masten,  J. : — This  is  a motion  to  quash  a conviction, 
the  charge  being  that,  “on  the  20th  March,  1917,”  the  defendant 
had  “intoxicating  liquor  in  a car  in  the  Canadian  Pacific  Railway 
yard  in  the  town  of  Smith’s  Falls,  in  the  county  of-  Lanark,  the 
said  car  not  being  his  private  dwelling-house,  without  having  first 
obtained  a license  authorising  him  to  do  so.” 

The  finding  of  the  magistrate  is:  “that  the  car  in  which  these 
men  were,  and  in  which  the  intoxicating  liquor  was  found  in  their 
possession,  was  and  is  not  a dwelling-house;  and  they  are  guilty 
of  the  charge  which  is  laid  against  them;  and  I fine  $200  and  costs, 
or  two  months  in  gaol  with  hard  labour.” 

The  motion  to  quash  is  made  on  the  ground  that  the  place 
where  the  liquor  was  found  is  a private  dwelling-house  within  the 
meaning  of  the  Act. 


37 — 39  o.l.r. 
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The  facts  are  substantially  as  follows.  At  the  switching  yard 
in  Smith’s  Falls  were  four  men  employed  by  the  Canadian  Pacific 
Railway  Company,  who  were  accustomed  to  live  in  a car — an 
ordinary  box-car — supplied  for  their  use  by  the  railway  company. 
The  car  was  furnished  with  a stove,  bunks  and  mattresses,  and  a 
table.  The  men  used  as  fuel  the  old  ties  picked  up  by  them  about 
the  yard. 

The  car  was  in  a sense  their  permanent  dwelling;  they  had  no 
other  dwelling-house;  they  were  apparently  providing  and  finding 
each  for  himself  individually.  Any  one  or  more  of  them  was  at 
liberty  to  go  to  the  town  and  live  in  a boarding-house  if  he  chose, 
or  in  the  alternative  he  might  have  his  place  of  dwelling  in  this 
car  without  charge. 

On  search  it  was  found  that  the  defendant  had  a bottle  of  gin 
under  his  mattress,  and  a conviction  was  made  against  him. 

I have  come  to  the  conclusion  that  the  motion  to  quash  must 
be  refused. 

The  Ontario  Temperance  Act,  6 Geo.  V.  ch.  50,  provides  by 
sec.  41  that:  “Except  as  provided  by  this  Act,  no  person  by 
himself,  his  clerk,  servant  or  agent  shall  have  or  keep  or  give 
liquor  in  any  place  wheresoever,  other  than  in  the  private  dwelling- 
house  in  which  he  resides,  without  having  first  obtained  a license 
under  this  Act  authorising  him  so  to  do,  and  then  only  as  author- 
ised by  such  license.” 

And  the  whole  question  here  turns  on  the  meaning  of  the  term 
“private  dwelling-house.” 

“Private  dwelling-house”  is  elaborately  defined  by  sec.  2 {%) 
of  the  Act:  “‘Private  dwelling-house’  shall  mean  a separate 
dwelling  with  *a  separate  door  for  ingress  and  egress,  and  actually 
and  exclusively  occupied  and  used  as  a private  residence.” 

Now  I shall  refer  later  to  the  terms  “private”  and  “house;” 
but,  referring  to  the  words  that  I have  just  read,  “shall  mean  a 
separate  dwelling  with  a separate  door  for  ingress  and  egress,” 
much  stress  was  laid  by  the  Crown  upon  the  view  that  this  car 
could  not  be  a private  dwelling  because  it  contained  four  men, 
living  independently,  and  had  at  most  only  two  doors.  I am 
unable,  however,  to  see  that  this  argument  aids  in  supporting  the 
conviction.  It  does  not  seem  to  me  that  each  of  these  men  must 
needs  have  a separate  door. 
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But  the  words  “ exclusively  used  as  a private  residence”  seem 
to  me  to  afford  one  ground  upon  which  the  conviction  must  be  sup- 
ported. The  car  in  question  was  not  used  as  a private  residence 
only.  This  car,  according  to  the  evidence,  was  used  during  the 
summer  months  as  a means  of  transporting  the  men  to  and  from 
their  work  on  the  railway"  outside  the  yard.  It  was,  therefore, 
not  exclusively  used  as  a private  residence;  it  was  used  also  as  a 
means  of  transportation,  and  that  which  is  used  as  a means  of 
transportation  is  not  used  “ exclusively”  as  a private  residence. 

It  was  common  ground  agreed  upon  by  counsel  that  this  car 
was  not  a lodging-house  within  the  Act. 

But  there  are  two  particular  phases,  either  of  which  makes  it 
plain  to  me  that  the  car  in  question  does  not  come  within  the  term 
“ private  dwelling-house.”  The  car  is  a dwelling  undoubtedly; 
these  men  live,  eat,  and  sleep  there,  it  is  the  place  where  they  dwell; 
but  it  is  not  private.  A private  dwelling-house  carries  with  it  the 
idea  which  is  conveyed  in  the  old  phrase  “a  man’s  house  is  his 
castle ;”  he  has  exclusive  control.  These  men  had  not  the  exclusive 
control  of  these  premises.  There  were  seven  or  eight  bunks  in  the 
car,  which  could  be  used  by  as  many  men.  There  was  nothing  to 
prevent  the  Canadian  Pacific  Railway  Company  from  sending  in 
more  men  to  live  there,  as  many  as  the  car  would  accommodate,  or 
even  more  than  the  number  for  which  the  bunks  were  provided. 
No  one  had  the  right  to  enter  without  the  permission  of  the  Can- 
adian Pacific  Railway  Company,  it  is  true;  but,  as  against  the  rail- 
way company,  these  four  licensees  had  not  the  right  to  prevent  others 
from  using  the  car,  nor  any  exclusive  possession.  It  was,  therefore, 
not  a private  dwelling-house  within  the  meaning  of  that  phrase. 

To  another  use  of  it  I have  already  referred;  namely,  that  this 
car,  in  which  these  men  were,  was  moved  about  from  place  to 
place,  in  the  summer  time  at  least,  for  the  purpose  of  the  rail- 
way company’s  business.  No  one  would  suggest  for  a moment 
that  if  one  is  being  transported  in  a private  car  one  is  living  in  a 
house.  Does  a car  become  a house  when  it  ceases  to  move? 

Quite  apart  from  these  considerations,  and  supporting  all  that 
I have  mentioned,  there  remains  the  further  view  that  this  is  a 
question  of  fact.  Such  a structure  might,  in  some  circumstances, 
become  a private  dwelling-house;  for  example,  if  the  wheels  were 
taken  off  and  the  men  in  it  occupied  it  as  a family  with  an  exclusive 
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right  of  possession.  The  magistrate  has  found,  in  the  circum- 
stances here  shewn,  that  this  car  is  not  a private  dwelling-house; 
that  is  a finding  of  fact  with  which  I cannot  interfere. 

The  result  is,  that  the  motion  to  quash  will  be  refused;  but;  in 
view  of  the  importance  and  general  interest  of  the  case,  it  will  be 
refused  without  costs. 


1917 


[APPELLATE  DIVISION.] 


May  21 . 


Re  City  of  Hamilton  and  United  Gas  and  Fuel  Co.  of 
Hamilton  Limited. 


Contract — Gas  Company — Municipal  Corporation — By-law — Supply  of  Gas — 

Rates  to  be  Charged — Minimum  Monthly  Charge — Inconsistency. 

- By  a by-law  of  the  city  council,  passed  in  conformity  with  the  terms  of  an 
agreement  between  the  city  corporation  and  the  gas  company  above  named, 
it  was  provided  (para.  16)  that  the  company  “shall  . . . supply  gas, 

at  the  prices  hereinbefore  mentioned,  to  the  city  corporation  and  to  all 
inhabitants  along  such  mains  desiring  to  be  supplied,  upon  such  applicants 
tendering  to  the  company  a contract  to  pay  the  rates  aforesaid,  all  such 
contracts  to  be  subject  to  the  company’s  general  rules  and  regulations 
not  inconsistent  herewith,  and  the  company  to  have  the  right  to  cease 
such  supply  during  any  time  when  the  rates  chargeable  under  this  by-law 
shall  be  in  arrear.”  By  para.  5,  the  company  “shall  not  charge  the  cor- 
poration ...  or  consumers  of  gas  therein  for  natural  gas  more  than 
fifty  cents  per  thousand  cubic  feet  for  the  first  five  years  from  the  date 
hereof,  and  for  ten  years  thereafter  not  more  than  forty-five  cents  per 
thousand  cubic  feet,  and  thenceforth  not  more  than  forty-two  and  a half 
cents  per  thousand  cubic  feet:” — 

Held , that  the  company,  in  contracting  with  persons  entitled  to  be  supplied 
by  the  company  with  gas  under  the  provisions  of  the  agreement,  violated 
their  contract  contained  in  that  agreement,  in  exacting  from  such  persons 
an  obligation  to  take,  or  to  pay  for  if  they  did  not  take,  a fixed  quantity 
of  gas  monthly,  or  in  other  fixed  periods. 

An  appeal  by  the  company  (by  leave)  from  an  order  of  the 
Ontario  Railway  and  Municipal  Board  of  the  22nd  March,  1917. 

The  application  to  the  Board  was  made  by  the  city  corporation, 
under  sec.  21  of  the  Ontario  Railway  and  Municipal  Board  Act, 
R.S.O.  1914,  ch.  186,  for  an  order  forbidding  the  company  to 
require  applicants  for  gas  in  the  city  of  Hamilton,  as  a condition 
precedent  to  their  being  supplied,  to  execute  a contract  binding 
them  to  pay  a minimum  charge,  and  declaring  that  the  company 
was  not  entitled  to  make  any  charge  against  its  customers,  except 
for  gas  supplied  and  at  the  rates  set  forth  in  a certain  by-law  and 
directing  the  company  to  supply  gas  at  the  charges  set  forth  in  that 
by-law  to  all  inhabitants  along  the  mains  and  pipes  of  the  company. 
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The  company  was,  by  letters  patent  of  the  Province  of  Ontario, 
dated  the  18th  November,  1903,  incorporated  under  the  name  of 
“The  Ontario  Pipe  Line  Company  Limited/’  with  power,  amongst 
other  things,  to  drill  and  bore  for  natural  gas,  and  to  construct  and 
operate  works  for  the  production,  sale,  and  distribution  of  natural 
gas  for  the  purpose  of  light,  heat,  and  power.  The  name  of  the 
company  was  subsequently  changed  to  that  of  “The  United  Gas 
and  Fuel  Company  of  Hamilton  Limited.” 

Under  by-law  Nq.  400  of  the  city  council,  passed  on  the  26th 
September,  1904  (interpreted  by  by-law  No.  443  passed  on  the 
13th  March,  1905),  certain  rights  were  granted  to  the  company 
to  enable  it  to  furnish  gas  to  the  inhabitants  of  the  city  of  Hamil- 
ton; the  company  binding  itself  in  return  to  supply  gas  in  terms 
of  the  by-law.  The  material  clauses  of  by-law  No.  400  (which  was 
adopted  by  the  company  by  an  agreement  dated  the  24th  October, 
1904)  were  as  follows 

“5.  The  company  shall  render  its  accounts  monthly  or  quar- 
terly at  its  option,  and  shall  not  charge  the  Corporation  of  the 
City  of  Llamilton  or  consumers  of  gas  therein  for  natural  gas  more 
than  fifty  cents  per  thousand  cubic  feet  for  the  first  five  years 
from,  the  date  hereof,  and  for  ten  years  thereafter  not  more  than 
forty-five  cents  per  thousand  cubic  feet,  and  thenceforth  not  more 
than  forty-two  and  a half  cents  per  thousand  cubic  feet,  subject 
always  to  a discount  of  five  cents  per  thousand  cubic  feet  on  all 
bills  paid  within  fourteen  days  after  presentation  thereof;  and 
meters  shall  be  furnished  by  the  company,  free  of  charge,  to  all 
consumers  of  its  gas,  and  no  charge  shall  be  made  for  any  supply- 
pipe  from  the  main  to  the  margin  of  the  street.” 

“16.  The  company  shall  commence  not  later  than  the  1st 
day  of  May,  1905,  to  lay  mains  and  pipes  within  the  said  city  of 
Hamilton,  and  shall,  within  six  months  thereafter,  have  laid  at 
least  ten  miles  of  mains  in  the  streets,  public  alleys,  and  public 
grounds  of  the  city  of  Hamilton,  and  shall,  from  and  after  the 
expiration  of  such  six  months,  supply  gas,  at  the  prices  herein- 
before mentioned,  to  the  city  corporation  and  to  all  inhabitants 
along  such  mains  desiring  to  be  supplied,  upon  such  applicants 
tendering  to  the  company  a contract  to  pay  the  rates  aforesaid, 
all  such  contracts  to  be  subject  to  the  company’s  general  rules  and 
regulations  not  inconsistent  herewith,  and  the  company  to  have 
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the  right  to  cease  such  supply  during  any  time  when  the  rates 
chargeable  under  this  by-law  shall  be  in  arrear.  If  any  such 
applicant  shall  not  be  the  owner  of  the  premises  for  which  the 
supply  of  gas  is  desired,  the  company  may  require  the  applicant 
to  furnish  adequate  security  for  the  payment  of  the  rates  charge- 
able for  the  gas  to  be  supplied  to  him,  such  security  to  be  by 
guarantee-bond  or  cash-deposit,  and  the  sufficiency  of  the  security 
to  be  determined  by  the  Assessment  Commissioner,  if  objected  to 
by  the  company.” 

“17.  Whenever  said  company  shall  have  received  bond  fide 
applications  for  the  supply  of  gas  to  the  extent  of  200,000  cubic 
feet  per  month,  to  be  furnished  within  a radius  of  a quarter  of  a 
mile  from  any  point  in  any  part  of  the  city  where  it  has  laid  down 
a line  of  pipes,  and  the  applicants  shall  have  tendered  such  com- 
pany contracts  for  the  use  of  gas  aggregating  said  amount  for  at 
least  one  year,  accompanied  by  security  from  each  applicant 
approved  by  the  Assessment  Commissioner  of  the  city,  which 
contract  shall  conform  to  said  company’s  general  rules  and  regula- 
tions not  inconsistent  herewith,  then  and  in  such  case  the  city 
council  may  order  and  direct  that  said  company,  within  three 
months  thereafter,  shall  extend  its  line  of  pipes  and  furnish  gas 
to  such  applicants  in  the  manner  and  on  the  conditions  herein- 
before provided,  so  far  as  the  capacity  of  its  plant  and  its  facilities 
for  increasing  the  same  will  permit.” 

The  grounds  of  opposition  to  the  application  were  in  effect 
two : — 

(1)  That  the  Board  has  no  jurisdiction  to  entertain  the  appli- 
cation. 

(2)  That  a contract  providing  for  a minimum  charge  for 
natural  gas  was  in  accordance  with  the  rules  and  regulations 
of  the  company  regarding  the  same,  and  was  legal  and  binding 
on  the  contracting  parties.  ' 

It  was  not  suggested  by  the  city  corporation  that  the  company 
made  any  charge  unauthorised  by  the  by-law  except  in  case  the 
consumer’s  account  fall  below  80  cents  in  any  month;  but  objection 
was  taken  to  the  action  of  the  company  in  requiring  applicants 
for  gas  to  sign  a contract  binding  them  to  pay  a minimum  sum  in 
the  event  of  that  contingency. 

The  practice  of  the  company  was  to  require  each  applicant  for 
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gas  service  to  sign  a contract,  the  material  provisions  of  which 
were  as  follows : — 

“To  the  United  Gas  and  Fuel  Company  of  Hamilton  Limited: — 

“Subject  to  the  rules  and  regulations  of  the  United  Gas  and 
Fuel  Company  of  Hamilton  Limited,  at  present  in  force  or  which 
may  be  hereafter  adopted  by  the  company,  and  which  I agree 
shall  form  part  of  this  contract,  I hereby  make  application  for 

gas  by  meter  at 

Hamilton,  Ont.,  occupied  as , and 

I agree : — 

‘First,  to  pay  for  gas  supplied  at  the  kerb  or  property  line 
of  the  above  premises  at  the  end  of  the  company’s  monthly  period 
for  the  district  in  which  the  premises  are  situated,  at  the  rates 
published  by  the  company,  subject  to  the  published  discount  if 
paid  within  fourteen  days  after  date  of  rendering  bill.  I agree  to 
pay  a minimum  rate  of  80  cents  per  month,  should  the  consump- 
tion in  any  one  month  amount  to  less  than  that  sum;  and  that  all 
bills  shall  become  due  and  payable  forthwith  in  case  of  discon- 
tinuance of  the  use  of  gas.  All  bills  to  be  paid  at  the  general 
offices  of  the  company  during  its  regular  hours  of  business.  In 
default  of  payment  of  any  bill  when  due,  I hereby  covenant  and 
agree  with  the  company  that,  in  consideration  of  the  premises, 
notwithstanding  anything  contained  in  the  Execution  Act  or 
any  amendment  thereof,  or  any  other  statute  of  the  Province 
of  Ontario,  none  of  my  goods  and  chattels  shall  be  exempt  from 
levy  or  seizure  under  any  writ  or  execution  issued  out  of  any  Court 
against  me  in  respect  of  any  claim  hereunder,  and  I hereby  express- 
ly waive,  for  myself  and  my  heirs,  all  and  every  benefit  that  could 
accrue  to  me  by  virtue  thereof  but  for  this  covenant. 

“Second,  to  pay  for  all  gas  delivered  to  the  kerb  or  property 
line  of  the  premises  above  named  until  I notify  the  company  in 
writing  of  my  intention  to  move  from  the  said  premises,  to  discon- 
tinue the  use  of  gas,  or  to  terminate  in  any  manner  my  liability 
under  this  contract.” 

The  Board  held  that  it  had  jurisdiction,  and  made  an  order 
directing  the  company  to  carry  out  its  agreement  with  the  city 
corporation  as  contained  in  the  by-law,  and  forbidding  the  com- 
pany to  require  from  each  applicant  for  gas  a contract  binding 
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such  applicant,  in  breach  of  the  terms  of  the  by-law,  to  pay  a 
minimum  monthly  or  quarterly  charge. 

The  company’s  appeal  was  from  that  order. 

May  21.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Lennox,  and  Rose,  JJ. 

Christopher  C.  Robinson , for  the  appellant  company,  argued 
that  the  minimum  charge  made  by  the  company  was  universally 
regarded  as  a reasonable  thing.  The  charge  is  not  made  for  the 
meter,  but  for  the  service.  Once  having  furnished  the  meters, 
we  can’t  get  them  out,  and  they  have  to  be  inspected  every  month. 
The  service  is  really  rendered,  and  it  costs  us  money.  We  contend 
that,  when  less  than  1,000  feet  is  supplied,  we  are  outside  of  the 
by-law,  and  are  not  bound  by  it.  There  is  no  provision  at  all  for 
the  case  of  those  taking  less  than  1,000  feet. 

F.  R.  Waddell,  K.C.,  for  the  respondent  corporation,  was  not 
called  upon. 

At  the  close  of  the  argument  for  the  appellant  company,  the 
judgment  of  the  Court  was  delivered  by  Meredith,  C.J.C.P.: — 
The  single  question  which  we  are  asked  to  consider  on  this  appeal 
is:  whether  the  appellants,  in  contracting  with  persons  entitled 
to  be  supplied  by  them  with  gas  under  the  provisions  of  the  agree- 
ment in  question,  violate  their  contract  contained  in  that  agree- 
ment, in  exacting  from  such  persons  an  obligation  to  take,  or  to 
pay  for  it  if  they  do  not  take  it,  a fixed  quantity  of  gas  monthly, 
or  in  other  fixed  periods. 

It  has  been,  elsewhere,  contended  that  the  Ontario  Railway  and 
Municipal  Board,  from  the  ruling  of  which  the  appeal  is  made, 
had  not  power  to  deal  with  that  question;  and  that,  if  there  had 
been  such  a breach  of  the  agreement,  and  if  the  Board  had  such 
power,  the  relief  awarded  is  improper  or  excessive;  but  neither 
point  is  raised  here  now. 

The  rights  of  the  parties  depend  upon  the  meaning  of  the 
words:  “ . . . and  shall  . . . supply  gas,  at  the  prices 

hereinbefore  mentioned,  to  the  city  corporation  and  to  all  inhabi- 
tants along  such  mains  desiring  to  be  supplied,  upon  such  appli- 
cants tendering  to  the  company  a contract  to  pay  the  rates  afore- 
said, all  such  contracts  to  be  subject  to  the  company’s  general 
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rules  and  regulations  not  inconsistent  herewith,  and  the  company 
to  have  the  right  to  cease  such  supply  during  any  time  when 
the  rates  chargeable  under  this  by-law  shall  be  in  arrear,77  con- 
tained in  paragraph  16  of  the  respondents7  by-law,  passed  in 
conformity  with  the  terms  of  the  agreement  between  the  parties. 

The  5th  paragraph  of  the  by-law  sets  out  the  contract  as  to 
rates,  referred  to  in  paragraph  16,  in  these  words:  u . . . shall 

not  charge  the  Corporation  of  the  City  of  Hamilton  or  consumers 
of  gas  therein  for  natural  gas  more  than  fifty  cents  per  thousand 
cubic  feet  for  the  first  five  years  from  the  date  hereof,  and  for  ten 
years  thereafter  not  more  than  forty-five  cents  per  thousand  cubic 
feet,  and  thenceforth  not  more  than  forty-two  and  a half  cents 
per  thousand  cubic  feet.77  No  other  part  of  the  agreement  throws 
much,  if  any,  light  upon  the  single  question  which  we  are  now 
asked  to  answer. 
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The  plain  meaning  of  the  agreement,  in  this  respect,  seems  to 
me  to  be : that  such  inhabitants  of  Hamilton  as  are  entitled  to  the 
benefit  of  the  agreement  cannot  be  charged  more  for  the  gas 
supplied  to  them  than  the  price  provided  for  in  the  agreement 
in  question,  nor  be  compelled  to  take  more  than  they  choose 
to  use. 

If  the  appellants  supply  less  than  a thousand  feet,  and  yet 
exact  the  full  price  of  a thousand  feet,  obviously  they  exact  more 
than  the  agreement  provides  for,  for  the  gas  they  have  supplied. 

So,  too,  if  they  supply  none,  and  yet  exact  the  price  of  a 
thousand  feet. 

It  seems  very  plain  to  me,  too  plain  indeed  for  serious  con- 
tention to  the  contrary,  that  if  one  be  compelled  to  pay  for  gas 
not  supplied,  as  well  as  the  full  rate  agreed  upon  for  all  that  is 
supplied,  he  pays  more  than  the  parties  to  the  agreement  in 
question  intended  that  he  should  pay,  and  for  more  than  their 
words,  contained  in  it,  permit  him  to  be  charged;  and  that  such  a 
charge  would  consequently  be  “ inconsistent 7 7 with  the  agreement, 
and  so  not  permissible  under  any  “ general  rules  and  regulations77 
of  the  appellants. 

Whatever  may  be  the  effect  of  the  contract,  the  parties  are 
bound  by  it.  Neither  inconvenience  nor  hardship  could  resciud 
or  change  it.  But  I feel  bound  to  add  that  there  does  not  seem 
to  me  to  be  any  great  inconvenience,  or  any  real  hardship,  in  the 
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interpretation  which  we  put  upon  the  agreement.  The  appellants 
are  not  bound  to  supply  any  but  those  persons,  mentioned  in 
paragraph  16,  who  take  a real  supply  of  gas;  they  cannot  be  com- 
pelled to  put  in  pipes  and  other  connections  and  meters  for  those 
who  do  not  intend  to  take  such  a supply,  nor  are  they  likely  to  be 
asked  to  do  so. 

It  is  not  necessary  that  we  should  express  any  opinion  as  to 
what,  if  any,  relief  the  respondents  would  be  entitled  to  in  case 
of  contracts,  made  quite  voluntarily  by  “ customers, ” not  in 
accord  with  the  provisions  of  the  agreement. 

The  appeal  is  dismissed. 

Appeal  dismissed  with  costs. 


1917  [MASTEN,  J.] 

May  23. 

Re  Steacy. 


Will — Construction — Direction  to  Pay  Debts — Specific  Devise  of  Whole  of 
Testator’s  Land — Insufficiency  of  Personal  Estate  to  Pay  Debts — Sale  by 
Executors  of  Land  Specifically  Devised — Disposition  of  Balance  of  Proceeds 
after  Payment  of  Debts — Pecuniary  Legatees — Marshalling  of  Assets — 
Devolution  of  Estates  Act,  R.S.O.  1914,  ch.  119,  sec.  5. 

General  pecuniary  legatees  have  no  right  to  marshal  as  against  specific  devi- 
sees. 

A devisee  is  as  much  an  object  of  the  testator’s  bounty  and  as  much  to  be 
favoured  as  a legatee;  and,  where  the  testator  has  manifested  no  inten- 
tion to  prefer  the  legatee  to  the  devisee,  the  usual  order  of  administration, 
according  to  the  practice  of  the  Court,  ought  to  be  followed. 

The  order  in  which  assets  are  liable  for  payment  of  debts  remains  as  here- 
tofore: Devolution  of  Estates  Act,  sec.  15. 

The  testator  by  his  will  directed,  first,  that  all  his  debts  and  funeral  and 
testamentary  expenses  should  be  paid  by  his  executors  as  soon  as  con- 
venient after  his  decease.  He  then  devised  and  bequeathed  all  his  real 
and  personal  estate  in  the  manner  which  followed,  i.e.,  he  devised  all  his 
land  to  his  son,  and  made  certain  pecuniary  bequests.  The  son  died, 
leaving  his  widow  and  infant  children  entitled  to  the  land  specifically 
devised  to  him.  The  personal  property  of  the  testator  proved  insufficient 
to  meet  his  debts;  after  exhausting  it,  the  executors  sold  the  real  estate, 
and  paid  the  remaining  debts  out  of  the  proceeds.  There  remained  a 
balance  in  their  hands : — 

Held,  that  the  legacies  were  not  payable  out  of  this  fund. 

(2)  That  no  case  had  arisen  for  the  marshalling  of  the  assets  of  the  deceased 
so  as  to  entitle  the  legatees  to  payment. 

(3)  That  the  widow  and  children  of  the  son  were  entitled  to  the  fund. 

Rickard  v.  Barrett  (1857),  3 K.  & J.  289,  and  In  re  T anqueray-W illiaume  and 

Landau  (1882),  20  Ch.D.  465,  followed. 

In  re  Roberts,  [1902]  2 Ch.  834,  and  In  re  Kempster,  [1906]  1 Ch.  446,  con- 
sidered. 
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Motion  by  the  executors  of  the  will  of  John  Steacy,  deceased, 
for  an  order  determining  certain  questions  arising  upon  the  will  in 
reference  to  the  administration  of  the  estate  of  the  deceased. 


1917 

Re 

Steacy 


May  14.  The  motion  was  heard  by  Masten,  J.,  in  the  Weekly 
Court  at  Toronto. 

W.  A . Lewis,  for  the  executors. 

M.  H.  Ludwig,  K.C.,  for  the  legatees,  including  (by  appoint- 
ment) the  infant  legatees. 

F.  W.  Harcourt,  K.C.,  for  the  infant  children  of  William 
George  Steacy. 

May  23.  Masten,  J.:— By  his  will  dated  the  7th  December, 
1886,  John  Steacy,  among  other  things,  provided  as  follows: — 

“I  direct  all  my  just  debts  funeral  and  testamentary  expenses 
to  be  paid  and  satisfied  by  my  executors  hereinafter  named  as 
soon  as  conveniently  may  be  after  my  decease. 

“I  give  devise  and  bequeath  all  my  real  and  personal  estate 
of  which  I may  die  possessed  in  the  manner  following,  that  is  to 
say:— 

“ To  my  son  William.  George  Steacy  I give  all  my  land  consisting 
of  west  quarter  of  lots  28  29  and  30  in  the  10th  concession  of  the 
township  of  Augusta  aforesaid.” 

The  devisee  William  George  Steacy  died,  leaving  his  widow, 
Eliza  Jane  Steacy,  and  four  infant  children,  entitled  to  the  lands 
specifically  devised  to  him. 

The  personal  property  of  the  testator  has  proved  insufficient 
to  meet  his  debts;  and,  after  exhausting  the  personal  property,  the 
real  estate  has  been  sold  in  order  to  provide  funds  for  the  payment 
of  debts.  There  remains  in  the  hands  of  the  executors,  after 
payment  of  the  debts,  a balance  of  about  $4,156,  being  the  pro- 
ceeds of  the  realty  specifically  devised  to  William.  George  Steacy. 

The  general  pecuniary  legatees  seek  to  have  the  doctrine  of 
marshalling  applied  to  this  fund  and  to  have  their  legacies  paid 
out  of  it,  thereby  diminishing  the  moneys  which  would  otherwise 
come,  as  proceeds  of  the  above  devise,  to  the  widow  and  children 
of  William.  George  Steacy. 

Upon  the  best  consideration  which  I can  give  to  the  matter, 
I am  of  opinion  that  the  claim  of  the  legatees  cannot  be  maintained. 
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In  the  7th  edition  of  Seton’s  Forms  of  Judgments  and  Orders  it 
is  said  at  p.  1607 : “ Pecuniary  legatees  cannot  marshal  assets  so  as 
to  throw  the  debts  on  realty  devised  without  being  charged;  ” 
and  the  cases  which  support  this  view  are  there  cited. 

In  Smith’s  Principles  of  Equity,  5th  ed.,  p.  609,  it  is  said:  “As 
between  themselves  specific  legatees  and  devisees  . . . have 

no  right  to  marshal,  their  liabilities  being  equal.”  A fortiori , 
general  pecuniary  legatees  have  no  right  to  marshal  as  against 
specific  devisees. 

In  Snell’s  Equity,  17th  ed.,  pp.  263,  264,  it  is  said  that  a pecun- 
iary legatee  is  not  entitled  to  claim  repayment  out  of  realty 
devised,  whether  specifically  or  by  way  of  residue,  without  any 
charge  of  or  direction  for  payment  of  debts,  and  the  case  of  Farqu- 
harson  v.  Floyer  (1876),  3 Ch.  D.  109,  is  cited  in  support  of  the 
proposition. 

Marshalling,  if  applied  to  the  circumstances  in  question,  would 
consist  in  preventing  a person  who  has  two  funds  for  payment  of 
his  claim  from  coming  upon  one  of  them  so  as  to  disappoint  another 
claimant  who  has  that  fund  alone  to  resort  to.  But  in  order  that 
this  may  be  done  the  claimant  who  asserts  the  right  to  marshal 
must  be  of  rank  equal  or  superior  to  the  other  claimant  in  the 
order  of  administration  of  assets  as  laid  down  in  the  decisions. 

In  the  7th  edition  of  Seton,  the  order  in  which  assets  are  liable 
for  the  payment  of  debts  is  given  at  pp.  1604,  1605,  1606,  as 
follows:  (1)  the  general  or  residuary  personalty  not  specifically 
bequeathed,  or  exonerated  or  exempted;  (2)  real  estates  specifically 
appropriated  to,  or  devised  in  trust  for,  and  not  merely  charged 
with,  the  payment  of  debts;  (3)  real  estates  descended;  (4)  real 
estates  devised,  charged  with  the  payment  of  debts;  (5)  general 
pecuniary  legacies;  (6)  specific  and  residuary  devises  and  specific 
bequests  pro  rata. 

Section  5 of  the  Devolution  of  Estates  Act,  R.S.O.  1914,  ch. 
119,  provides  as  follows:  “Subject  to  the  other  provisions  of  this 
Act,  in  the  administration  of  the  assets  of  a deceased  person,  his 
real  property  shall  be  administered  in  the  same  manner,  subject  to 
the  same  liability  for  debts,  costs  and  expenses  and  with  the  same 
incidents  as  if  it  were  personal  property,  but  nothing  in  this 
section  shall  alter  or  affect  as  respects  real  or  personal  property  of 
which  the  deceased  has  made  a testamentary  disposition  the  order 
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n which  real  and  personal  assets  are  now  applicable  to  the  pay- 
ment of  funeral  and  testamentary  expenses,  the  costs  and 
expenses  of  administration,  debts  or  legacies,  or  the  liability  of 
real  property  to  be  charged  with  the  payment  of  legacies.” 

So  that  the  order  in  which  assets  are  liable  for  payment  of 
debts  remains  as  heretofore. 

In  support  of  the  legatees’  contention,  a passage  is  cited  from 
the  7th  edition  of  Theobald  on  Wills,  p.  855:  “ Again,  if  land  is 
devised  subject  to  a charge  of  debts,  and  the  personalty  is  ex- 
hausted in  paying  debts,  legatees  are  entitled  to  come  upon  the 
real  estate  to  the  extent  to  which  the  debts  have  exhausted  the 
personalty.  It  makes  no  difference  whether  there  is  an  express 
charge  of  debts  on  the  realty  or  a charge  only  by  inference  from  a 
general  direction  to  pay  debts,  and  the  equity  is  applied  as  well 
against  a specific  as  a residuary  devisee.” 

I have  carefully  read  and  re-read  all  the  cases  cited  in  support 
of  that  proposition  by  the  learned  author,  as  well  as  the  cases  to 
which  I was  referred  by  counsel  in  the  argument  of  this  case.  The 
law  has  been  frequently  stated  and  re-stated,  but  it  seems  to  me 
that  it  is  best  summarised  in  the  case  of  In  re  T anqueray-W illiaume 
and  Landau  (1882),  20  Ch.  D.  465,  at  p.  476,  and  quoted  with 
approval  by  Stirling,  J.,  in  Re  Stokes  (1892),  67  L.T.  R.  223,  225, 
as  follows:  “Now,  the  law  on  this  subject  is  thus  stated  in  the  case 
oilnreT anqueray-W illiaume  and  Landau  . . . byJessel,  M.R.: 

/I  think  that  the  law  on  that  point  is  correctly  stated  by  Fry,  J., 
in  Bailey  v.  Bailey  (1879),  12  Cb.D.  268,  273  ...  in  the 

following  passage,  which  I refer  to  without  giving  any  opinion  as 
to  the  rest  of  the  judgment:  “I  do  not  think  that  there  is  any 
conflict  in  the  authorities.  They  appear  to  me  to  come  to  this — 
that  where  there  is  a direction  that  the  executors  shall  pay  the 
testator’s  debts,  followed  by  a gift  of  all  his  real  estate  to  them, 
either  beneficially  or  on  trust,  all  the  debts  will  be  payable  out  of 
all  the  estate  so  given  to  them.  The  same  rule  applies  whether 
the  executors  take  the  whole  beneficial  interest  ...  or  only 
a life  interest,  . . . or  no  beneficial  interest  at  all  . . ’ ” 

I refer  also  to  the  judgment  of  Vice-Chancellor  Sir  W.  Page 
Wood  in  Rickard  v.  Barrett  (1857),  3 K.  & J.  289,  where  he  states 
that  the  question  was  and  is:  “What  was  the  intention  of  the 
testator,  judging  from  the  whole  of  the  will?  Here,  the  testator’s 
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words  are,  1 all  the  rest,  residue,  and  remainder  of  all  my  personal 
estate,  and  all  my  real  estate  of  every  sort  and  description  which 
I may  die  possessed  of  or  interested  in,  . . . subject  never- 

theless to  the  payment  of  my  just  debts,  and  my  funeral  and 
testamentary  expenses,  I give,  devise,  and  bequeath  unto  my  dear 
wife/  Therefore,  he  clearly  charges  all  his  real  estate  before  it 
reaches  the  hands  of  his  wife.  . . . The  plain  intention  here 

is,  that  the  property  shall  not  pass  to  the  devisees  until  the  debts 
are  paid.” 

All  cases  seem  to  be  consistent  with  the  above  view  down  to 
two  decisions  of  Kekewich,  J.,  namely,  In  re  Roberts , [1902]  2 Ch. 
834,  and  In  re  Kempster,  [1906]  1 Ch.  446.  I have  carefully  read 
and  re-read  these  decisions.  The  point  as  to  whether  the  lands 
are  bequeathed  to  the  executors  does  not  appear  to  have  been 
argued  or  considered,  and  certainly  is  not  clearly  brought  out  in 
the  statement  of  facts. 

If  in  those  cases  the  lands  were  devised  specifically  and 
directly  to  the  devisees  named  in  the  will,  and  not  to  the  executors, 
I am  unable  to  follow  the  view  there  expressed.  In  all  the  earlier 
decisions  on  which  these  two  cases  purport  to  be  founded,  there  is  a 
general  direction  in  the  will  as  to  payment  of  debts,  similar  to  that 
which  we  have  here,  followed  by  a devise  of  the  lands  to  the  execu- 
tors upon  the  trusts  and  subject  to  the  provisions  of  the  will. 
And  if  that  was  the  case  in  In  re  Roberts  and  In  re  Kempster,  then 
I have  no  difficulty  in  understanding  and  in  following  the  case. 
Otherwise  I cannot  see  my  way  to  hold  that  a mere  pious  wish 
of  the  testator  that  the  law  should  be  followed  in  paying  his  debts, 
followed  by  a specific  devise  of  his  lands  to  a particular  devisee, 
manifests  an  intention  on  his  part  to  prefer  the  pecuniary  legatees 
to  the  specific  devisee  of  the  lands. 

It  seems  to  me  that  a devisee  is  as  much  an  object  of  the 
testator’s  bounty  and  as  much  to  be  favoured  as  a legatee,  and 
that,  where  the  testator  has  manifested  no  intention  to  prefer  the 
legatee  to  the  devisee,  the  usual  order  of  administration  as  it  has 
been  the  practice  in  the  Courts  for  many  years  ought  to  be  followed. 

Consequently  my  view  is  that  no  case  for  marshalling  has  here 
arisen,  and  the  questions  submitted  by  the  notice  of  motion  will 
therefore  be  answered  as  follows : — 

1.  The  legacies  payable  to  the  several  legatees  mentioned  in 
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the  will  are  not  payable  out  of  the  moneys  in  the  hands  of  the 
executors. 

2.  No  case  has  arisen  for  the  marshalling  of  the  assets  of  the 
deceased  so  that  the  legatees  shall  be  entitled  to  the  payment  of 
their  legacies. 

3.  The  widow  and  children  of  William  George  Steacy  are  en- 
titled to  the  fund  in  the  hands  of  the  executors. 

Costs  will  be  paid  out  of  the  estate,  those  of  the  executors  as 
between  solicitor  and  client. 


[IN  CHAMBERS.] 

Danforth  Glebe  Estate  Limited  y.  Harris  & Co. 

Discovery — Action  to  Restrain  Nuisance — Glue  and  Fertilizer  Factory — Negli- 
gence in  Operation — Inspection  by  Witnesses  and  Experts — Rules  266,  370. 

The  plaintiffs  alleged  that  the  business  carried  on  by  the  defendants  in  their 
glue  and  fertilizer  factory  constituted  a nuisance,  and  that  the  defendants 
were  negligent  imthe  operation  of  their  factory  and  plant;  and  the  plaintiffs 
claimed  an  injunction  and  damages: — 

Held,  that  the  plaintiffs  were  entitled  to  an  order,  under  Rules  266  and  370, 
for  the  inspection  (before  the  trial  of  the  action)  of  the  defendants’  factory 
by  the  plaintiffs’  witnesses  and  experts. 

Barlow  v.  Bailey  (1870),  18  W.R.  783,  distinguished. 

An  appeal  by  the  plaintiffs  from  an  order  of  the  Master  in 
Chambers  dismissing  the  plaintiffs’  motion  for  an  order  for  in- 
spection of  the  defendants’  glue  and  fertilizer  factory. 

May  25.  The  appeal  was  heard  by  Clute,  J.,  in  Chambers. 
W.  E.  Raney,  K.C.,  for  the  plaintiffs. 

W.  N.  Tilley,  K.C.,  for  the  defendants. 

May  28.  Clute,  J.: — Appeal  from  the  order  of  the  Master 
in  Chambers  whereby  a motion  on  behalf  of  the  plaintiffs  for  an 
order  for  inspection  of  the  defendants’  glue  and  fertilizer  factory 
was  dismissed.  The  motion  and  appeal  were  based  on  the  ground 
that  inspection  of  the  said  premises  would  be  material  to  the 
proper  determination  of  the  question  in  dispute  in  the  action,  and 
particularly  of  the  question  raised  by  the  22nd  paragraph  of  the 
statement  of  claim. 
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The  plaintiffs  own  land  in  the  vicinity  of  the  defendants7 
premises,  which  lie  partly  in  the  city  of  Toronto- and  partly  in  the 
^county  of  York,  the  factory  being  situate  just  beyond  the  limits 
of  the  city,  and  in  the  county  of  York. 

The  plaintiffs  charge  that,  in  connection  with  the  business, 
the  defendants  receive  upon  their  premises  and  utilise  the  carcas- 
ses of  great  numbers  of  dead  animals,  and  great  quantities  of  offal 
and  other  slaughter-house  refuse,  and  maintain  and  keep  pens  in 
which  are  housed  large  numbers  of  pigs  which  are  fed  upon  the 
offal,  and  operate  a slaughter-house,  and  receive  large  quantities 
of  such  offal  and  dead  animals,  by  railway  and  otherwise,  for  the 
purpose  of  their  business;  and  that,  in  the  carrying  on  of  their 
business,  they  create  a public  nuisance,  which  renders  the  lands 
of  the  plaintiffs,  and  that  neighbourhood,  unfit  for  residential 
purposes,  for  which  otherwise  it  is  specially  suited;  the  details  of 
which  nuisance  are  fully  set  forth  in  the  statement  of  claim. 
The  plaintiffs  charge,  paragraph  21,  that  the  business  of  the 
defendants  constitutes  a nuisance,  however  carefully  it  may  be 
conducted,  and  that  such  business  ought  not  to  be  permitted; 
and  further  charge,  paragraph  22,  that  the  defendants  have  been 
and  are  negligent  in  the  operation  of  their  said  plant  and  factory; 
and  that,  by  reason  of  such  negligence,  the  nuisance  arising 
therefrom  has  been  and  is  greater  than  it  would  be  if  the  same  were 
conducted  with  reasonable  care  and  with  the  most  approved 
machinery  and  methods. 

The  application  for  inspection  was  dismissed  by  the  learned 
Master,  who  in  his  judgment  said:  “A  nuisance  must  be  proved 
by  something  altogether  external,  and  it  is  no  part  of  the  plain- 
tiff’s case  to  shew  how  the  nuisance  is  caused.  Stuart,  V.-C.,  in 
Barlow  v.  Bailey  (1870),  18  W.R.  783,  in  dismissing  a similar 
application,  said:  ‘It  seems  to  me  that  the  application  here  is 
absurd,  for  if  there  is  a nuisance  at  all,  it  must  be  one  which, 
although  the  cause  of  its  existence  is  internal,  is  itself  externally 
apparent. 7 77 

The  Barlow  case  was  decided  in  1870,  prior  to  the  English  Judi- 
cature Acts,  1873  and  1875.  The  decision  was  made  under  the 
English  Chancery  practice  as  it  then  existed;  the  Vice-Chancellor 
stated  that  there  was  no  necessity  specifically  to  pray  for  liberty  to 
inspect  the  premises,  it  being  a species  of  discovery  which  the 
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Court  has  jurisdiction  to  grant  if  the  nature  of  the  case  requires 
it.  The  plaintiffs  in  the  Barlow  case  carried  on  the  business  of 
millers,  and  the  defendants  carried  on  the  manufacture  of  salts 
of  ammonia  and  other  preparations  of  chemical  products,  the 
particulars  of  which  the  plaintiffs  were  unable  to  ascertain.  The 
plaintiffs  charged  that  they  ought  to  be  allowed  to  inspect  the 
defendants’  works  for  the  purpose  of  ascertaining  in  what  manner 
the  nuisance  was  occasioned,  and  prayed  for  an  injunction.  The 
motion  extended  to  liberty  to  inspect  the  defendants’  works  and 
premises  at  all  reasonable  times  without  notice.  Vice-Chancellor 
Stuart  said  that  discovery  is  granted  in  various  forms,  such  as 
production  of  documents;  which,  without  being  asked  for,  is 
ordered  by  the  Court;  that  he  saw  no  difference  between  inspect- 
ing a defendant’s  books  and  papers  and  inspecting  his  premises 
for  an  object  which  the  Court  may  think  necessary  for  the  pur- 
poses of  justice;  such  inspection  being  a kind  of  discovery,  which 
is  sought  in  order  to  shew  the  plaintiff’s  right  to  a decree,  and  may 
well  be  applied  for  by  an  interlocutory  motion.  In  granting  the 
relief,  however,  the  Court  looks  at  the  nature  of  the  suit,  and 
whether  the  case  is  such  that  the  Court  is  authorised  in  interfering 
with  the  defendant’s  property.  He  then  said:  “The  inspection 
here  sought  is  asked  for  with  a view  of  shewing  that  there  is  a 
nuisance;  but  a nuisance  must  be  proved  by  something  altogether 
external,  for  to  say  that  the  plaintiff  must  go  to  the  place  where 
the  nuisance  is  created  and  inspect  it  is  absurd.”  And  he  then 
uses  the  words  quoted  in  the  Master’s  judgment. 

It  was  some  time  after  this  decision,  and  after  the  English 
Judicature  Act  was  introduced,  that  the  present  English  Rule  659 
was  introduced.  It  is  somewhat  similar  to,  but  not  identical  with, 
our  Rules  266  and  370.  The  English  Rule  covers  the  case  “as  to 
which  any  question  may  arise  thereon.” 

In  Macalpine  & Co.  v.  Calder  & Co.,  [1893]  1 Q.B.  545,  it  was 
held  that,  notwithstanding  a reference,  a Judge  still  has  jurisdic- 
tion to  make  an  order  for  inspection  of  property  the  subject  of  the 
action,  and  that  the  arbitrator  also  had  power  to  make  such  order. 
See  The  Annual  Practice  (White  Book),  1917,  p.  869. 

Rule  266  differs  from  the  English  Rule.  It  provides  that  “a 
party  may  apply  for  an  order  for  the  inspection  by  himself  or  by 
his  witnesses,  of  any  real  or  personal  property,  the  inspection  of 
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which  may  be  material  to  the  proper  determination  of  the  question 
in  dispute.”  Rule  370  is  to  the  same  effect,  and  corresponds  with 
the  earlier  part  of  the  English  Rule  for  detention  or  preservation 
of  the  property,  and  also  “for  the  inspection  of  any  property, 
the  inspection  of  which  is  necessary  for  the  proper  determina- 
tion of  the  question  in  dispute,”  and  the  Court  may  authorise 
any  person  or  persons  to  enter  upon  any  land  and  may  authorise 
any  observation  to  be  made  or  experiments  tried,  which  may 
seem  necessary  for  the  purpose  of  obtaining  full  information  or 
evidence. 

The  defendants  deny  the  allegations  in  the  plaintiffs’  statement 
of  claim,  except  as  admitted,  and  set  out  the  establishment  of  the 
business  in  1887  and  its  continuance,  and  claim  an  easement  by 
user  to  continue  their  business  as  now  carried  on;  and  further 
charge  that,  if  there  is  any  justification  for  the  complaint  by  the 
plaintiffs,  it  is  with  reference  to  conditions  not  now  existing:  and 
they  charge  further  that  they  have  abated  the  nuisance,  if  any 
ever  existed;  that  they  are  endeavouring  to  acquire  more  conven- 
ient premises,  to  which  their  business  may  be  removed.  Issue  is 
thus  taken  upon  the  charge  of  negligence. 

The  plaintiffs’  counsel  denies  that  inspection  is  sought  in  order 
to  establish  the  nuisance,  which  is  abundantly  made  known  from 
without;  but  contends  that,  having  regard  to  the  pleadings,  and 
especially  paragraph  22  of  the  statement  of  claim  and  the  state- 
ment of  defence,  the  question  of  negligence  is  also  in  issue;  and,  for 
the  proper  determination  of  the  case,  especially  in  view  of  the 
defendants’  allegation  that  they  are  seeking  other  premises,  one 
question  which  the  trial  Judge  would  have  to  determine  would 
be  whether,  under  all  the -circumstances,  the  plaintiffs,  if  entitled 
to  succeed,  could  fairly  claim  an  immediate  abatement  of  the 
nuisance;  and  that  this  question  would  be  determined,  in  part  at 
least,  upon  the  question  whether  or  not  the  defendants  in  the  con- 
duct of  their  business  were  not  guilty  of  the  negligence  charged. 
If,  by  the  introduction  and  employment  of  more  perfect  machin- 
ery, the  offensiveness  of  the  nuisance  could  be  abated,  that  would 
be  an  element  in  the  determination  of  the  period  of  time  to  be 
extended  to  the  defendants  for  the  abatement  of  the  nuisance. 

The  tendency  of  the  modern  practice  to  extend  the  power  of 
discovery  by  inspection,  and  examination  of  a party,  must,  I think, 
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be  considered  in  dealing  with  this  case.  I do  not  regard  the  case 
of  Barlow  v.  Bailey  as  controlling  the  question  here  involved;  I 
think  it  must  be  determined  by  the  language  of  our  Rules  affecting 
the  question.  In  my  view,  under  our  Rules,  the  inspection  asked 
for  is  permissible  because  it  comes  within  the  wording  of  the  Rules, 
the  inspection  being  necessary  for  the  proper  determination  of  the 
question  in  dispute,  and  necessary  or  expedient  for  the  purpose 
of  obtaining  full  information  or  evidence. 

I can  see  no  possible  objection  to  inspection  by  a witness  or 
expert;  but,  on  the  contrary,  think  that  it  is  expedient  and  neces- 
sary for  the  obtaining  of  full  information  in  reference  to  the 
questions  at  issue.  I think  the  Rules  should  receive  a liberal  con- 
struction. 

In  my  opinion,  the  plaintiffs  are  entitled  to  the  inspection 
asked,  and  the  appeal  should  be  allowed.  As  this  question  appar- 
ently is  up  for  the  first  time  for  decision,  costs  of  this  appeal  and 
the  motion  before  the  Master  should  be  costs  in  the  cause. 
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Vanzant  v.  Coates. 


May  30. 


Gift — Parent  and  Child — Voluntary  Conveyance  of  Land  by  Mother  to  Daughter 
— Undue  Influence — Fiduciary  Relation — Onus — Evidence — Public  Policy. 


There  are  two  classes  of  cases  in  which  voluntary  gifts  of  property  will  be 
set  aside:  first,  where  the  Court  is  satisfied  that  the  gift  was  the  result 
of  influence  expressly  used  by  the  donee  for  the  purpose;  second,  where 
the  relations  between  the  donor  and  donee  have,  at  or  shortly  before  the 
execution  of  the  gift,  been  such  as  to  raise  a presumption  that  the  donee 
has  influence  over  the  donor,  and  that  presumption  has  not  been  rebutted 
by  proof  that  the  gift  was  the  spontaneous  act  of  the  donor  in  circum- 
stances which  enabled  him  to  exercise  an  independent  will.  The  first  class 
of  cases  depends  on  the  principle  that  no  one  shall  be  allowed  to  retain 
any  benefit  from  his  own  fraud  or  wrongful  act.  In  the  second  class,  the 
Court  interferes  on  the  ground  of  public  policy  and  to  prevent  the  rela- 
tions which  exist  between  the  parties  and  the  influence  arising  therefrom 
being  abused. 

The  donor  may  be  well  aware  of  what  he  is  doing;  yet,  if  his  disposition  to 
do  it  is  produced  by  undue  influence,  the  transaction  will  be  set  aside. 

Huguenin  v.  Baseley  (1807),  14  Ves.  273,  Hoghton  v.  Hoghton  (1852),  15 
Beav.  278,  Parfitt  v.  Lawless  (1872),  L.R.  2 P.  & D.  462,  Allcard  v.  Skinner 
(1887),  36  Ch.  D.  145,  and  McCaffrey  v.  McCaffrey  (1891),  18  A.R.  599, 
followed. 

And  this  case  was  held  to  come  within  both  classes:  a voluntary  deed  of 
land  was  obtained  from  an  aged  mother  by  her  daughter’s  undue  influence; 
and  the  relations  between  them  were  such  that  the  onus  was  cast  upon  the 
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daughter  of  proving  the  absence  of  undue  influence,  which  she  had  failed 
to  do.  The  deed  was,  therefore,  set  aside,  at  the  instance  of  the  son  of 
the  deceased  grantor,  who  had,  by  will,  executed  before  the  deed,  devised 
the  land  to  him. 


An  action  for  the  recovery  of  possession  of  land. 


The  action  was  tried  by  Mulock,  C.  J.  Ex.,  without  a jury,  at 
Toronto. 

George  Wilkie,  for  the  plaintiff. 

Frank  Arnoldi,  K.C.,  for  the  defendant. 


May  30.  Mulock,  C.J.Ex. : — This  is  an  action  of  ejectment 
to  recover  possession  of  the  north  half  of  lot  No.  12,  according 
to  plan  No.  115,  registered  in  the  registry  office  for  the  County  of 
York. 

The  plaintiff  and  defendant  are  the  sole  children  of  Elizabeth 
Coates,  deceased.  The  plaintiff,  Frances  Rebecca  Vanzant, 
claims  title  under  a deed  bearing  date  the  6th  October,  1915,  from 
Elizabeth  Coates,  her  mother.  The  defendant,  George  Coates, 
on  several  grounds,  denies  the  validity  of  this  deed,  and  claims 
title  under  his  mother’s  will  and  also  by  possession.  Thus,  both 
parties  concede  ownership,  at  some  time  in  their  lives,  in  their 
mother,  Elizabeth  Coates,  but  the  defendant  claims  that  he  by 
possession  acquired  title  against  her. 

So  far  as  appears,  the  title  of  Elizabeth  Coates  was  a possessory 
one.  She  was  the  daughter  of  one  Wesley  Coates,  who  for  many 
years  prior  and  up  to  the  time  of  his  death  resided  on  lot  12, 
occupying  as  a residence  the  house  situate  on  the  south  half.  His 
daughter,  Elizabeth  Coates,  with  her  two  children,  from  the  time 
of  their  birth  until  his  death,  had  always  lived  with  him.. 

The  defendant  George  Coates  was  born  on  the  25th  November, 
1860,  and  the  plaintiff  Frances  Rebecca  Coates,  now  Vanzant,  on 
the  8th  November,  1864.  The  grandfather,  Wesley  Coates,  died 
in  the  month  of  January,  1881,  intestate.  His  daughter,  the  said 
Elizabeth  Coates,  his  sole  heiress  at  law,  inherited  his  realty  and 
continued  in  possession  of  the  homestead,  cultivating  the  land, 
raising  vegetables  and  fruit  and  carrying  on  the  market-garden 
business.  Her  two  children  continued  to  reside  with  her. 

George,  the  defendant,  at  the  time  of  the  grandfather’s  death, 
was  in  his  twenty-first  year;  the  plaintiff  was  four  years  younger. 
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In  1886,  George  married,  purchased  an  adjoining  lot,  and  built 
on  it  a small  house,  which  he  occupied  until  the  year  1890  or  1891; 
then  his  wife  and  he  separated,  she  leaving  him.  Thereupon  he 
sold  his  property,  reserving  the  right  to  remove  the  house,  and  he 
alleges  that  his  mother  told  him  that  the  north  half  was  his;  that 
he  might  move  his  house  upon  it  and  take  possession;  and  that, 
acting  on  this  permission,  he  did  move  his  house  upon  the  north 
half,  and  erected  thereon  from  time  to  time  other  buildings,  and 
that  he  has  ever  since  resided  there  and  cultivated  the  land. 

The  whole  of  lot  12,  prior  to  and  continuously  since  the  death 
of  Wesley  Coates,  was  enclosed  in  fences;  but,  until  the  month  of 
September  in  the  year  1914,  there  was  no  fence  separating  the 
north  half  from  the  south  half.  Then  the  defendant  erected  a 
division  fence,  and  has  ever  since  been  in  exclusive  possession  of 
the  north  half. 

The  plaintiff  continued  to  live  with  her  mother  on  the  south 
half  until  the  year  1910,  when  she  moved  to  a house  in  Dupont 
street,  leaving  her  mother  at  the  homestead. 

In  the  autumn  of  1911  or  1912,  the  mother  became  seriously  ill, 
and  her  son  brought  her  to  the  plaintiff’s  house  in  Dupont  street, 
where  she  resided  for  about  a year  and  a half.  Then,  having 
somewhat  regained  her  health,  she  returned  to  her  own  house  on 
the  south  half,  the  plaintiff  accompanying  her,  and  the  two  lived 
together  there  until  the  spring  of  1915. 

In  1914,  the  plaintiff  began  the  erection  of  a house  on  the 
south  half,  and  on  the  31st  August,  1914,  her  mother,  Mrs.  Coates, 
made  a voluntary  conveyance  to  her  of  the  south  half. 

Some  three  or  four  months  thereafter,  owing  to  the  intervention 
of  Mr.  Mills,  Mrs.  Coates’  solicitor,  the  plaintiff  executed  an  agree- 
ment, which  was  antedated  to  bear  even  date  with  that  of  the 
voluntary  conveyance,  whereby  she  granted  to  her  mother,  during 
her  lifetime,  the  right  jointly  with  the  plaintiff  to  occupy  the  said 
south  half,  and  also  covenanted  to  maintain  her. 

In  the  spring  of  1915,  the  plaintiff  and  her  m.other  moved  from 
the  old  house  to  the  new  one  of  the  plaintiff,  and  they  resided  there 
together  until  the  mother’s  death,  which  occurred  on  the  23rd 
January,  1916. 

By  deed  bearing  date  the  6th  October,  1915,  “in  consideration 
of  natural  love  and  affection,  divers  other  valuable  considerations, 
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and  the  sum  of  one  dollar/’  Mrs.  Coates  conveyed  to  the  plaintiff 
the  north  half  of  the  lot,  and  this  is  the  deed  under  which  the 
plaintiff  claims  title  to  the  north  half,  and  the  validity  of  wdiich 
the  defendant  challenges.  It  was  not  registered  until  the  17th 
day  of  January,  1916,  about  one  week  before  the  mother’s  death. 

The  first  intimation  which  the  defendant  had  of  its  execution 
was  in  the  latter  part  of  April  or  the  first  of  May,  1916,  when  he 
received  from  the  plaintiff  a letter  in  the  following  words: — 

“2  Mulberry  Avenue. 

“Dear  George: — You  will  remember  that  after  March  of  last 
year  you  did  not  come  at  all  to  visit  my  mother  but  left  her  entirely 
upon  my  hands.  The  load  was  a very  heavy  one.  Your  conduct 
has  been  very  strange  towards  me  for  a long  time  now  and  I do 
not  see  that  I should  keep  you  on  my  property  rent  free.  My 
mother  naturally  resented  your  treatment  of  her  and  me  and  felt 
the  action  very  much  in  which  you  entered  a case  against  me. 
I do  not  think  you  should  remain  on  my  place  without  payment 
of  any  rent  whatever.  You  had  it  for  almost  a year  before  my 
mother’s  death  rent  free  and  for  several  months  since,  and  I think 
you  should  pay  rent  to  me  for  it  during  my  mother’s  ownership. 
You  even  went  so  far  as  to  deny  her  fruit  from  the  trees,  and  I 
hope  you  will  not  resent  my  resenting  what  you  did  to  her. 

“ Yours  sincerely, 

“Fanny  Vanzant.” 

There  was  no  consideration  for  the  conveyance  to  the  plaintiff 
of  the  north  half. 

For  some  years  prior  to  their  mother’s  death,  the  plaintiff  and 
defendant  had  been  on  unfriendly  terms,  but  the  latter  continued 
to  call  at  the  plaintiff’s  house  for  the  purpose  of  seeing  his  mother 
until  May,  1915,  when  the  plaintiff  ordered  him  out  of  the  house 
and  threatened  him  with  legal  proceedings  if  he  trespassed  again 
on  her  property.  Thereupon  his  visits  ceased,  and  he  never  saw 
his  mother  again  until,  the  day  before  her  death,  a neighbour 
informed  him  that  she  was  dying.  He  then  went  to  see  her,  but 
she  was  unconscious,  and  so  remained  until  her  death. 

I find  that  the  plaintiff,  without  cause,  excluded  the  defendant 
from  the  presence  of  his  mother  for  about  nine  months  prior  to  her 
death,  and  during  her  fatal  illness  omitted  to  inform  him  of  her 
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condition.  It  was  during  this  period  pf  exclusion  that  the  deed 
in  question  was  procured. 

The  plaintiff  alleges  that  the  circumstances  under  which  the 
deed  in  question  was  made  to  her  were  as  follows:  that  in  the 
autumn  of  1914  the  defendant  erected  a fence  between  the  north 
and  south  halves  of  the  property,  and  that  then  for  the  first  time 
her  mother  expressed  a desire  to  convey  to  the  plaintiff  the  north 
half;  that  “she  kept  bringing  it  up  all  the  time  at  me  to  go  down, 
and  I would  tell  her  I would  not  do  it,  tried  to  put  her  off;  then 
she  said  she  would  get  some  one  else  to  do  it;  and  then  she  told  me 
one  day,  ‘I  want  to  leave  things  anyhow.’  I went  down  to  satisfy 
her  and  got  the  deed  and  brought  it  up;  and  it  laid  there  quite  a 
while  before  I told  her,  and  then  I shewed  it  to  her  and  left  it  there; 
and,  after  it  was  signed,  I left  it  at  the  lawyer’s  office,  thinking  she 
would  change  her  mind;  and,  if  she  told  me  to  tear  it  up,  I would 
have  done  so;  and  she  was  not  satisfied  until  I got  it  registered.” 

The  evidence  shews  that  the  deed  was  executed  in  the  plaintiff’s 
house,  in  the  presence  of  the  plaintiff,  Dr.  Sheppard,  the  mother’s 
physician,  and  Mrs.  Broderick,  an  acquaintance  who,  at  the 
plaintiff’s  request,  came  to  the  house  for  the  purpose  of  witnessing 
the  execution. 

The  following  are  extracts  from  the  plaintiff’s  evidence:- — 

“Q.  Before  Mrs.  Broderick  came,  did  your  mother  .know’ 
anything  about  the  deed?  A.  Oh,  yes,  she  had  me  bring  down  the 
deed  and  read  it  to  her,  and  I read  it,  and  I says:  ‘You  need  not 
sign  this;  think  it  over.’  She  says:  ‘I  know  what  I am  doing, 
I have  lived  a good  Christian  life,  and  I am  not  doing  anything 
wrong.  ’ 

“Q.  Was  that  before  Mrs.  Broderick  came?  A.  Yes,  I was 
alone  with  her. 

“ Q.  You  had  read  the  deed  to  her  before  Mrs.  Broderick  came? 
A.  Yes. 

“Q.  After  she  came,  did  you  have  any  conversation  about  the 
deed?  A.  Only  when  we  brought  it  out  to  sign  it,  and  I read  it 
all  over  to  her  .... 

“Q.  What  was  done  with  the  deed?  A.  I left  the  deed  there 
with  the  lawyer. 

“Q.  Did  you  give  any  instructions?  A.  No;  I just  asked  him 
to  keep  it  there.  He  asked  me  if  I wanted  it  registered,  and  I said 
no  ...  . 
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“Q.  When  you  went  (Jown  to  get  the  deed  of  the  north  half, 

. you  went  to  Mr.  Hughes?  A.  Yes. 

“Q.  He  had  never  acted  for  your  mother?  A.  I could  not  tell 
you;  I never  inquired  .... 

“ Q.  Then  why  did  you  go  to  Mr.  Hughes  and  not  to  Mr.  Mills? 
A.  Because  my  mother  told  me  not  to  have  anything  more  to  do 
with  Mr.  Mills. 

“Q.  Why?  A.  Because  Mr.  Mills  wanted  her  to  give  my 
brother  a deed  of  the  north  half,  and  she  told  him  he  had  nothing 
to  do  with  her  property  .... 

“Q.  Then  Mr.  Hughes  was  paid  by  you,  I suppose?  A.  He 
is  not  paid  yet. 

“Q.  You  employed  him?  A.  Yes. 

“Q.  And  you  are  to  pay  him?  A.  Yes. 

“Q.  And  he  was  your  solicitor?  A.  Yes. 

“Q.  Now  had  your  mother  any  independent  lawyer  to  advise 
her  before  she  made  that  deed?  A.  No,  not  to  my  knowledge. 

“Q.  Or  any  independent  person?  A.  No. 

“Q.  Was  it  wholly  a matter  of  resting  upon  the  relations 
between  you  and  your  mother?  A.  Yes.” 

The  plaintiff's  explanation  of  her  going  to  Mr.  Hughes  is,  that 
her  mother  asked  her  to  employ  Mr.  Gardner;  that  the  plaintiff 
went  to  Mr.  Gardner’s  office  and  learned  that  Mr.  Gardner  was 
absent  and  that  Mr.  Hughes  was  attending  to  Mr.  Gardner’s 
business. 

Mrs.  Coates  had  been  paralysed  in  her  right  side  for  two  or 
three  years  before  her  death,  and  was  in  her  seventy-sixth  year 
and  in  feeble  health  when  she  executed  the  deed  by  making  her 
mark. 

Mrs.  Broderick,  the  witness  to  the  deed,  says  that  Mrs.  Coates 
knew  perfectly  well  what  she  was  doing;  that  the  plaintiff  read  and 
explained  the  deed  to  her;  and  to  the  question,  “What  do  you  mean 
by  saying  she  explained  it?”  her  answer  was,  “When  she  read  it, 
she  was  fully  aware  her  mother  understood  it.” 

Mrs.  Broderick  swore  that  she  subsequently  visited  Mrs. 
Coates,  when  the  latter  said  that  she  was  glad  it  was  done;  that 
she  had  it  seen  to,  the  signing  of  the  deed,  so  that  she  would  leave 
Fanny  all  right. 

Dr.  Sheppard’s  evidence  is,  that  he  “happened  to  be  there  that 
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day,  and  her  daughter”  (the  plaintiff)  “said  to  me,  ‘Now  there  is  a 
deed  to  be  signed,  and  would  you  kindly  wait  till  I can  get  it  signed, 
as  a witness?’  I said,  ‘Yes,  if  it  is  not  too  long;’  and  she  says, 
‘I  will  get  a lady  in  and  she  will  come  with  you;’  and  I waited, 
and  Mrs.  Vanzant  read  the  deed  over  to  me,  and  made  the  remark 
that  it  was  transferring  the  property  to  her;  that  is,  to 
her  daughter.” 

“ Q.  To  herself?  A.  Yes,  and  now  she  says  (evidently  address- 
ing Mrs.  Coates) : ‘ Will  you  sign?  ’ And  she  says : ‘ Oh,  yes,  Fanny, 
I will  sign  the  deed,  and  you  have  done  a great  deal  more  for  me 
than  anybody  else,  and  I want  to  see  that  you  have  your  rights.’ 
That  is  about  all  that  was  said.  She  signed  the  deed  then.” 

How  Dr.  Sheppard  happened  to  be  present  was  not  explained. 
Apparently  he  was  not  making  a professional  call.  Further,  if 
the  deed  was  prepared  at  the  mother’s  request,  in  fact  importunity, 
as  suggested  by  the  plaintiff,  and  if  the  mother,  as  the  plaintiff 
says,  was  anxious  to  execute  it,  one  would  not,  I think,  expect  a 
person  who,  like  the  plaintiff,  deposed  to  knowing  her  mother’s 
wishes  and  intentions,  to  ask  her  if  she  would  sign  the  deed. 
Rather  the  natural  observation  would  be  that  the  instrument  was 
ready  for  signature. 

The  part  played  by  the  plaintiff  in  connection  with  the  deed 
may  be  thus  summarised.  She  acknowledged  that  she  gave 
instructions  to  the  solicitor  for  the  preparation  of  the  deed;  ob- 
tained it  from,  him  for  execution;  took  it  to  her  mother,  read  it  to 
her  privately;  then  sent  for  the  witness  to  the  execution;  and 
afterwards,  in  the  presence  of  Mrs.  Broderick,  the  witness,  read 
it  again  to  Mrs.  Coates,  and  this  time  also  explained  it  to  her,  in 
order  to  ascertain  “whether  her  mother  understood  it;”  and  then, 
in  the  presence  of  the  witness  and  Dr.  Sheppard,  said  to  her 
mother,  “Will  you  sign?  ” when  the  mother  said,  “Oh,  yes,  Fanny,” 
etc.,  “and  then  signed  it.”  Then  the  plaintiff  at  once  possessed 
herself  of  the  executed  deed;  and  then,  within  about  an  hour, 
proceeded  with  Mrs.  Broderick  to  Mr.  Hughes’  office,  where  the 
witness  signed  and  swore  to  the  affidavit  of  execution,  and  then 
the  plaintiff  instructed  the  solicitor  to  keep  it  unregistered;  and 
later,  about  a week  before  her  mother’s  death,  caused  it  be  be 
registered. 

It  is,  I think,  abundantly  clear  that  this  deed  was  procured 
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through  the  instrumentality  of  the  plaintiff.  Having  regard  to 
the  mother’s  infirmities,  helplessness,  and  dependent  condition, 
she  was  unable  to  refuse  her  daughter’s  appeal,  and  was  not  in  a 
position  to  form  that  “ absolutely  free  and  unfettered  judgment” 
said  by  Lord  Penzance  to  be  necessary  if  the  gift  is  to  stand. 

The  facts  of  this  case  bring  it,  I think,  within  the  principles  laid 
down  by  Cotton,  L.J.,  in  Allcard  v.  Skinner  (1887),  36  Ch.  D. 
145,  at  p.  171,  where  he  says  there  are  two  classes  of  such  cases: 
“ First,  where  the  Court  has  been  satisfied  that  the  gift  was  the 
result  of  influence  expressly  used  by  the  donee  for  the  purpose; 
second,  where  the  relations  between  the  donor  and  donee  have  at 
or  shortly  before  the  execution  of  the  gift  been  such  as  to  raise  a 
presumption  that  the  donee  had  influence  over  the  donor.  In  such 
a case  the  Court  sets  aside  the  voluntary  gift,  unless  it  is  proved 
that  in  fact  the  gift  was  the  spontaneous  act  of  the  donor  acting 
under  circumstances  which  enabled  him  to  exercise  an  independent 
will  and  which  justifies  the  Court  in  holding  that  the  gift  was 
the  result  of  a free  exercise  of  the  donor’s  will.  The  first  class  of 
cases  may  be  considered  as  depending  on  the  principle  that  no  one 
shall  be  allowed  to  retain  any  benefit  arising  from  his  own  fraud 
or  wrongful  act.  In  the  second  class  of  cases  the  Court  interferes, 
not  on  the  ground  that  any  wrongful  act  has  in  fact  been  com- 
mitted by  the  donee,  but  on  the  ground  of  public  policy,  and  to 
prevent  the  relations  which  existed  between  the  parties  and  the 
influence  arising  therefrom  being  abused.” 

The  plaintiff  pretends  that  she  was  reluctant  to  accept  a gift 
of  the  north  half,  but  that  her  mother  really  forced  it  upon  her. 
I do  not  accept  this  account  of  the  transaction;  but,  on  the  con- 
trary, am  of  opinion  that  it  was  a result  of  the  plaintiff’s  undue 
influence  over  her  mother. 

About  1890,  Mrs.  Coates  assured  her  son  that  the  north  half 
was  his  and  that  he  might  move  his  house  on  it  and  take  possession. 
Years  afterwards  she  repeated  this  assurance  to  his  son  Harry. 
I think  the  defendant  and  his  son  were  truthful  witnesses.  Doubt- 
less what  she  meant,  and  what  the  defendant  understood,  was, 
that  she  would  give  the  property  to  him  by  will.  Relying  on 
her  promise,  he  moved  his  house,  took  up  his  residence,  and 
erected  other  buildings  on  the  north  half,  and  made  it  his  home. 
His  mother  lived  on  the  south  half,  and  the  defendant  took  his 
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meals  with  her.  He  worked  on  the  whole  lot,  his  mother,  his 
sister,  and  her  children,  all  of  whom  were  living  together,  enjoying 
the  fruits  of  his  labour. 

On  the  19th  December,  1911,  the  mother  executed  her  will, 
whereby  she  devised  to  the  defendant  the  north  half  of  the  lot  and 
to  the  plaintiff  the  south  half,  and  appointed  her  son  sole  executor. 
The  statements  made  by  Mrs.  Coates  to  her  grandson  Harry  and 
the  execution  of  the  will  indicate  her  intention  to  carry  out  her 
promise  to  the  defendant. 

The  plaintiff  says  her  mother  was  a good  and  just  woman. 
If  so,  it  is  improbable  that  she  would  of  her  own  motion  have 
broken  her  promise  to  the  defendant,  her  only  son,  who  had  acted 
upon  her  promise  and  had  devoted  so  many  years  of  his  life  to  her 
support. 

The  plaintiff  in  her  evidence  admits  that  the  mother  was  fond 
of  her  son.  If  she  was  a just  woman  and  fond  of  her  son,  she  would 
not,  I think,  unless  under  great  influence,  have  given  to  the 
daughter  the  premises  which  in  good  faith,  and  perhaps  in  law, 
she  was  bound  to  give  to  her  son. 

The  evidence  leads  me  to  the  conclusion  that  the  plaintiff  had 
been  coveting  the  north  half  and  had  determined  to  acquire  it, 
if  possible,  from  her  mother.  She  excluded  the  defendant  from  his 
mother’s  presence ; and  the  sequel  warrants,  I think,  the  inference 
that  such  exclusion  was  for  the  purpose  of  prejudicing  the  mother 
against  him  and  of  thereby  furthering  the  plaintiff’s  scheme. 
Months  going  by,  and  the  mother,  not  seeing  her  son  or  knowing 
the  reason  for  his  absence,  doubtless  fell  more  under  the  daughter’s 
influence.  The  fact  that  she  prevented  him  from  visiting  his 
mother  exposes  the  plaintiff  to  grave  suspicion,  and,  in  the  light 
of  what  occurred,  strongly  suggests  a sinister  motive.  The 
mother,  in  ignorance  of  the  reason  for  her  son’s  absence,  might 
not  unnaturally  attribute  it  to  lack  of  affection,  and  thus  she  would 
become  the  easier  victim  of  the  plaintiff. 

The  plaintiff  gives  an  explanation  for  not  employing  Mr. 
Mills,  her  mother’s  solicitor,  to  prepare  the  deed,  but  doubtless 
the  real  reason  was  that  Mr.  Mills  was  familiar  with  Mrs.  Coates’ 
affairs  and  might  have  thwarted  the  plaintiff’s  scheme.  He  knew 
of  Mrs.  Coates’  intention  to  give  the  north  half  to  her  son,  that 
she  had  in  fact  so  disposed  of  it  by  her  will,  which  was  then  in  Mr. 
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Mills’  possession.  Further,  when  Mr.  Mills  learned  of  the 
plaintiff’s  having  procured  from  her  mother  a gift  of  the  south  half, 
he  was  instrumental  in  causing  her  to  give  security  on  the  south 
half  for  the  mother’s  maintenance.  Further,  the  plaintiff  was 
aware  that  Mr.  Mills,  on  learning  of  the  grant  of  the  south  half 
to  the  plaintiff,  had  suggested  to  Mrs.  Coates  to  convey  the  north 
half  to  the  defendant. 

A shrewd  woman,  like  the  plaintiff,  doubtless  realised  that,  if 
Mr.  Mills  became  aware  of  what  was  in  contemplation,  he  might 
advise  her  mother  unfavourably  to  the  plaintiff’s  interest.  Thus, 
a stranger  to  Mrs.  Coates  is  employed  by  the  plaintiff  to  prepare 
the  deed,  but  he  is  not  invited  to  come  to  Mrs.  Coates  and  explain 
it  to  her.  The  plaintiff  does  that  herself. 

The  plaintiff  alleges  that  the*  deed  was  registered  in  order  to 
satisfy  her  mother.  Is  it  probable  that  this  feeble  old  woman, 
who  had,  so  far  as  appears,  never  bought  or  sold  a foot  of  land 
or  knew  anything  about  the  Registry  Act,  had  forgotten  her 
promise  to  her  son,  but  remembered  that  the  deed  was  unregis- 
tered, and  urged  its  registration? 

I wholly  discredit  the  explanation,  and  am  of  opinion  that  the 
non-registration  was  in  order  to  prevent  the  defendant  learning 
of  the  existence  of  the  deed;  and  it  was  only  registered  when  the 
mother  was  so  near  death’s  door  that  knowledge  by  the  defendant 
of  what  had  occurred  was  not  likely  to  prejudice  the  plaintiff’s 
interests. 

If  the  gift  was  the  result  of  the  free  exercise  of  Mrs.  Coates’ 
wishes,  and  was  unimpeachable,  one  would  have  expected  the 
plaintiff  to  have  promptly  reported  the  matter  to  her  brother. 
Even  after  her  mother’s  death,  she  allowed  him  to  remain  in 
ignorance  of  the  transaction  until  about  the  month  of  May,  when 
she  sent  to  him  the  letter  above  set  forth.  Why  the  delay?  Was 
it  that  she  shrank  from  telling  him  of  the  wrong  done  him?  The 
letter  itself  is  not  frank  and  open,  but  a mere  oblique  intimation 
to  him  that  she  owns  the  property,  but  as  to  how  or  when  she 
became  the  owner  the  letter  is  silent. 

Whilst  well  knowing  why  her  brother  had  not  visited  his  mother, 
the  plaintiff  seems  to  make  his  absence  a ground  of  complaint. 
If  she  acquired  the  property  honestly,  one  would,  under  the 
circumstances,  have  expected  her  to  give  a full  account  of  the 
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transaction  to  her  brother.  Failure  to  do  so  suggests  respon- 
sibility on  her  part  for  the  mother’s  action. 

As  to  the  evidence  that  on  various  occasions  Mrs.  Coates 
intimated  to  Mrs.  Broderick  and  others  her  intention  to  give  the 
property  to  the  plaintiff,  it  is  to  be  observed  that  Mrs.  Coates 
had  for  some  years  been  in  failing  health,  mentally  and  physically, 
and  was  wholly  dependent  on  her  daughter  for  the  care  required 
by  a person  of  her  advanced  years  and  feeble  health.  She  had 
been  attached  to  her  son;  and,  unless  she  had  forgotten  his  exist- 
ence, she  must  have  remembered  that  he  was  living  only  a few 
yards  from  her.  It  may  reasonably  be  assumed  that  the  plaintiff 
did  not  inform  her  mother  why  her  son  absented  himself.  Thus 
her  dependence  on  her  daughter  and  the  apparent  neglect  of  her 
son  may  have  caused  her  to  express  herself  at  times  as  testified 
to  by  witnesses;  but,  if  her  feelings  towards  him  had  changed,  it 
was,  I think,  because  of  the  improper  conduct  and  undue  influence 
of  the  plaintiff,  and  she  is  not  entitled  to  profit  thereby. 

Where  there  is  a conflict  of  testimony  between  the  plaintiff 
and  the  defendant,  I accept  that  of  the  defendant.  Even  if  the 
deceased  expressed  it  as  her  intention  to  give  to  her  daughter  the 
property  which  she  formerly  intended  for  her  son,  the  question 
still  remains,  how  was  that  intention  brought  about?  If  by 
undue  influence,  then  the  transaction  must  be  set  aside. 

As  said  by  Lord  Eldon,  in  Huguenin  v.  Baseley  (1807),  14  Ves. 
273,  at  p.  300,  and  quoted  with  approval  by  Lord  Romilly,  in 
Hoghton  v.  Hoghton  (1852),  15  Beav.  278,  299:  “The  question 
is,  not,  whether  she,”  the  donor,  “knew  what  she  was  doing  . . . 
but  how  the  intention  was  produced.”  And  Lord  Romilly  adds: 
“And  though  the  donor  was  well  aware  of  what  he  did,  yet  if  his 
disposition  to  do  it  was  produced  by  undue  influence,  the  trans- 
action would  be  set  aside.” 

It  may  be  said  of  the  deceased,  as  was  said  by  Lord  Justice 
Knight  Bruce,  in  Wright  v.  Vanderplank  (1856),  8 D.M.  & G.  133, 
137,  that  she  was  “not,  in  the  largest  and  amplest  sense  of  the 
term. — not,  in  mind  as  well  as  person, — an  entirely  free  agent.” 
And  I am  of  opinion  that  the  gift  in  question,  having  been  pro- 
cured by  the  plaintiff’s  undue  influence,  should  be  set  aside. 

Further,  on  the  ground  of  public  policy,  the  gift  cannot  stand. 
It  is  an  established  principle  in  equity  that  when  persons  are  in 
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such  relations  to  each  other  that  one  of  them  may  be  presumed  to 
possess  influence  over  the  other,  a gift  from  the  latter  to  the 
former,  if  impeached  by  the  donor,  is  set  aside,  unless  the  donee 
shews  that  the  donor  was  in  such  a position  as  enabled  him  to 
form  an  absolutely  free  and  unfettered  judgment.  The  rule  is 
thus  stated  by  Lord  Penzance,  in  Parfitt  v.  Lawless  (1872),  L.R. 
2 P.  & D.  462:  “In  equity  persons  standing  in  certain  relations  to 
one  another — such  as  parent  and  child,  man  and  wife,  doctor  and 
patient,  attorney  and  client,  confessor  and  penitent,  guardian  and 
ward — are  subject  to  certain  presumptions  when  transactions 
between  them  are  brought  in  question;  and  if  a gift  or  contract 
made  in  favour  of  him  who  holds  the  position  of  influence  is 
impeached  by  him.  who  is  subject  to  that  influence,  the  Courts  of 
equity  cast  upon  the  former  the  burthen  of  proving  that  the 
transaction  was  fairly  conducted  as  if  between  strangers;  that  the 
weaker  was  not  unduly  impressed  by  the  natural  influence  of  the 
stronger  or  the  inexperienced  overreached  by  him  of  more  mature 
intelligence  ...  In  the  case  of  gifts  or  other  transactions 
inter  vivos  it  is  considered  by  the  Courts  of  equity  that  the  natural 
influence  which  such  relations  as  this  in  question  involve,  exerted 
by  those  who  possess  it  to  obtain  a benefit  for  themselves,  is  an 
undue  influence.  Gifts  or  contracts  brought  about  by  it  are, 
therefore,  set  aside  unless  the  party  benefited  by  it  can  shew 
affirmatively  that  the  other  party  to  the  transaction  was  placed 
‘in  such  a position  as  would  enable  him.  to  form  an  absolutely  free 
and  unfettered  judgment 

In  Allcard  v.  Skinner , supra,  Lindley,  L.J.,  says,  with  refer- 
ence to  the  principle  upon  which  Courts  of  equity  proceed  in 
dealing  with  cases  like  the  present  (36Ch.D.  atpp.  182, 183) : “What 
then  is  the  principle?  Is  it  that  it  is  right  and  expedient  to  save 
persons  from  the  consequences  of  their  own  folly?  Or  is  it  that 
it  is  right  and  expedient  to  save  them  from  being  victimised  by 
other  people?  In  my  opinion  the  doctrine  of  undue  influence  is 
founded  upon  the  second  of  these  two  principles  . . . As  no 

Court  has  ever  attempted  to  define  fraud  so  no  Court  has  ever 
attempted  to  define  undue  influence,  which  includes  one  of  its 
many  varieties.  The  undue  influence  which  Courts  of  equity 
endeavour  to  defeat  is  the  undue  influence  of  one  person  over 
another;  not  the  influence  of  enthusiasm  on  the  enthusiast  who  is 
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carried  away  by  it,  unless  indeed  such  enthusiasm  is  itself  the 
result  of  external  undue  influence.  But  the  influence  of  one  mind 
over  another  is  very  subtle,  and  of  all  influences  religious  influence 
is  the  most  dangerous  and  the  most  powerful,  and  to  counteract 
it  Courts  of  equity  have  gone  very  far.  They  have  not  shrunk 
from  setting  aside  gifts  made  to  persons  in  a position  to  exercise 
undue  influence  over  the  donors,  although  there  has  been  no  proof 
of  the  actual  exercise  of  such  influence;  and  the  Courts  have  done 
this  on  the  avowed  ground  of  the  necessity  of  going  this  length  in 
order  to  protect  persons  from  the  exercise  of  such  influence  under 
circumstances  which  render  proof  of  it  impossible.  The  Courts 
have  required  proof  of  its  non-exercise,  and,  failing  that  pi  oof, 
have  set  aside  gifts  otherwise  unimpeachable.” 

In  McCaffrey  v.  McCaffrey  (1891),  18  A.R.  599,  a husband, 
not  having  obtained  independent  advice,  made  a voluntary 
conveyance  to  his  wife;  at  the  time,  hers  was  the  dominant  mind, 
and  she  possessed  much  influence  over  her  husband.  In  his 
judgment,  Maclennan,  J.A.,  says  (pp.  599,  600):  “It  may  be 
conceded  that,  at  the  date  of  the  deed,  the  plaintiff  had  sufficient 
legal  capacity  to  make  a valid  deed;  and  also  that  it  was  duly 
explained  to  him.,  and  that  he  understood  that  it  was  a conveyance 
of  the  land  in  question  to  his  wife;  yet  I think  that  from  the 
undisputed  facts  of  the  case,  it  must  be  declared  invalid.  I think 
the  evidence  shews  that  when  the  deed  was  made,  the  defendant’s 
relation  to  her  husband  was  confidential  and  fiduciary  within  the 
meaning  of  the  decision  in  Huguenin  v.  Baseley,  2 W.  & T.  L.C., 
6th  ed.,  597,  and  the  numerous  cases  in  which  the  principle  of  that 
case  has  been  applied.”  And  further  on  he  says  (p.  606) : “Such 
being  the  circumstances  of  the  case  and  the  relations  of  the  parties, 
I think  it  was  incumbent  on  the  defendant  and  her  solicitor  to  see 
that  before  making  such  a conveyance  the  plaintiff  had  competent 
and  independent  advice.” 

Sir  Samuel  Romilly,  in  his  argument  in  Huguenin  v.  Baseley, 
14  Ves.  at  pp.  285,  286,  thus  states  the  law:  “The  relief  stands 
upon  a general  principle,  applying  to  all  the  variety  of  relations, 
in  which  dominion  may  be  exercised  by  one  person  over  another.” 

These  words  have  received  the  highest  judicial  approval  as  a 
correct  statement  of  the  law. 

In  the  present  case,  the  plaintiff  stood  in  fiduciary  relations 
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towards  her  mother  at  the  time  of  the  gift.  The  mother  had  left 
her  own  house,  and  was  living  with  the  plaintiff;  she  was  in  her 
seventy-sixth  year,  had  for  some  years  been  paralysed  in  her  right 
side,  and  was  incapable  of  taking  care  of  herself.  She  gradually 
became  more  helpless,  and  throughout  the  year  1915  was  fre- 
quently confined  to  her  bed,  occasionally  only  with  difficulty  mov- 
ing around  the  house  but  not  outside  of  it.  The  plaintiff  recog- 
nised her  mother’s  helpless  condition,  and  had  for  some  years 
lived  with  and  taken  care  of  her,  first  in  her  mother’s  and  then  in 
her  own  house.  She  was  her  nearest  female  relative,  and  during 
the  last  year  of  her  mother’s  life  had  been  the  only  person  in 
attendance  upon  her.  As  stated  by  Mrs.  Broderick  in  her  evidence, 
“Mrs.  Vanzant  cooked  for  her  and  washed  for  her  and  if  she  was 
sick  got  a doctor  for  her  and  took  good  care  of  her.” 

“Q.  Was  she  wholly  dependent  on  Mrs.  Vanzant?  A.  Yes. 

“Q.  Entirely  so?  A.  Yes. 

“Q.  And  nobody  else  took  any  care  of  her?  A.  No  one  else 
that  I know  of.” 

These  relations  between  the  two  were  such  that  the  plaintiff 
was  in  a position  to  exercise  undue  influence  over  her  mother;  and 
that  circumstance,  without  proof  that  it  was  exercised,  casts  upon 
the  plaintiff  the  onus  of  proving  its  non-existence. 

The  evidence  shews  that  the  mother  had  no  competent  and 
independent  advice.  Thus  the  case  falls  also  within  the  second 
class  of  cases  mentioned  by  Cotton,  L.J.;  and,  the  plaintiff  not 
having  proved  the  absence  of  undue  influence,  the  gift  fails  and 
must  be  set  aside. 

Having  reached  these  conclusions,  it  is  unnecessary  for  me  to 
deal  with  the  defendant’s  claim  by  possession  or  under  the  verbal 
contract  with  his  mother.  She  having  devised  the  property  to 
him,  the  gift  being  set  aside,  he  takes  as  devisee. 

There  will  be  judgment  setting  aside  the  impeached  deed,  with 
costs  to  the  defendant. 
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Husband  and  Wife — Alimony — Validity  of  Marriage — Previous  Foreign 
Divorce  of  Wife — Validity  in  Ontario — Domicile — J urisdiction  of  Foreign 
Court — Status  of  Husband  to  Attack  Divorce — Fraud — Estoppel. 


The  judgment  of  Middleton,  J.,  38  O.L.R.  481,  was  affirmed;  Meredith, 
C.J.C.P.,  dissenting. 

Per  Riddell,  J. : — The  defendant,  being  sued  for  alimony,  set  up  that  the 
plaintiff  was  not  his  wife.  The  real  crux  of  the  case  was  the  domicile  of 
the  plaintiff  and  her  former  husband  at  the  time  of  the  filing  of  the  bill  for 
divorce.  Upon  the  evidence,  the  former  husband  changed  his  domicile 
to  the  State  of  Illinois  in  1892;  and,  until  after  the  divorce  proceedings 
were  completed,  there  was  no  change  of  domicile  from  Illinois.  The 
Illinois  Court  had  jurisdiction  to  grant  a divorce,  as  the  defendant  in  the 
cause  in  that  Court  was  domiciled  within  its  jurisdiction;  and  this  Court 
was  not  concerned  (in  the  absence  of  fraud)  to  inquire  whether  the  foreign 
Court  made  a mistake.  An  agreement  or  understanding  between  the  former 
husband,  his  wife,  and  the  defendant  in  this  action,  that  a divorce  should 
be  obtained  in  order  that  the  wife  might  marry  the  defendant  and  the 
husband  marry  some  one  else,  was  not  proved;  and,  if  it  were,  it  did  not 
prove  fraud  upon  the  Court.  The  defendant  was  not  estopped,  by  having 
in  a sense  procured  the  divorce,  from  saying  that  the  divorce  was  invalid. 

Quaere,  whether  a wife  can  ever  acquire  a domicile  different  from  that  of  her 
husband.  In  this  case  there  was  nothing  to  give  the  plaintiff  a different 
domicile  from  that  of  her  husband. 

Per  Meredith,  C.J.C.P. : — The  domicile  of  both  husband  and  wife  was  in 
law  and  in  fact  in  Ontario  when  the  decree  of  divorce  was  obtained  in 
Illinois;  and,  even  if  that  decree  were  valid  in  Illinois,  it  was  invalid  in 
Ontario;  and  accordingly  the  plaintiff  could  not  be  the  lawful  wife  of  the 
defendant  according  to  the  law  of  England  or  the  law  of  Ontario.  Matri- 
monial differences  should  be  referred  to  the  Courts  of  the  country  in  which 
the  parties  are  domiciled  (Wilson  v.  Wilson  (1872),  L.R.  2 P.  & D.  435, 
442) ; the  reason  is,  that  the  views  of  the  community  in  which  the  parties 
concerned  are  permanently  settled  are  the  views  which  ought  to  prevail 
in  divorce  cases;  and  there  was  no  power  in  the.  Illinois  Court  to  dissolve 
a marriage  solemnised  in  Ontario  between  British  subjects.  It  was  for 
the  Ontario  Court  to  find  whether  there  was  jurisdiction  in  the  Illinois 
Court;  that  Court  did  not  consider  the  question  of  jurisdiction,  being 
misled  by  false  testimony  in  regard  to  domicile  or  residence  in  an  undefend- 
ed case;  and  its  jurisdiction  was  now  successfully  impeached  by  the  defend- 
ant. 


An  appeal  by  the  defendant  from  the  judgment  of  Middleton, 

J.,  38  O.L.R.  481. 


May  7.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Lennox,  and  Rose,  JJ. 

H.  H.  Dewart,  K.C.,  and  R.  T.  Harding,  for  the  appellant. 
The  validity  of  the  marriage  depends  upon  the  validity  of  the 
Cook  County,  Illinois,  divorce;  and  it  was  for  the  plaintiff  to 
shew  the  validity  of  that  decree,  which  does  not  altogether  depend 


39—39  o.l.r. 


572 


ONTARIO  LAW  REPORTS. 


App  Div. 
1917 

C. 

v. 

C. 


[VOL. 

upon  domicile.  By  the  Illinois  statutes,  residence  of  the  applicant 
is  also  required  for  the  year  next  before  the  date  of  application. 
During  the  important  year,  the  plaintiff  was  in  Chicago  only 
about  two  weeks,  and  Lamp  kin,  her  then  husband,  was  in  that  city 
on  two  occasions  for  a short  time  only,  he  having  meanwhile 
taken  up  his  residence  in  London,  Ontario.  Lampkin  went  to 
Chicago  to  be  served  with  the  necessary  papers  in  the  divorce 
proceedings;  the  decree  was  obtained  by  collusion,  and  was  a 
fraud  upon  the  Chicago  Court,  and  therefore  should  not  be  al- 
lowed to  stand.  As  to  the  holding  of  Middleton,  J.,  that  the 
defendant  here,  not  having  been  a party  to  the  divorce  proceed- 
ings, cannot  attack  the  Chicago  decree,  we  submit  that  not  only 
can  he  do  this,  but  the  plaintiff  must  prove  its  validity.  The  law 
upon  the  subject  is  found  in  the  following  Ontario  authorities: 
C.  v.  D.  (1904),  8 O.L.R.  308;  The  King  v.  Brinkley  (1907),  14 

O. L.R.  434;  Magurn  v.  Magurn  (1883-5),  3 O.R.  570,  11  A.R.  178. 
This  is  not  a case  in  which  an  appellate  Court  is  in  a worse  position 
than  the  trial  Judge  to  find  the  facts:  Bonaparte  v.  Bonaparte, 
[1892]  P.  402;  Jacobs  v.  Beaver  (1908),  17  O.L.R.  496;  Shaw  v. 
Gould  (1868),  L.R.  3 H.L.  55. 

J.  W.  Bain,  K.C.,  and  Peter  White,  K.C.,  for  the  plaintiff, 
respondent.  Both  the  plaintiff  and  Lampkin  went  to  Chicago  with 
the  intention  of  remaining  there.  There  was  no  fraud;  no  collusion. 
Lampkin  held  three  positions  in  Chicago,  each  one  a better  one 
than  the  one  before.  When  he  came  back  to  Ontario  in  1895,  he 
intended  to  return  to  Chicago.  It  being  clear  that  a Chicago 
domicile  had  been  acquired,  the  onus  was  upon  the  defendant  to 
shew  a change  of  domicile  back  to  Canada.  This  had  not  been 
done.  If  there  was  domicile  in  Chicago,  the  other  questions  as  to 
jurisdiction  disappear:  Harvey  v.  Farnie  (1882),  8 App.  Cas.  43; 
LeMesurier  v.  LeMesurier,  [1895]  A.C.  517;  Bater  v.  Bater,  [1906] 

P.  209,  at  pp.  227,  228,  232,  and  235;  Pemberton  v.  Hughes,  [1899] 
1 Ch.  781,  at  p.  790.  All  the  facts  were  before  the  Judge  in 
Chicago,  who  decided  that  he  had  jurisdiction.  When  the  plain- 
tiff left  Lampkin,  his  domicile  was  in  Chicago.  He  could  not,  by 
changing  his  intention,  deprive  her  of  her  right  to  get  the  divorce 
in  Chicago:  Halsbury’s  Laws  of  England,  vol.  6,  para.  388;  Ogden 
v.  Ogden,  [1908]  P.  46. 

Dewart,,  in  reply,  on  the  question  of  change  of  domicile,  re- 
ferred to  Lord  v.  Colvin  (1859),  4 Drew.  366. 
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June  8.  Riddell,  J.: — This  is  an  appeal  from  the  judgment 
of  Mr.  Justice  Middleton  at  the  trial  in  favour  of  the  plaintiff  in 
an  action  for  alimony. 

Upon  this  appeal,  as  at  the  trial,  the  defendant  sets  up  that 
the  woman  with  whom  he  went  through  the  ceremony  of  marriage 
in  1896,  and  with  whom  he  lived  as  his  wife  for  twenty  years,  was 
really  a concubine.  Add  to  this  the  fact  that  he  took  an  active 
part  in  procuring  a divorce  for  the  plaintiff  in  1896  in  order  that 
he  might  marry  her,  and  the  defendant  is  sufficiently  characterised. 
Nevertheless,  he  is  entitled  to  justice  according  to  law:  we  are 
not  a Court  whose  duty  it  is  to  decide  on  morals  or  decency. 

Nor  is  he  estopped,  by  the  fact  of  having  in  a sense  procured 
the  divorce,  from  saying  that  the  divorce  was  and  is  invalid — 
the  relationship  of  husband  and  wife  is  of  such  great  public 
importance  that  the  doctrine  of  estoppel  cannot  here  apply. 

The  argument  of  this  appeal  took  a very  wide  range,  but  it 
seems  to  me  that  the  real  crux  of  the  case  is  the  domicile  of  the 
plaintiff  and  her  former  husband  at  the  time  of  the  filing  of  the 
bill  for  divorce. 

I accept  the  findings  of  fact  of  the  learned  trial  Judge  as 
follows  (38  O.L.R.  at  p.  483) : — 

“George  W.  Lampkin  and  the  plaintiff,  then  Kathleen  Maria 
Holden,  were  both  originally  domiciled  in  Ontario,  and  were  mar- 
ried at  Ingersoll,  Ontario,  on  the  5th  July,  1886.  They  made 
their  home  in  Ontario  until  Lampkin,  who  was  then  out  of  work, 
went  to  Chicago  in  September,  1892,  his  wife  following  him  in 
June,  1893.  While  in  Chicago,  Lampkin  so  misconducted  himself 
as  to  justify  divorce.  Finally,  in  July,  1895,  his  wife  left  him, 
returning  to  Ontario.  A week  or  so  later,  Lampkin  also  came  to 
Ontario,  being  summoned  by  wire  owing  to  the  illness  of  his 
father,  who  was  then  thought  to  be  dying.  Lampkin  did  not 
intend  to  stay  in  Ontario  when  he  came,  but  his  father  did  not 
die  as  soon  as  expected,  his  death  taking  place  on  the  16th  Febru- 
ary, 1896.  During  his  stay  here,  his  wife  lived  with  him,  but  he 
again  misconducted  himself,  and  his  family  finally  left  him. 
Divorce  proceedings  were  instituted  by  her  in  Chicago  on  the 
16th  March,  1896,  and  the  bill  was  served  on  Lampkin  in  Chicago 
on  the  17th  March,  1896.  No  defence  was  entered,  and  the  case 
was  heard  on  the  oral  evidence  produced  for  the  plaintiff  on  the 
24th  April,  and  the  decree  pronounced  on  the  2nd  May,  1896.” 
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From  a careful  consideration  of  all  the  evidence,  I am  satisfied 
that  Lampkin  changed  his  domicile  to  the  United  States,  to  Chi- 
cago, in  1892;  and  that,  until  after  the  divorce  proceedings  were 
completed,  there  was  no  change  of  domicile  from  Chicago. 

Whether  the  wife  can  ever  acquire  a domicile  different  from 
that  of  her  husband  (as  to  which  Story’s  Conflict  of  Laws,  para. 
229  (a)  and  notes  may  be  looked  at),  there  is  nothing  in  the  present 
case  to  give  the  plaintiff  a different  domicile  from  that  of  her 
husb&nd — her  domicile  was  also  Chicago,  though  that  may  not 
be  material. 

The  Chicago  Court  had  jurisdiction  to  grant  a divorce,  as  the 
defendant  was  domiciled  within  its  jurisdiction;  we  are  not  con- 
cerned (in  the  absence  of  fraud)  to  inquire  whether  it  made  a 
mistake:  Pemberton  v.  Hughes,  [1899]  1 Ch.  781;  Vanquelin  v. 
Bouard  (1863),  15  C.B.N.S.  341;  Note  by  Professor  Dicey  in  the 
Law  Quarterly  Review,  vol.  22,  No.  87,  pp.  239,  240. 

Fraud  is  not  alleged  or  suggested — there  is  much  to  suggest 
an  agreement  or  understanding  between  Lampkin,  his  wife,  and 
the  defendant,  to  have  a divorce  granted  so  that  the  defendant 
might  marry  Mrs.  Lampkin  and  Lampkin  marry  some  one  else. 
But  that  is  not  proved,  and,  if  it  were,  it  does  not  prove  fraud 
upon  the  Court. 

I think  the  appeal  should  be  dismissed  with  costs. 


Lennox  and  Rose,  JJ.,  agreed. 

Meredith,  C.J.C.P.  (dissenting) : — The  plaintiff  seeks,  in  this 
action,  money  from  the  defendant  for  her  maintenance — alimony, 
as  it  is  commonly  called.  In  order  that  she  may  succeed,  it  is 
essential  that  she  should  prove  that  she  is  the  lawful  wife  of  the 
defendant:  and  whether  she  is  or  not  is  the  single  question  raised 
in  the  action:  if  she  be,  the  defendant  is  willing  that  she  should 
have  the  usual  judgment  in  such  a case. 

The  plaintiff  was  the  lawful  wife  of  George  W.  Lampkin,  who 
is  still  living:  and,  if  she  be  yet  his  wife,  she  cannot  have  alimony 
from  the  defendant,  she  must  look  to  her  lawful  husband  for  her 
maintenance;  no  matter  how  hard  her  case  may  seem,  to  some, 
to  be,  and  no  matter  what  any  one  may  think  of  the  conduct  of 
the  defendant  towards  her,  now  or  at  any  other  time. 
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Whether  the  plaintiff  is,  or  is  not,  now  the  lawful  wife  of 
George  W.  Lampkin,  according  to  the  laws  of  this  Province, 
depends  upon  the  question  whether  she  has  been  divorced  from 
him;  whether  her  marriage  to  him  has  been,  according  to  the  laws 
of  this  Province,  lawfully  dissolved.  And  the  defendant,  by  his 
admissions,  has  narrowed  the  whole  case  to  that  single  question; 
the  position  which  he  takes  being  this:  “If  the  plaintiff  is  not  the 
lawful  wife  of  George  W.  Lampkin,  I am  willing  that  the  usual 
judgment  in  such  an  action  as  this  should  be  given  against  me.” 
So  that  the  whole  case  is  brought  within  a narrow  compass. 

The  plaintiff’s  position,  taken  now  and  throughout  the  action, 
is  that:  It  is  true  that  I was  the  lawful  wife  of  George  W.  Lampkin, 
but  I was  divorced  from  him  in  a manner  which  was  lawful  accord- 
ing to  the  laws  of  this  Province,  to  which  I am  now  appealing  for 
aid  in  this  case. 

To  prove  such  a divorce,  she  has  brought  into  Court  a certified 
copy  of  all  the  proceedings  in  a case  in  the  Superior  Court  of  Cook 
County,  in  the  State  of  Illinois,  one  of  the  United  States  of  America, 
on  the  Chancery*  side  of  that  Court,  in  the  year,  1896,  in  which 
Catherine  Lampkin  was  complainant  and  George  W.  Lampkin 
was  defendant. 

The  case  was  undefended;  and,  apparently  on  the  2nd  day  of 
May,  1896,  a decree  was  made  in  it  reciting  that  the  Court  found: 
that  “all  the  material  facts  alleged  in”  the  complainant’s  “bill 
of  complaint  are  true,  and  that  the  defendant  has  committed 
adultery  subsequently  to  his  marriage  with  the  complainant,  and 
that  he  is  a person  wholly  unfit  to  have  the  care,  custody,  control, 
or  education  of  children,”  and  ordering,  decreeing,  and  adjudging 
“that  the  complainant  be  and  she  is  hereby  divorced  from  the 
defendant  and  released  from  the  obligations  of  her  marriage  and 
restored  to  all  and  singular  the  rights  and  privileges  of  an  un- 
married woman;”  and  that  she  “be  allowed  to  assume  her  maiden 
name  of  Catherine  Holden,  the  same  as  if  said  marriage  had  not 
taken  place;”  and  further  that  she  “have  the  care,  custody,  con- 
trol, and  education  of  the  child  of  the  complainant  by  the  defend- 
ant, to  wit,  Edna,  without  any  interference  on  the  part  of  the 
defendant  until  the  further  order  of  this  Court.” 

It  is  not  denied  that  such  proceedings  were  had,  and  such  a 
decree  made:  and  it  is  agreed  that  a true  copy  of  all  the  proceed- 
ings in  that  case  is  now  before  us. 
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And  so  this  case  is  further  narrowed  down  to  the  question: 
whether  that  Court  had  power  and  jurisdiction  thus  to  dissolve 
an  Ontario  marriage  of  British  subjects. 

That  the  marriage  was  solemnised  in,  and  in  accordance  with  the 
laws  of,  th-s  Province,  is  admitted : and  that  the  man  and  the  woman 
were  born  and  brought  up  in  Ontario,  and  that  their  one  living  child 
was  also  born  and  brought  up  there,  is  conclusively  proved.  That 
which  seems  to  me  to  have  been  a stupid  attempt,  lacking  even 
in  sincerity, was  made  to  throw  doubt  upon  the  fact  of  the  man’s  birth 
in  Ontario,  to  make  it  appear  that  he  was  born  at  Rochester,  in  the 
State  of  New  York,  and  brought  to  Ontario  in  his  early  infancy: 
but  it  is  made  very  plain  by  the  testimony,  among  others,  of  his 
father’s  widow  and  his  elder  brother’s  widow,  that  it  was  his 
father  who  came  to  this  Province,  from  the  State  of  New  York, 
in  his  infancy;  and  that  this  man  was  born  either  at  London  or  at 
Port  Dover,  in  this  Province;  and,  I may  add,  that,  upon  his 
marriage  to  the  plaintiff,  his  place  of  birth  was  given  as  London, 
Ontario,  and  it  is  so  stated  in  the  records  of  that  marriage.  Not 
this  circumstance  alone,  but  many  others,  make  it  very  plain 
that  his  sister-in-law  dealt  leniently  with  him  when  she  testified 
that  “you  could  not  depend  on  him.” 

Hitherto  the  case  has  been  treated  as  if  this  case  were  one 
governed  by  the  laws  of  England,  and  by  the  cases  decided  there, 
notwithstanding  the  very  wide  differences  between  the  law  of 
England  and  the  law  of  this  Province  upon  the  subjects  of  mar- 
riage and  divorce;  and,  that  course,  being  much  the  more  favour- 
able to  the  plaintiff,  I intend  following  in  this  case,  whether  it  is  or 
is  not,  or  ought  or  ought  not  to  be,  the  true  course,  in  consider- 
ing whether  the  judgment  in  appeal  is  right  or  wrong. 

And,  so  dealt  with,  there  are  three  things  which  the  plaintiff 
must  establish  before  the  aid  of  this  Court  can  be  extended  to  her 
in  this  action:  (1)  that  the  State  of  Illinois  had  power  to  enact 
laws  under  which  such  a marriage  could  be  dissolved  in  a manner 
binding  in  this  Province;  (2)  that  it  has  enacted  that  such  a mar- 
riage may  be  dissolved  in  the  circumstances  of  this  case;  and  (3) 
that  the  marriage  has  so  been  dissolved:  but  nothing  turns  upon 
the  last  of  these  three  things,  as  it  is  admitted  that,  if  there  were 
the  power  and  the  jurisdiction,  they  have  been  exercised,  the  certi- 
fied copy  of  the  proceedings  I have  mentioned  containing  the  whole 
story  of  the  exercise  of  the  jurisdiction. 
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According  to  the  law,  as  now  administered  in  England,  the 
State  of  Illinois  had  the  power  I have  mentioned,  if  the  husband 
and  wife  had  their  domicile  in  that  State  when  the  divorce  pro- 
ceedings were  taken  and  the  divorce  decree  made:  the  plaintiff 
must  prove  that  they  had:  and  the  first  question  that  arises  in 
one’s  mind  in  dealing  with  this  subject  is:  what  is  the  meaning  of 
the  word  “ domicile”  in  the  administration  of  the  law  of  divorce 
in  England? 

Its  meaning  ought  to  be,  and  I am  sure  is,  a permanent  home, 
the  meaning  of  which  is  plain  and  clear  to  the  mind  of  every  one 
whose  origin  is  British.  The  law  of  England,  as  now  administered, 
upon  this  subject,  is  of  such  recent  growth  that  the  intention  of 
the  Courts  in  the  use  of  the  word  is  easily  ascertainable  and  made 
fairly  plain. 

In  the  year  1812,  the  law  of  England  upon  the  subject  was  very 
clearly  and  firmly  laid  down  in  a resolution  of  the  Judges,  in  what 
is  called  Lolley’s  Case  (1812),  R.  & R.  237,  in  these  words,  among 
others:  “The  Judges  held  the  conviction  right,  being  unanimously 
of  opinion,  that  no  sentence  or  act  of  any  foreign  country  or  state 
could  dissolve  an  English  marriage  a vinculo  matrimonii,  for 
ground  on  which  it  was  not  liable  to  be  dissolved  a vinculo  matri- 
monii in  England.”  Many  years  after  that,  looser  notions  as  to 
the  “sanctity  of  the  marriage  tie”  became  prevalent,  and  Divorce 
Courts  were  established  in  England,  and  then  rebellion  against 
the  rule  began  even  in  the  Courts. 

That  very  learned  Judge,  Lord  Penzance,  noted  as  well  for 
the  creation  of  new  fragrant  briers  as  for  being  the  trier  of  many 
old  unfragrant  cases,  was  one  who  was  not  restrained  by  the  res- 
olution of  the  Judges  in  the  case  of  Lolley,  and  one  who  had  a 
good  deal  to  do  in  the  making  of  the  new  rule  of  law  upon  the 
subject,  the  law  as  it  now  is  in  England.  In  the  case  of  Wilson  v. 
Wilson  (1872),  L.R.  2 P.  & D.  435,  his  views  were  thus  expressed 
(p.  442) : “It  is  the  strong  inclination  of  my  own  opinion  that  the 
only  fair  and  satisfactory  rule  to  adopt  on  this  matter  of  juris- 
diction is  to  insist  upon  the  parties  in  all  cases  referring  their 
matrimonial  differences  to  the  Courts  of  the  country  in  which 
they  are  domiciled.  Different  communities  have  different  views 
and  laws  respecting  matrimonial  obligations,  and  a different 
estimate  of  the  causes  which  should  justify  divorce.  It  is  both 
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just  and  reasonable,  therefore,  that  the  differences  of  married 
people  should  be  adjusted  in  accordance  with  the  laws  of  the 
community  to  which  they  belong,  and  dealt  with  by  the  tribunals 
which  alone  can  administer  those  laws.  An  honest  adherence  to 
this  principle,  moreover,  will  preclude  the  scandal  which  arises 
when  a man  and  woman  are  held  to  be  man  and  wife  in  one 
country,  and  strangers  in  another.”  But,  as  he  admits,  his  formula 
is  insufficient  for  the  latter  purpose,  as  the  case  with  which  he 
was  then  dealing  made  plain;  for  in  it  he  held  that  the  domicile 
was  English,  whilst  the  Scotch  Courts  held  it  to  be  Scotch.  And 
upon  the  question  whether  the  law,  as  administered  in  England, 
is  the  law  which  should  be  administered  here,  in  divorce  matters, 
it  is  well  to  have  regard  to  the  question  whether,  and  if  so  how 
much,  the  rule  that  is  in  force  there  was  moulded  to  meet  the 
conflict  between  the  English  and  Scotch  Courts:  a conflict  which, 
in  the  case  of  Shaw  v.  Gould , L.R.  3 H.L.  55,  was  described  as 
being  at  that  time  a “ disgraceful  anomaly,”  and  as  exhibiting 
“a  state  of  our  law  little  creditable  to  us:”  as  well  as  the  very 
important  fact  that  there  is,  in  this  Province,  no  power,  judicial 
or  legislative,  to  do  that  which  the  Illinois  Court  has  done,  if  its 
decree  be  valid  here — dissolve  an  Ontario  marriage. 

The  underlying  reason  for  the  views  of  Lord  Penzance,  ex- 
pressed in  the  words  I have  quoted,  seems  to  me  to  be:  that  the 
views  of  the  community  in  which  the  parties  concerned  are  per- 
manently settled,  and  likely  to  remain  so,  are  the  views  which 
ought  to  prevail  in  divorce  cases;  a reason  which,  it  seems  to  me, 
must  seem  reasonable  to  all  reasonable  minds:  and  one  which, 
it  is  important,  should  be  well  borne  in  mind  in  considering  this 
case. 

In  an  earlier  case  than  that  of  Wilson  v.  Wilson,  a case  in  the 
House  of  Lords,  of  Shaw  v.  Gould,  L.  R.  3 H.L.  55,  it  was  held  that: 
“A  foreign  tribunal  has  no  authority,  so  far  as  any  consequences 
in  England  are  concerned,  to  pronounce  a decree  of  divorce 
d vinculo  in  the  case  of  an  English  marriage  between  English 
subjects,  unless  such  subjects  are,  at  the  time  of  such  decree 
pronounced,  bond  fide  domiciled  in  the  country  where  that  tribunal 
has  jurisdiction,  and  the  suit  is  prosecuted  without  collusion.” 

That  case  was  like  this  in  this  respect:  that  the  one  question 
involved  in  it — whether  the  appellants  in  it  were  legitimate  or 
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illegitimate  children — depended  upon  the  validity  or  invalidity 
of  a foreign  decree  of  divorce.  Their  mother  had  been  twice 
married,  and  her  first  husband  was  living  at  the  time  of  the  second 
marriage,  and  was,  as  in  this  case,  then  known,  by  the  parties  to 
the  second  marriage,  to  be  alive.  And  in  it  Lord  Westbury  laid 
down  very  concisely  that  which  is,  I have  no  doubt,  the  law  of 
England  to-day  applicable  to  a case  such  as  this,  thus  (p.  81) : “The 
first  essential  for  the  validity  of  a foreign  decree  is,  that  it  should 
be  pronounced  by  a Court  of  competent  jurisdiction  between 
parties  who  are  bond  fide  subject  to  that  jurisprudence.”  And  he 
also  expressed  these  pertinent  words  (pp.  82,  83) : “No  nation  can 
be  required  to  admit  that  its  domiciled  subjects  may  lawfully 
resort  to  another  country  for  the  purpose  of  evading  the  laws 
under  which  they  live.  When  they  return  to  the  country  of  their 
domicile,  bringing  back  with  them  a foreign  judgment  so  obtained, 
the  tribunals  of  the  domicile  are  entitled,  or  even  bound,  to  reject 
such  judgment,  as  having  no  extra-territorial  force  or  validity. 
They  are  entitled  to  reject  it,  if  pronounced  by  a tribunal  not 
having  competent  jurisdiction;  and  they  are  bound  to  reject  it, 
if  it  be  an  invasion  of  their  own  laws  and  polity.”  The  children 
were  held  to  be  illegitimate  according  to  the  law  of  England, 
though  legitimate  according  to  Scotch  law. 

I desire,  before  leaving  this  subject,  to  call  attention  to  the 
supposed  cases  referred  to  by  Lord  Westbury:  of  the  Roman 
Catholic  married  in  Spain,  and  the  Prussian  subjects  married  at 
Berlin,  each  seeking  divorce  in  England,  shewing  the  underlying 
reason  which  I have  before  mentioned:  that  the  notions  of  the 
community  in  which  the  married  persons  are  and  are  to  be,  not 
those  of  the  community  they  have  left,  ought  to  control. 

A year  later,  in  the  case  of  Udny  v.  Udny  (1869),  L.R.  1 Sc. 
App.  441,  the  House  of  Lords  had  to  deal  with  the  question  of 
domicile,  and  in  it  these  expressions,  as  to  the  meaning  of  the 
word,  were  given  (p.  449) : that  a person  changes  his  domicile 
when  he  “does  an  act  which  is  more  nearly  designated  by  the 
word  'settling’  than  by  any  one  word  in  our  language.  Thus  we 
speak  of  a colonist  settling  in  Canada  or  Australia,  or  of  a Scots- 
man settling  in  England,  and  the  word  is  frequently  used  as 
expressive  of  the  act  of  change  of  domicile  in  the  various  judg- 
ments pronounced  by  our  Courts.  But  this  settlement  animo  et 
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facto  by  which  the  new  domicile  is  acquired  is,  of  course,  suscep- 
tible of  abandonment  if  the  intention  be  evidenced  by  facts  as 
decisive  as  those  which  evidenced  its  acquirement.”  At  p.  454: 
“The  domicile  of  origin  reverts  the  moment  the  other  is  given 
up.”  At  pp.  455,  456 : “Did  Colonel  Udny  intend  to  make  England 
his  permanent  home?  ...  If  the  residence  in  England  began 
under  circumstances  which  indicate  no  intention  that  it  was  to  be 
permanent,  when  did  it  assume  the  character  of  permanence  by 
proof  that  the  Colonel  had  intentionally  given  up  his  Scotch 
domicile  and  adopted  a different  one?  It  appears  to  me  upon 
this  question  of  fact,  that  throughout  the  whole  of  the  Colonel’s 
residence  in  London  there  was  always  absent  the  intention  to 
make  it  his  permanent  home  which  is  essential  to  constitute  a 
domicile.”  Time  is  always  a material  element  in  questions  of 
domicile.  Colonel  Udny  in  1797  became  an  officer  in  the  Guards; 
in  1812  he  married  and  retired  from  the  n,rmy  and  took  a lease  of 
a house  in  Grosvenor  Street,  London,  England,  and  resided  there 
for  32  years. 

Bearing  these  things  always  in  mind,  let  me  now  state  the 
more  material  facts  of  this  case:  as  I have  said,  George  Lampkin 
and  Catherine  Holden  were  born  and  brought  up  in  this  Province; 
his  father  was  brought  there  in  his  infancy  and  lived  almost  all 
his  life,  and  was  thrice  married,  and  died  in  this  Province;  her 
father  lived  and  died  also  in  this  Province.  An  attempt  was  made 
by  George  Lampkin,  in  his  testimony  in  this  action,  to  make  it 
appear  that  a considerable  but  indefinite  part  of  his  youth  was 
spent  in  the  State  of  Michigan,  at  the  border-towns  of  Detroit 
and  Port  Huron;  that  he  was  living  there  on  two  occasions  for  a 
year  or  two  on  each  occasion.  But  in  this  also  he  has  shewn  how 
little  his  testimony  can  be  depended  upon.  The  truth,  related  in 
the  testimony  of  his  sister-in-law,  who  has  not  exhibited  any 
animosity  towards  him,  is:  that  once  in  his  youth  he  “ran  away 
from  home,”  going  to  Detroit  and  remaining  there  for  about  a 
month,  when  she,  and  her  husband,  went  for  him  and  brought 
him  home,  he  coming  very  willingly:  an  escapade  by  no  means 
unknown  among  those  of  the  youth  of  the  western  peninsula  of 
Ontario  who  reside  within  “easy  distances”  of  the  allurement  of 
the  great  border-towns  in  the  State  of  Michigan,  and  quite  alike 
in  the  common  keenness  of  the  runaway  to  come  home  after  the 
difference  between  expectation  and  realisation  has  been  learned. 
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George  Lampkin  was  born  in  the  year  1865,  probably  in  the 
house  in  London,  Ontario,  in  which  his  father  long  lived  and  in 
which  he  died  and  which  became  George  Lampkin’s  after  his  father’s 
death.  He  was  married  to  the  plaintiff  in  this  action  in  the  year 
1886,  at  Ingersoll,  in  this  Province,  in  accordance  with  the  rites 
of  the  Methodist  Church  of  Canada,  by  a Minister  of  the  Gospel 
in  connection  with  that  church:  a marriage  duly  “solemnised” 
in  accordance  with  the  laws  of  this  Province,  which  have  always 
required  that  it  shall  be  a Christian  religious  ceremony. 

Immediately  after  the  marriage,  the  “married  couple”  went 
to  live  in  his  home  at  London;  in  his  testimony  in  this  action  that 
fact  is  stated  thus:  “Q.  What  did  you  do  at  first?  A.  We  lived 
at  home.  Q.  Your  home?  A.  With  my  father.”  They  remained 
there  for  about  six  months;  and  then  rented  the  house  next  door, 
acquired  furniture,  and  made  their  home  there : and  it  seems  that, 
whilst  there,  their  first  child  Was  born,  died  and  was  buried.  They 
remained  there  for  about  18  months;  and  then  moved  to  Wood- 
stock,  in  this  Province,  taking  their  furniture  there,  and  acquiring 
a home  there;  where  their  second  child,  who  is  still  living,  was 
born.  They  remained  in  Woodstock  about  two  years,  and  then 
moved  back  to  London  again,  taking  their  furniture  with  them, 
and  again  took  up  housekeeping  in  a rented  house,  and  there 
they  remained  all  together  for  two,  and  the  mother  and  child  for 
three,  years. 

In  the  year  1892,  the  husband  was  out  of  employment,  and 
what  was  commonly  called  the  World’s  Fair  at  Chicago  was  about 
to  be  held,  and  had  become  a thing  of  great  and  widespread  atten- 
tion and  attraction.  The  eyes  and  feet  of  tens  of  thousands  were 
directed  to  it;  and  the  postponement  of  the  actual  holding  of  it 
for  one  year  did  not  prove  a great  preventive  of  its  power  of 
attraction  to  Chicago.  The  man  left  his  wife  and  daughter  at 
their  home  and  went  there  on  chances  of  obtaining  employment 
there.  Employment  was  secured,  and  the  man  lived  in  a boarding- 
house there;  but  his  wife  and  child  did  not  go  to  him  for  the  space 
of  about  a year.  As  they  are  both  now  contending,  and  as  a mat- 
ter of  necessity  so  contending,  that  from  the  first  they  meant  that 
Chicago  should  be  their  permanent  home,  it  was  necessary  for 
them  to  give  some  explanation  of  this  fact  so  inconsistent  with 
their  contention.  They  both  gave  as  a reason  the  man’s  want  of 
the  money  needed  to  pay  the  woman’s  railway  fare;  it  was  admit- 
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ted  that  the  child  was  young  enough  to  travel  free  of  any  charge; 
and  so  the  railway  fare  at  the  most  would  not  exceed  $10.  But 
such  excuses  tend  only  to  make  it  the  more  plain  that  the  testimony 
of  neither  can  be  depended  upon  in  matters  affecting  the  question 
whether,  according  to  the  laws  of  this  Province,  they  two  are  yet 
man  and  wife.  The  woman  was  keeping  up  the  home  in  London; 
the  man  was  earning  wages,  and,  they  both  say,  sending  money 
to  her  from  time  to  time.  They  who  could  not  find  money  enough 
to  pay  her  railway  fare,  were  keeping  up  an  establishment  in 
London  and  paying  board  in  Chicago.  The  permanent  home  was 
in  reality  at  London. 

In  the  year  1893,  probably  a little  less  than  a year  after  the 
man  had  gone,  his  wife  gave  up  their  home  in  London,  and  went, 
with  their  infant  child,  to  her  husband  in  Chicago.  They  had  no 
home  there,  at  any  time;  they  were  always  merely  boarders, 
shifting  from  one  boarding-house  to  another.  The  woman  and 
child  remained  in  Chicago,  in  the  year  1893,  for  several  months 
only;  then  she  returned  to  Ontario,  she  going  to  and  remaining 
with  her  father,  accompanied  by  her  child.  The  woman  is  very 
indefinite  about  dates  and  time;  but  this  absence  from  her  husband 
was  a lengthened  one — from  some  time  in  the  “fall”  of  1893  until 
some  time  in  the  spring  of  1894.  Then  she  returned,  the  child 
always  accompanying  her,  to  Chicago,  and  they  again  lived  with 
their  husband  and  father,  in  a boarding-house,  or  boarding-houses, 
but  for  a short  time  only:  she  left  him  again  in  the  summer  of 

1894,  again  went  to  her  father  in  Ontario,  and  remained  with  him 
until  he  died,  some  time  in  the  year  1895,  but  even  as  to  this  date 
the  woman  was  altogether  indefinite. 

She  then  went  back  to  Chicago  to  the  same  conditions  of 
life — boarding — and  remained  there  for  a short  time;  her  state- 
ment as  to  the  length  of  time  she  remained  with  her  husband  in 
1895  is:  “Oh,  1 cannot  say  . . . several  months.  Q.  Several 

months  in  1895?  A.  Yes.  Q.  Then  what  happened?  A.  I re- 
turned to  Ingersoll.” 

Her  story  under  oath  in  the  divorce  proceedings  was:  that  her 
husband  had  been  guilty  of  grossly  immoral  conduct,  in  which  he 
persisted  notwithstanding  her  remonstrances;  that  in  January, 

1895,  she  found  in  his  pockets  letters  of  a very  incriminating 
character,  shewing  gross  misconduct  in  Chicago  on  his  part,  being 
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still  carried  on  at  that  time:  that  in  July,  1895,  she  went  to  London 
on  a visit,  and  he  followed,  owing  to  the  illness  of  his  father;  that 
he  there  continued  his  lewd  conduct;  and  that  she  left  him  on  the 
3rd  September,  1895,  and  had  never  seen  him  since. 

With  the  aid  of  this  testimony,  in  addition  to  that  given  at  the 
trial  of  this  action,  it  appears  that  George  Lampkin’s  Chicago 
experiences  extended  over  just  about  three  years — July,  1892,  to 
July,  1895 — that  during  all  that  time  he  was  a boarder  only,  and, 
having  regard  to  letters  found  in  his  pocket,  according  to  his 
wife’s  testimony,  spending  some  of  his  time  and  money  with  lewd 
women.  During  nearly  the  whole  of  the  first  year,  the  family 
home  remained,  as  it  had  been  for  two  years  before,  at  London. 
No  attempt  to  make  a new  home  in  Chicago  was  ever  really  made. 
No  real  desire  of  the  man  to  have  his  wife  and  child  there  is  shewn: 
according  to  the  letters  said  to  have  been  found  in  his  pockets,  he 
seems  to  have  been  quite  as  much  interested  in  the  homes  of  lewd 
women,  as  in  a home  for  his  wife  and  child. 

And  the  woman’s  conduct  during  those  three  years  shews  no 
yearning  for  a home,  permanent  or  otherwise,  in  Chicago.  In  the 
first  twelve  months  she  may  have  been  there  one  month;  in  the 
next,  a few  months  only;  and  again,  in  the  third  year,  a few  months 
only:  whilst  after  the  14th  February,  1894,  when  she  first  met  the 
defendant,  her  desire  and  effort  seem  to  have  been  centred  more 
upon  acquiring  a permanent  home  with  the  defendant  in  Toronto, 
Ontario,  than  with  her  husband  in  Chicago  or  anywhere  else. 
And  when  her  divorce  was  procured  it  was  really  procured  by  the 
defendant  with  the  intention,  which  was  promptly  carried  out, 
that  they  should  be  married  immediately,  and  that  her  permanent 
home  should  be  his,  in  Toronto. 

Under  these  circumstances  alone,  it  seems  to  me  to  be  quite 
farcical  to  contend  that  the  woman  resided  and  had  a permanent 
home  in  Chicago*  at  the  time  when  the  divorce  was  obtained,  and 
that  is  by  no  means  all  that  gives  it  a farcical  character.  Let  me 
state  some  other  like  circumstances:  the  divorce  was  obtained 
seven  months  or  so  after  the  wife  and  husband  had  actually  and 
permanently  left  Chicago,  and  had  been  living  in  London,  as  man 
and  wife,  for  some  time,  at  his  father’s  home,  which  was  to  be- 
come his  after  his  father’s  death,  which  was  then  imminent;  the 
first  home  they  had  after  their  marriage.  The  woman  was  never 
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in  Chicago  again  after  leaving  in  September,  1895,  except  for  two 
or  three  short  visits  entirely  in  connection  with  the  divorce  pro- 
ceedings; she  attained  her  desire;  and  accordingly,  ever  since,  her 
home  has  been  in  Toronto;  the  man,  according  to  his  own  testi- 
mony, never  stopped  in  Chicago  again  except  once  for  a very 
short  time  in  connection  with  the  divorce  proceedings,  and  sub- 
sequently, long  afterwards,  for  a forty  days’  visit:  his  father  died 
before  the  divorce  decree  was  obtained,  he  says,  and  he  succeeded 
in  the  ownership  and  possession  of  the  family-home,  and  remained 
there  for  more  than  6 years,  marrying  again  and  eventually  being 
again  divorced  and  married  again,  after  having  lived  in  a number 
of  places  in  the  western  and  north-western  States  for  about  five 
years.  His  second  marriage  took  place  about  two  months  after 
his  first  divorce;  it  is  not  said  how  long  after  his  second  divorce 
his  third  marriage  took  place;  nor  have  we  any  evidence  of  the 
further  fortunes  or  misfortunes  of  this  “not  to  be  depended  upon” 
man. 

Throughout  the  testimony  of  the  plaintiff,  she  was  persistent 
in  declaring  her  first  husband’s  intention  to  make  Chicago  his 
“permanent  home;”  and  also  his  dislike  for  Canada  and  love  of 
the  States:  so  much  so  that  even  the  most  credulous  could  not 
but  perceive  that  she  had  been  told  what  was  needed  to  support 
her  contention,  and  had  protested  too  much;  and  the  same  may 
be  said  of  his  testimony:  testimony  not  supported  by  the  facts 
which  I have  related:  nor  really  by  anything  but  his  greatly  inter- 
ested assertions.  It  would  be  singular  that,  with  such  strong 
intentions  and  feelings,  no  one  else  seems  to  have  had  any  know- 
ledge of  them:  that  no  witness  was  called,  nor  any  circumstance 
really  proved,  to  support  them.  The  only  witness  among  his 
connections  who  was  questioned  on  the  subject  said:  “He  did 
not  lead  me  to  believe  he  was  going  back  to  Chicago;”  that  was 
after  his  return  to  London  in  the  autumn  of  1895;  and  his  second 
wife  thought  that  he  liked  both  Canada  and  the  States. 

It  is  impossible  for  me  to  believe  that  there  ever  was  any  such 
intention:  and  it  is  quite  certain  that,  if  there  ever  had  been,  it 
was  never  carried  into  effect.  Going  to  Chicago  was  an  experi- 
ment, an  experiment  with  a temporary — World’s  Fair — outlook. 
It  was  impossible  that  either  husband  or  wife  could  know 
any  more  about  the  man’s  prospects  there  than  that  it  was  likely 
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that  he  could  get  employment  until  after  the  Fair;  and  so  the 
home  was  kept  up  in  London;  and  there  never  was  any  such 
success  as  gave  any  kind  of  encouragement  to  intention,  or  wish, 
to  settle  permanently  there.  The  real  home  of  man  and  woman 
was  Ontario,  to  which  the  man  returned  at  Christmas  and  when- 
ever he  could  get  a holiday.  His  father  and  her  father  lived  and 
died  and  were  buried  there.  Their  first-born  child  was  born, 
died  and  was  buried  there.  The  man  had  a property-interest, 
subject  to  his  father’s  life-estate,  in  the  old  family-home  in  Lon- 
don. They  had  no  funds  and  no  relations  in  Chicago,  but  were 
only  mere  “ boarders”  when  there;  and  the  man  got  into  loose 
habits  of  life  there;  and  the  woman  was  there  but  a short  time; 
and,  after  February,  1894,  she  was  drawn  not  to  Chicago  but  to 
Toronto. 

So  too  of  the  story,  of  each,  of  their  schemes  to  buy  land  and 
build  houses  in  Chicago:  they  who  could  not  for  a year  find  money 
enough  to  bring  the  woman  from  London  to  Chicago : nor  money 
enough  to  pay  their  board.  Asked  as  to  anything  by  which  the 
story  could  be  tested,  they  gave  no  information,  although  if  the 
story  were  true  it  could  readily  have  been  corroborated.  And,  as 
I have  said,  something  more  than  intention  is  needed,  even  if 
there  were  some  plausibility  in  the  assertion  of  intention,  and 
there  is  none  in  this  story;  it  is  childish. 

Then  it  is  said  that  when  the  man  left  Chicago  in  the  autumn 
of  1895,  he  intended  to  return,  that  he  left  only  on  account  of  his 
father’s  illness,  that  he  arranged  to  have  his  employment  open  to 
him  again  when  he  returned,  and  even  left  most  of  his  clothing  at 
his  boarding-house.  There  is  no  corroboration  of  this:  and  it 
turns  out  that  not  only  his  clothing  but  some  of  his  wife’s  also  was 
left  at  the  boarding-house,  but  not  voluntarily:  that  their  board- 
bill  was  unpaid,  and  the  clothing  impounded:  and,  as  neither  ever 
got  back  the  clothing,  the  unpaid  board-bill  could  not  have  been 
a small  one.  So  that  their  permanent  home  in  Chicago  ended  in 
an  unpaid  board-bill  and  in  their  being  obliged  to  leave  that  place 
with  the  clothing  they  wore  only. 

Then  the  fact  of  the  man  remaining  in  London  for  six  years 
after  his  return  from  Chicago  is  attempted  to  be  met  by  the  shal- 
low assertion  that  it  was  because  his  father  did  not  die  as  soon  as 
it  was  thought  he  would;  and  that,  after  his  father’s  death,  the 
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man  had  to  remain  to  wind  up  the  business  in  connection  with 
the  land  that  fell  to  him  on  his  father’s  death.  Need  it  be  said  that 
the  land  might  have  been  managed  and  sold  by  any  one  else  as 
well  as  by  the  owner,  and  that  his  father’s  improvement  in  health 
was  a good  reason  why  he  might  return,  if  any  real  desire  called 
him,  to  Chicago,  with  its  unpaid  board-bill,  and  where,  to  use  his 
own  expression:  “I  did  not  own  anything  except  the  shoes  I 
walked  in?”  It  was  because  the  Chicago  experiment  had  provad  a 
dismal  failure,  and  because  the  man  did  not  intend  to  return,  that 
he  never  did  return  there  to  live.  He  had  acquired  some  property 
in  London,  something  that  he  had  long  looked  forward  to,  and  of 
which  he  meant  to  have,  and  did  have,  the  benefit;  with  the 
comfort  also  of  a new  wife  and  mistress  of  his  new  home  in  the 
old  homestead. 

With  all  the  now  expressed  desire  for  the  States  and  detes- 
tation of  Canada,  the  man  never  became,  nor  attempted  to  become, 
naturalised  in  Illinois,  or  qualified  to  vote  in  Chicago;  but,  as  a 
British  subject,  he  voted  in  London  upon  his  property  and  place 
of  residence  there. 

I find  it  impossible  to  believe  that  the  man  ever  intended  to 
abandon  his  domicile  of  origin,  and  of  choice  as  well,  his  home  in 
London,  or  to  acquire  one  in  Chicago:  I can  have  no  doubt  that 
he  had  always  his  mind  set  upon  the  old  homestead,  in  which  he 
had  an  interest  after  his  mother’s  death,  and  the  whole  of  which 
he  acquired  after  his  father’s  death,  and  occupied  as  his  home: 
and  I am  quite  sure  that  he  never  in  fact  acquired  a domicile  in 
Chicago:  and  quite  sure  too  that,  if  he  had,  he  would  have  aban- 
doned it  when  he  left  Chicago,  and  that,  both  by  revivor  of 
domicile  of  origin  and  reacquisition  of  a London  domicile,  his 
domicile,  as  well  as  that  of  his  wife,  was  in  law  and  in  fact  in  London 
when  the  decree  in  question  was  obtained. 

And  so,  were  that  decree  ever  so  valid  in  Illinois,  it  is  invalid 
here;  and  accordingly  the  plaintiff  cannot  be  the  lawful  wife  of 
the  defendant  according  to  the  law  of  England;  and  the  more  so, 
I am  sure,  according  to  the  law  of  this  Province. 

But,  before  leaving  this  branch  of  the  case,  I should  advert  to 
an  observation  made  by  the  learned  trial  Judge  upon  this  subject, 
though  it  was  not  relied  upon  by  the  plaintiff  here;  it  is  this:  “It 
is  not  unimportant  to  note  that,  when  the  defendant  obtained  the 
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marriage  license  in  Ontario  on  the  7th  May,  1896,  he  described 
his  intended  wife  as  Kathleen  Marie  Holden,  of  Englewood, 
Illinois.  Englewood  is  a suburb  of  Chicago.” 

It  is  not  said  what  the  importance  of  the  fact  is,  and  therefore 
I have  again  gone  carefully  through  the  evidence,  with  a view  of 
finding  it,  with  this  result:  that  none  of  the  parties  ever  lived  in 
Englewood:  that  Englewood  is  in,  or  near,  Chicago,  and  that 
there  is  a post-office  there;  and  that,  when  the  woman  was  living 
with  her  husband  in  Chicago,  a surreptitious  correspondence  was 
kept  up  by  her  with  the  defendant  through  that  post-office,  his 
letters  being  addressed  to  her  there  in  a fictitious  name.  That 
seems  to  be  the  part  that  Englewood  had  in  the  matter;  and  so 
any  reference  to  it  cannot  have  any  significance  on  the  subject  of 
domicile,  except  in  accentuating  the  fact  that  the  home  of  the 
woman’s  desires  and  intentions  was  a real  one  in  Toronto,  not  an 
imaginary  one  in  Chicago. 

And  I should  add:  that,  if  the  reason  which  I cannot  but  think 
underlies  the  international  rule,  as  it  is  sometimes  called,  regard- 
ing foreign  divorces:  “that  is,  that  the  tastes  of  the  community 
in  which  the  persons  divorced  are  permanently  settled,  should 
prevail;”  is  to  govern,  there  was  no  power  in  the  Illinois  Court  to 
dissolve  the  marriage  in  question,  between  British  subjects, 
solemnised  in  Ontario;  that  if,  as  the  Illinois  laws  shew,  the  Chicago 
community’s  tastes  do  not  baulk  at  such  divorced  persons  as 
members  of  it,  the  divorce  would  have  been  within  the  reason, 
and  valid,  if  the  man  and  woman  were  living  and  permanently 
settled  among  those  of  that  community;  but  it  was  entirely  with- 
out the  reason,  and  invalid,  because  the  divorced  persons  when 
divorced  and  for  months  before  were  living  in  Ontario,  where  the 
woman  married  again  within  a few  days  afte**  obtaining  the  divorce 
decree,  and  where  she  then  and  for  a long  time  before  intended  to 
have  a permanent  home,  that  home  which  she  has  actually  had 
ever  since  until  the  recent  rupture  of  her  connections  with  the 
defendant,  and  where  the  man  had  acquired  property,  in  which 
he  had  even  before  acquiring  it  a settled  home,  and  into  which 
he  brought  a new  wife  within  a short  time  after  the  divorce,  and 
there  lived  for  six  years,  voting  upon  it,  and  there  had  a son  born 
unto  him,  a son  who  now  lives  in  London  with  his  mother;  and  so 
the  tastes  of  the  community  concerned  were  those  of  Ontario, 
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which,  as  indicated  by  the  laws  governing  them,  are  opposed  to 
all  divorces,  not  only  by  the  Courts  but  also  by  the  Provincial 
Legislature.  And  so  it  is  really  a case  of  attempting  to  inflict 
upon  the  Ontario  community  the  tastes  of  the  Illinois  community. 

And  I also  add  that  I have  not  overlooked  the  case  of  Bater  v. 
Bater,  [1906]  P.  209;  a sequel  to  which  is  to  be  found  in  Bater 
v.  Bater  and  Others , [1907]  P.  333.  In  that  case  the  husband  had 
settled  permanently  in  the  State  of  New  York,  having  even  re- 
nounced his  allegiance  to  his  Sovereign  and  become  a naturalised 
citizen  of  the  United  States  of  America:  one  of  the  learned  Judges 
put  it  thus  (p.  226) : “The  evidence  points  clearly  to  the  conclusion 
that  he  had  renounced  all  intention  of  resuming  his  English 
domicile  of  origin,  and  had  made  himself,  with  the  full  intention 
of  remaining  there,  a citizen  of  New  York:”  where,  it  may  be 
added,  he  was  living  with  another  woman  as  his  wife,  after  a 
failure,  on  account  of  his  cruelty,  to  obtain  a divorce  in  England 
from  his  wife,  who  was  there  living  in  adultery  with  the  man  to 
whom  she  was  afterwards  married,  and  who,  in  the  case  reported 
in  1907,  was  obtaining  in  England  a divorce  from  her. 

There  is  nothing  in  the  case  of  Bater  that  helps  the  plaintiff 
in  this  case  upon  this  question;  the  question  is  one  of  fact,  and  every 
case  must  be  determined  upon  its  own  facts:  and  upon  its  own 
facts,  free  from  any  feeling  induced  by  hardship,  or  misconduct 
in  a moral  or  manly  sense,  as  it  must  be  considered  here,  it 
seems  to  me  to  be  manifest : that,  at  the  time  when  the  divorce 
decree  was  obtained,  all  these  persons,  directly  affected  by  it, 
were  domiciled  in  Ontario:  and  so  the  plaintiff  has  no  right  of 
action  for  alimony  against  the  defendant. 

And,  upon  the  second  question,  the  case  seems  to  me  to  be,  if 
possible,  stronger  against  the  plaintiff. 

The  jurisdiction  conferred  upon  the  Superior  Court  of  Cook 
County  in  the  State  of  Illinois,  on  its  Chancery  side,  in  regard  to 
divorce  by  the  State  of  Illinois,  is  entirely  a statutory  one,  and  is 
a limited  jurisdiction:  limited  in  one  respect,  to  persons  residing 
in  the  State;  and,  in  addition  to  that,  the  proceedings  must  be 
had  only  in  the  county  in  which  the  complainant  resides — and 
residence  must  be  a real  residence.  As  to  what  is  such  a residence, 
the  trial  Judge  asked  the  only  witness  who  gave  evidence  at  the 
trial  upon  the  subject  these  questions,  and  got  these  answers: — 
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“Mr.  Patterson,  I want  to  get  something  from  you:  according 
to  your  idea  of  the  law  of  Illinois,  are  residence  and  domicile  the 
same?  A.  Some  of  the  authorities,  my  Lord,  make  the  terms 
interchangeable  or  synonymous;  as  to  authorities,  I think  it  is  in 
that  very  Way  case,  and  I think  Judge  Moran,  who  was  one  of  the 
most  respected  Judges  on  our  bench,  referred  to  it  also  in  the  Bow- 
man case,  that  the  terms  domicile  and  residence  were  frequently 
regarded  as  synonymous,  but  the  distinction  that  is  made  by  most 
of  the  authorities  is  that  the  domicile  is  the  place  where  the  man 
votes  or  would  have  a right  to  vote,  the  place  where  the  man  pays 
his  taxes,  where  he  is  liable  to  jury  service — whereas  a man  may 
have  three  or  four  residences,  but  one  domicile;  for  instance,  he 
may  in  the  winter  spend  three  or  four  months  in  Florida,  if  his 
purse  would  permit,  or  camp  in  the  summer  in  the  Canadian 
Rockies — that  would  be  his  residence  for  the  time  being.  He 
might  have  a bungalow  or  home  there,  but  that  would  be  simply 
a temporary  residence. 

“Q.  What  constitutes  residence  as  interpreted  by  your  Court 
under  the  laws  of  Illinois? 

“Mr.  Bain:  That  also,  my  Lord,  would  be  subject  to  my  ob- 
jection. 

“His  Lordship:  Yes. 

“A.  Actual,  bond  fide  physical  being  within  the  State  at  the 
time  of  the  institution  of  the  suit  or  the  filing  of  the  bill  or  petition, 
with  the  animus  manendi,  as  the  books  put  it,  with  the  intention 
of  remaining  permanently,  or  indefinitely,  as  some  of  the  author- 
ities state.  I might  say  here  in  that  connection — 

“Mr.  Dewart:  At  what  time?  A.  At  the  time  of  the  filing  of 
the  bill.  I think  I mentioned  that. 

“His  Lordship:  Is  that  a statutory  definition?  A.  It  is 
statutory  and  also  supported  by  all  the  recognised  authorities. 

“His  Lordship:  Give  me  the  statute  for  that?  A.  Chapter  40 
again,  secs.  2 and  5. 

“Mr.  Dewart:  You  said  actual  bond  fide  physical  being,  I 
think,  within  the  State?  A.  Within  the  State;  and  at  the  time  of 
the  filing  of  the  bill  the  residence  must  be  within  the  county  in 
which  the  bill  is  filed.  Section  5 so  provides — I have  read  that.” 

But  it  is  hardly  needful  to  discuss  the  kind  of  residence  which 
the  Illinois  law  requires,  because  no  one  in  his  senses  could  say, 
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unless  some  fiction  of  law  compelled  him,  that  the  plaintiff  really 
resided,  in  any  sense,  in  Cook  County,  or  in  the  State  of  Illinois, 
at  the  time  of  the  commencement  of  the  divorce  proceedings,  or 
at  any  time  afterwards  up  to  the  present  day. 

The  woman  left  Chicago  finally  on  the  19th  July,  1895,  according 
to  her  testimony  in  the  divorce  case,  and  finally  left  her  husband 
in  London  on  the  30th  September  of  the  same  year,  and  never  saw 
him  afterwards.  The  man  left  Chicago,  finally,  soon  after  his 
wife  left,  finally.  The  woman  married  the  defendant  and  took  up 
her  residence  permanently  in  Toronto,  as  she  had  long  before 
desired  and  conspired  to  do,  within  a few  days  after  the  divorce 
decree  was  obtained.  The  man  had,  when  the  decree  was  obtained, 
settled  down  in  his  old  home,  which  had  then  become  his,  subject 
to  his  sister’s  interest,  which  he  afterwards  bought,  it  is  said,  and 
remained  there,  settled,  as  I have  already  said,  for  about  five  and 
a half  years  after  the  decree  was  obtained,  marrying,  and  having 
had  a child  born  unto  him  there,  and  without  any  pretence  of  resi- 
dence in  Chicago,  ever  since.  In  these  and  the  other  circumstances 
of  the  case,  how  is  it  possible  to  contend — no  fiction  of  law  requir- 
ing it — that  the  woman  resided  in  Chicago  at  any  time  after  the 
19th  July,  1895,  and  so  that  the  Cook  County  Court  had  juris- 
diction? 

A fiction  of  law  compelled  the  Courts  of  England  to  hold 
rigidly  that  a husband’s  domicile  was  his  wife’s  domicile,  however 
untrue  and  absurd  it  might  in  reality  be,  but  already  there  has 
been  some  rebellion  against  the  rule,  a rebellion  that  is  not  likely 
to  decrease:  see  Bater  v.  Bater,  [1906]  P.  209;  Stathatos  v.  Stathatos, 
[1913]  P.  46;  and  deMontaigu  v.  deMontaigu,  [1913]  P.  154:  but 
that  rule  does  not  seem  to  be  applied,  so  rigidly  at  all  events,  in 
the  Courts  of  the  United  States  of  America:  a wife  may  have  in 
law,  as  w£ll  as  in  fact,  a separate  domicile  there.  But  1 know  of 
no  law  which  requires  even  a Court  to  say  that  a woman  or  man 
resides  where  in  truth  he  or  she  does  not;  and,  as  I have  said  be- 
fore, the  law  of  Illinois,  as  proved  in  this  case,  requires  an  actual 
residence,  while  there  had  not  been  for  months,  was  not,  and  was 
never  to  be,  any. 

The  learned  trial  Judge  seemed  to  think  that  the  question  of 
the  jurisdiction  of  the  Cook  County  Court  should  not  be  open 
to  him  to  consider.  But  why  not?  When  ultra  vires  is  asserted, 
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every  Court  in  which  it  is  raised  must  consider  the  question,  even 
the  most  inferior  Courts,  though  the  want  of  jurisdiction  asserted 
may  be  that  of  Parliament.  There  can  be  no  estoppel  by  conduct; 
the  question  involved  is  one  of  the  status  of  the  woman;  nothing 
done  by  any  one  could  confer  jurisdiction  upon  the  Cook  County 
Court,  if  there  were  not  such  residence  as  the  Illinois  statute 
required.  Nor  can  the  character  of  the  Judge  who  pronounced  the 
decree  or  of  the  attorney  who  acted  for  the  plaintiff  in  the  case 
affect  the  question.  The  whole  of  the  proceedings  in  that  Court 
were  before  the  learned  trial  Judge  as  evidence  in  this  case,  and 
from  them  the  question  should  have  been  considered.  If  there 
had  been  a question  of  fact  as  to  residence  raised  and  fairly  tried 
in  the  Cook  County  Court,  the  case  might  possibly  be  different: 
in  cases  of  inferior  Courts  sought  to  be  prohibited  from  proceed- 
ing in  a case,  on  the  ground  of  want  of  jurisdiction,  if  the  Judge 
of  the  inferior  Court  has  fairly  tried  the  questions  of  facts  upon 
which  jurisdiction — as  well  as  the  rights  of  the  parties — rests, 
the  superior  Court  accepts  such  findings:  but  in  this  case  there 
was  really  no  trial,  the  case  was  wholly  undefended,  and  no 
attempt  was  made — not  even  a single  question  asked — to  find  out 
whether  there  was  or  was  not  jurisdiction. 

In  the  plaintiff’s  bill  of  complaint  she  had  alleged:  “that  she 
has  been  for  more  than  one  whole  year  past  a resident  of  the  State 
of  Illinois,  and  that  she  is  an  actual  resident  of  the  County  of  Cook 
in  the  said  State:”  and  her  bill  was  verified  by  her  oath,  in  these 
words:  “that  she  has  read  over  the  above  bill,  and  that  the  same 
is  true  in  substance  and  in  fact.” 

And  at  the  hearing  of  the  undefended  case  she  swore : that  her 
name  was  Catherine  Lampkin:  that  she  resides  in  Chicago:  on 
the  north  side;  333  East  Ohio  street;  and  that  she  had  resided 
there  since  June,  1893:  except  as  to  her  name,  that  was  all  untrue; 
and  perhaps  most  glaringly  so  in  the  last  answer.  I cannot  think 
that  the  learned  Judge’s  reputation,  however  good,  can  be  made 
use  of  to  support  a decree  obtained  on  false  testimony.  I cannot 
think  that  false  testimony  can  confer  jurisdiction,  especially  in 
an  undefended  case.  I cannot  think  that  this  Court,  knowing 
its  untruth,  can  permit  it  to  have  any  effect.  It  is  for  this  Court 
to  find  whether  there  was  jurisdiction  in  the  Cook  County  Court. 
All  the  cases  down  to  the  case  of  Eater  make  that  plain:  in  none 
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was  that  duty  neglected  or  that  right  surrendered.  To  say  that, 
because  the  foreign  Court  exercised  jurisdiction,  its  right  to  exer- 
cise it  is  established,  is  to  abandon  a right  and  shirk  a duty:  and, 
as  it  seems  to  me,  most  inexcusably  so  when  we  know  that  the 
foreign  Court  did  not  consider  the  question,  and  that  it  did  not 
consider  it  because  misled  by  false  testimony  in  an  undefended 
case. 

It  is  not  a question  of  fraud  in  the  sense  in  which  that  word 
was  dealt  with  at  the  trial;  it  is  not  fraud  as  to  any  ground  of 
action;  the  utmost  good  faith  could  not  confer  jurisdiction  if  in 
fact  there  was  none;  nor  could  fraud,  however  flagrant,  take  it 
away  if  it  existed.  Applying  that  to  this  case,  it  can  make  no 
difference  on  the  question  of  jurisdiction  whether  the  very  flagrant 
falsehood,  that  the  woman  was  residing  at  333  East  Ohio  street  and 
had  resided  there  since  1893  was  wilful  or  was  only  the  outcome 
of  superhuman  stupidity.  Again  let  me  say  that  we  should  not 
confuse  questions  of  jurisdiction  with  grounds  of  action:  the 
grounds  of  the  action  in  Chicago  were  adultery  and  cruelty:  the 
question  of  jurisdiction  was  residence:  it  was  no  part  of  the  grounds 
of  action,  it  affected  the  jurisdiction  of  the  Court  only;  and  to  shew 
jurisdiction  the  plaintiff  must  now  prove  residence,  which  she  has 
not  only  failed  to  do,  but  has  proved  the  opposite,  no  residence 
after  July,  1895.  Nor  should  we  confuse  this  case  with  one  in 
which  the  rights  of  the  parties  directly  interested,  and  their 
rights  and  interests  only,  are  concerned;  in  which  case  there  might 
be  good  ground  for  leaving  the  parties  to  this  action  where  they 
desired  and  endeavoured  to  put  themselves:  but  very  much  more 
than  individual  interests  are  concerned — our  ruling  in  this  case 
must  be  one  seriously  affecting  the  whole  subject  of  marriage  and 
divorce  in  this  Province. 

As  I have  said,  the  question  of  jurisdiction  was  not  investi- 
gated: nor  was  a word  said  upon  the  subject  of  condonation, 
though  the  woman  disclosed  the  fact  that,  after  she  became 
aware  of  all  the  misconduct  of  her  husband  in  Chicago,  she  had 
gone  back  to  him,  and  they  had  lived  as  man  and  wife  in  London, 
until  he  was  again  guilty  of  a like  offence  there,  upon  which  she 
finally  left  him.  This  might  have  been  immaterial  on  the  question  of 
jurisdiction,  in  one  view  of  it,  if  in  truth  the  woman  had  resided  in 
Illinois  one  whole  year,  and  was  residing  in  Cook  County  when  the 
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divorce  proceedings  were  had,  as  she  untruly  stated  was  the  case: 
but  Mr.  White  did  not  meet  the  point  in  that  way;  his  contention 
was,  that  the  misconduct  in  London  did  away  with  the  effect  of 
the  condonation,  revived  the  misconduct  in  Chicago:  that  all 
condonation  must  be  taken  to  be  conditional  upon  there  being 
no  further  marital  misconduct:  but  that  is  not  so,  whatever  may 
have  been  decided  in  some  of  the  cases : the  rule  now  seems  to  be — 
more  in  accord  with  truth  and  good  sense — that  the  Courts  cannot 
impose  an  unreal  condition;  that  as  to  adultery  once  forgiven  it 
is  forever  ended,  by-gones  are  really  by-gones;  but  as  to  cruelty 
the  condoned  offence  may  be  employed  only  to  estimate  the  true 
nature  and  effect  of  the  subsequent  offence,  and  so  may  shew 
that  that  which,  standing  alone,  might  not  be  enough  to  support 
a decree,  having  regard  to  the  length  to  which  the  offender  had 
gone  before  it,  might  be.  But  it  is  not  needful  to  consider  this 
question  further:  it  goes  to  shew,  however,  that  no  real  care  was 
taken  to  avoid  a judgment  in  excess  of  jurisdiction  in  the  Cook 
County  Court;  and  jurisdiction  might  be  affected  by  that  question, 
in  another  view,  for,  though  one  who  is  an  actual  resident  in  the 
jurisdiction  of  the  Court  may  have  relief,  though  not  resident  in 
the  State  for  a year,  provided  the  offence,  in  respect  of  which 
relief  is  given,  “was  committed  within  the  State  or  one  or  both 
of  the  parties  resided  within  the  State  when  the  offence  was  com- 
mitted/’ both  resided,  and  this  offence  was  committed,  at  their 
home  in  London,  Ontario. 

After  the  19th  July,  1895,  three,  or  possibly  two  only,  journeys 
to  Chicago  were  made  by  the  plaintiff,  and  these  were  made  solely 
for  the  purpose  of  obtaining  a divorce,  arid  of  then  marrying  the 
defendant,  as  was  done.  Each  visit  was  of  short  duration.  She 
testified  in  this  action  that  her  attorney  in  the  Chicago  case  had 
told  her  that  it  was  not  necessary  for  her  to  stay. 

Therefore,  unless  we  are  willing  to  let  hard  cases  make  bad 
law,  and  to  say  that  that  is  true  which  is  not  true,  there  is,  in  my 
opinion,  no  escape  from  a dismissal  of  this  action. 
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Ontario  cases  decided  on  appeal  to  the  Judicial  Committee  of  the 
Privy  Council  and  the  Supreme  Court  of  Canada  and  reported 
since  the  publication  of  volume  38  of  the  Ontario  Law 
Reports : — 

Marshall  Brick  Co.  v.  Irving,  35  O.L.R.  542,  affirmed  by 
the  Supreme  Court  of  Canada:  Marshall  Brick  Co.  v.  York 
Farmers  Colonization  Co.,  54  S.C.R.  569. 

Ottawa  and  New  York  R.W.  Co.  and  Township  of  Corn- 
wall, Re,  34  O.L.R.  55,  affirmed  by  the  Supreme  Court  of  Canada: 
Township  of  Cornwall  v.  Ottawa  and  New  York  R.W.  Co., 
52  S.C.R.  466;  and  by  the  Judicial  Committee  of  the  Privy 
Council:  Cornwall  Corporation  v.  Ottawa  and  New  York 
R.  W.  Co.,  [1917]  A.C.  399. 

Smith  v.  Darling,  36  O.L.R.  587,  affirmed  by  the  Supreme 
Court  of  Canada:  Smith  v.  Darling,  55  S.C.R.  82. 

Stoney  Point  Canning  Co.  v.  Barry,  36  O.L.R.  522,  reversed 
by  the  Supreme  Court  of  Canada:  Barry  v.  Stoney  Point 
Canning  Co.,  55  S.C.R.  51. 
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See  Easement. 


ABATEMENT. 

See  Mortgage,  1. 

ACCOUNTANT. 

See  Municipal  Corpora- 
tions, 1. 

ADVERTISEMENT. 

See  Sheriff — Trade  Mark. 


AFFIDAVIT. 

See  Venue. 


AGENT. 

See  Sale  of  Goods. 


AGREEMENT. 

See  Contract. 


ALIMONY. 

See  Husband  and  Wife,  1. 


AMENDMENT. 

See  Mortgage,  2. 


ANIMALS. 

Escape  of  Fox  from  Premises 
of  Breeder — Animal  Born  in  Cap- 
tivity and  Reared  for  Commercial 
Profit — Absence  of  Immediate 
Pursuit  and  Animus  Revertendi — 
Destruction  by  Defendants  on 
Premises  of  Stranger — Right  of 
A ction — A nimal  1 1 Feroe  N aturce  ’ ’ 
— Qualified  Property  in — Ontario 
Game  and  Fisheries  Act,  R.S.O. 
1914,  ch.  262 — Criminal  Code, 
sec.  346.] — A fox,  one  of  the  pro- 


ANIMALS — ( Continued ) . 
geny  of  a pair  of  captive  foxes, 
was  born  upon  the  plaintiff’s 
land,  and  reared,  in  captivity, 
for  commercial  profit.  It  escap- 
ed from  captivity,  and  was  at 
large  for  a week  before  the  plain- 
tiff knew  of  its  escape.  It  was 
then  shot  and  killed  by  the  de- 
fendants upon  the  land  of  one 
who  was  a stranger  both  to  the 
plaintiff  and  defendants: — Held, 
that  the  fox  was  an  animal  feroe 
naturoe;  the  plaintiff  had  acquired 
a qualified  property  therein  by 
expenditure  of  time  and  money 
and  housing  on  his  own  land ; but 
that  qualified  property,  and  the 
incipient  power  of  enlarging  it 
into  absolute  ownership,  came 
to  an  end  when  the  animal  escap- 
ed and  was  reduced  into  actual 
possession  by  the  defendants 
without  the  plaintiff’s  interven- 
tion or  knowledge;  there  was  no 
immediate  pursuit,  nor  was  there 
animus  revertendi. — Review  of 
the  authorities  and  consideration 
of  the  provisions  of  the  Ontario 
Game  and  Fisheries  Act,  R.S.O. 
1914,  ch.  262,  and  of  sec.  345  of 
the  Criminal  Code.  Campbell  v. 
Hedley,  528. 


APPEAL. 

To  Appellate  Division — Leave 
to  Appeal  from  Order  of  Judge  in 
Chambers — Rule  507 — Conflicting 
Decisions — “Judges,”  Meaning 
of — Good  Reason  to  Doubt  Correct- 
ness of  Order — Appeal  Involving 
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APPEAL — ( Continued ) . 
Matters  of  Importance.] — The  de- 
cision of  a Judge  in  Chambers  in 
an  interlocutory  matter  is  prima 
facie  final;  but,  under  Rule  507, 
leave  to  appeal  may  be  granted: 
(1)  where  there  are  conflicting 
decisions  by  Judges,  and  it  is 
desirable  that  an  appeal  shall  be 
allowed;  (2)  where  there  appears, 
to  the  Judge  applied  to,  to  be 
good  reason  to  doubt  the  correct- 
ness of  the  order,  and  the  appeal 
involves  matters  of  such  im- 
portance that  leave  to  appeal 
should  be  given. — Under  the 
first  head , only  the  decisions  of 
Judges  of  the  Supreme  Court  of 
Ontario,  whether  of  the  High 
Court  Division  or  of  the  Appel- 
late Division,  are  to  be  consider- 
ed.— Re  Rowland  and  McCallum 
(1910),  22  O.L.R.  418,  applied 
notwithstanding  that  the  word- 
ing of  Rule  507  is  not  quite  the 
same  as  that  of  the  former  Rule 
— Con.  Rule  1278.— In  this  case, 
where  leave  was  sought  to  appeal 
from  an  order  of  a Judge  in 
Chambers,  setting  aside  an  order 
of  the  Master  in  Chambers 
changing  the  place  of  trial,  there 
were  no  conflicting  decisions  by 
Judges  of  the  Supreme  Court  of 
Ontario;  and  there  was  no  good 
reason  to  doubt  the  correctness 
of  the  order  of  the  Judge;  under 
the  second  head,  the  two  pre- 
requisites— reason  to  doubt  the 
correctness  of  the  order  and  the 
appeal  involving  matters  of  im- 
portance— must  co-exist.  Leave 
was  therefore  refused.  Gage  v. 
Reid,  52. 

See  Assessment  and  Taxes — 
Costs,  1 — Criminal  Law,  1 , 2— 


APPEAL — ( Continued ) . 
Ditches  and  Watercourses 
Act — Mines  and  Mining — 
Railway — Sale  of  Goods. 

APPELLATE  DIVISION. 

See  Appeal — Costs,  2. 

ARBITRATION  AND 
AWARD. 

See  Ditches  and  Water- 
courses Act. 


ASSESSMENT  AND  TAXES. 

Exemptions  — u Buildings  on 
Mineral  Land” — Assessment  Act, 
R.S.O.  1914,  ch.  195,  sec.  JJO  U) 
— u Mineral”  — Trap-rock  — 
Question  of  Fact — Action — Rem- 
edy by  Appeal  under  sec.  83.] — 
Buildings  used  in  connection 
with  the  working  of  a deposit  of 
trap-rock  were  held  not  to  be 
“ buildings  on  mineral  land” 
within  the  meaning  of  sec.  40 
(4)  of  the  Assessment  Act,  R.S.O. 
1914,  ch.  195,  and  so  not  exempt 
from  assessment. — Whether  land 
is  or  is  not  mineral  land,  and 
whether  such  a substance  as 
trap-rock  is  or  is  not  a mineral, 
are  questions  of  fact. — Review 
of  the  authorities. — An  action 
having  been  brought  to  restrain 
a municipal  corporation  from 
enforcing  an  assessment  alleged 
to  be  illegal,  it  was  held,  that  the 
plaintiff’s  only  remedy  was  by  ap- 
peal under  sec.  83  of  the  Assess- 
ment Act. — Ottawa  Young  Men’s 
Christian  Association  v.  City  of 
Ottawa  (1913),  29  O.L.R.  574,  and 
St.  Pancras  Vestry  v.  Batterbury 
(1857),  2 C.B.N.S.  477,  followed. 
Foster  v.  Township  of  St.  Joseph, 
114.  Affirmed,  525. 
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ASSESSMENT  FOR 
DRAINAGE. 

See  Municipal  Corpora- 
tions, 2. 


ASSIGNMENT  FOR 
BENEFIT  OF  CREDITORS. 

See  Assignments  and  Pre- 
ferences, 1. 


ASSIGNMENT  OF  CHOSE 
IN  ACTION. 

See  Banks  and  Banking. 

ASSIGNMENT  OF  DOWER. 

See  Partition. 


ASSIGNMENT  OF 
MORTGAGE. 

See  Mortgage,  1. 


ASSIGNMENTS  AND 
PREFERENCES. 

1.  Assignment  for  Benefit  of 
Creditors — Assignments  and  Pre- 
ferences Act,  R.S.O.  1914,  ch.  134 
— Land  of  Insolvents — Sale  by 
Assignee  to  Inspector  of  Insolvent 
Estate — Trustee — Sale  Set  aside 
— Delay  in  Bringing  Action.] — 
An  inspector  of  an  insolvent 
estate,  appointed  by  the  creditors 
under  the  Assignments  and  Pre- 
ferences Act,  R.S.O.  1914,  ch. 
134,  is  in  a fiduciary  position  as 
regards  the  disposal  of  the 
assets,  and  cannot,  without  the 
consent  of  all  persons  interested, 
become  the  purchaser  thereof. — 
In  re  Canada  Woollen  Mills 
Limited  (Long’s  Appeal)  (1905), 
9 O.L.R.  367,  applied  and  follow- 
ed.— A trustee  purchasing  the 
trust  estate  must,  if  the  trans- 
action is  attacked,  not  only  shew 
that  at  the  date  of  the  purchase 


ASSIGN.  &PREF.— (Continued). 
the  fiduciary  relation  was  at  an 
end;  that  he  and  the  cestui  que 
trust  were  at  arms7  length;  that 
the  transaction  was  fair;  that  he 
gave  full  value ; that  he  had 
completely  shaken  off  and  divest- 
ed himself  of  the  character  of 
trustee;  and  that  there  was  no 
concealment;  but  he  must  also 
affirmatively  establish  that  he 
fully  and  fairly  disclosed  every 
fact  and  circumstance  within  his 
knowledge  which  would  or  might 
affect  the  action  of  his  cestui  que 
trust. — Review  of  the  authorities. 
— Delay  in  bringing  an  action 
should  not  work  a forfeiture  of  a 
plaintiff’s  rights,  so  long  as  the 
parties  can  be  restored  to  their 
former  positions,  or  justice  can 
still  be  done;  and  particularly 
if  the  action  is  founded  upon  a 
breach  of  trust.  — Charter  v. 
Trevelyan  (1844),  11  Cl.  & F. 
714,  followed. — A conveyance  of 
land  upon  which  an  industry 
was  carried  on,  made  by  the 
assignee  for  the  benefit  of  credi- 
tors of  the  owners  of  the  land, 
in  1902,  to  the  defendant,  who 
had  a mortgage  upon  the  land, 
and  was  appointed  one  of  the 
inspectors  of  the  estate,  was 
found,  in  an  action  brought  in 
1914  by  another  creditor,  on 
behalf  of  herself  and  all  creditors 
of  the  owners,  to  have  been  made 
at  a price  much  below  the  true 
value  at  the  time  of  the  convey- 
ance, and  in  circumstances  which, 
according  to  the  above  rules, 
warranted  the  Court  in  setting 
it  aside.  Taylor  v.  Davies,  205. 

2.  Unjust  Preference — Chattel- 
mortgage  — Insolvency  — Know - 
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ASSIGN.  & PREF. — {Continued) . 
ledge — Intent — Transaction  with- 
in Sixty  Days  before  Assignment 
for  Benefit  of  Creditors — Pre- 
sumption — Rebuttal  — Evidence 
— Onus — Assignments  and  Pre- 
ferences Act,  R.S.0. 1914,  ch.  134, 
sec.  5 (4).] — Sub-section  (4)  of 
sec.  5 of  the  Assignments  and 
Preferences  Act,  R.S.0. 1914,  ch. 
134,  deals  with  a transaction 
such  as  is  mentioned  in  sub-secs. 
(1)  and  (2),  which  results  in 
preferring  a creditor.  If  it  takes 
place  within  sixty  days  before  an 
assignment  for  the  benefit  of 
creditors,  there  are  two  pre- 
sumptions— one  that  the  trans- 
action is  in  fact  an  unjust  pre- 
ference, and  the  other  that  it 
was  so  intended.  If  there  be 
insolvency  or  inability  to  pay 
debts  in  full,  or  consciousness 
that  insolvency  is  impending, 
the  creditors  must,  in  order  to 
discharge  the  statutory  onus, 
shew  that  there  was  no  intent 
to  prefer  unjustly. — Upon  the 
facts  of  this  case,  it  was  held,  that 
the  plaintiff,  who  took  from  his 
debtors  (farmers)  a chattel-mort- 
gage upon  all  their  live  stock, 
crops,  and  implements,  had,  at  a 
time  when  his  debtors  were  in- 
solvent, and  when  he  knew  that 
there  were  other  creditors, 
obtained  an  unjust  preference, 
and  had  not  displaced  the  statu- 
tory presumption  that  there  was 
intent  to  prefer  both  in  his  mind 
and  the  debtors’. — The  debtors 
admitted  that  their  fear  that  the 
paintiff  would  sell  them  out 
induced  them  to  sign  the  chattel- 
mortgage;  and,  pressure  being 
unimportant  (sub-sec.  (4)),  it 


ASSIGN.  &PREF. — (Continued) . 
appeared  that  they  intended  to 
prefer  him  in  order  to  save  them- 
selves. Clifton  v.  Towers,  292. 

ATTORNEY-GENERAL. 

See  Practice. 

AWARD. 

See  Ditches  and  Water- 
courses Act. 


BANKRUPTCY  AND 
INSOLVENCY. 

See  Assignments  and  Pre- 
ferences — Distribution  of 
Estates. 


BANKS  AND  BANKING. 

Deposit  of  Securities  by  Custom- 
er — Agreement  — Construction — 
Promissory  Note  of  Customer 
Transferred  to  Bank  by  another 
Customer — Note  Payable  to  Order 
and  not  Endorsed — Right  of  Bank 
to  Hold  Securities  till  Note  Paid — 
Bills  of  Exchange  Act,  sec.  61 — 
Equitable  Assignee  of  Chose  in 
Action.] — By  an  agreement  be- 
tween the  plaintiff  and  the  de- 
fendant bank,  the  bank  was  to 
be  entitled  to  hold  certain 
securities,  deposited  with  it  by 
the  plaintiff,  a customer,  “as 
security  for  the  payment  of  all 
my  present  and  all  my  future 
liability  to  your  bank,  whether 
direct  or  indirect,  and  all  costs, 
charges,  and  expenses  in  con- 
nection therewith,  and  for  all 
bills  of  exchange,  promissory 
notes,  or  other  instruments,  now 
or  hereafter  representing  same 
or  any  part  or  parts  thereof:” — 
Held,  that  the  indebtedness  on  a 
promissory  note  given  by  the 
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BANKS  & BKG. — ( Continued ). 
plaintiff  to  C.,  another  of  the 
bank’s  customers,  of  which  the 
bank  had  become  in  the  ordinary 
course  of  business  the  holder, 
came  within  the  terms  of  the 
agreement,  and  was  an  indebted- 
ness for  which  the  bank  was 
entitled  to  hold  the  securities. — 
Although  the  note  was  payable 
to  C.’s  order  and  unendorsed  at 
the  time  when  the  plaintiff  de- 
manded his  securities,  the  bank 
was  entitled  to  hold  those 
securities  until  the  note  was  paid, 
because  the  bank  had  the  pos- 
session of  the  note  and  the 
power  to  complete  its  legal  title 
by  virtue  of  a power  of  attorney 
to  endorse  given  by  C.  to  the 
manager  of  the  bank. — Effect  of 
sec.  61  of  the  Bills  of  Exchange 
Act,  R.S.C.  1906,  ch.  119,  con- 
sidered. Morgan  v.  Bank  of 
Toronto,  281. 

Bee  Husband  and  Wife,  2 — 
Mistake. 


BICYCLE. 

Bee  Trade  Mark. 


BOARD  OF  CONTROL. 

Bee  Contract,  2. 


BOND. 

Bee  Mistake. 


BRIDGE. 

Bee  Highway,  1,  2. 


BROKER. 

Bee  Contract,  1. 


BUILDING  CONTRACT. 

See  Contract,  6 — Mechanics’ 

Liens. 


BY-LAW. 

See  Municipal  Corpora- 
tions, 1. 


CANADA  TEMPERANCE 
ACT. 

Magistrate’s  Conviction — Mo- 
tion to  Quash — Right  to  Certiorari 
Taken  away  by  sec.  lJjB  (R.S.C. 
1906,  ch.  152) — Jurisdiction  of 
Magistrate — Evidence  of  Offence.] 
— The  right  to  certiorari  being 
taken  away  by  sec.  148  of  the 
Canada  Temperance  Act,  R.S.C. 
1906,  ch.  152,  orders  refusing  to 
quash  convictions,  made  by  mag- 
istrates for  offences  against  that 
Act,  were  affirmed;  it  being  held 
(Rose,  J.,  dissenting),  that  the 
Court  could  not  interfere  in  a case 
where  the  magistrate  had  jurisdic- 
tion to  enter  upon  the  inquiry. 
— Regina  v.  Wallace  (1883),  4 
O.R.  127,  147,  referred  to. 
Rex  v.  Cantin,  Rex  v.  Weber,  20. 

See  Ontario  Temperance 
Act. 


CASES. 

Abbott  v.  Andrews  (1882),  8 
Q.B.D.  648,  referred  to.] — See 
Costs,  2. 

Allcard  v.  Skinner  (1887),  36 
Ch.  D.  145,  followed.] — Bee  Gift. 

Ashfield,  Township  of,  and 
County  of  Huron,  Re  (1917),  38 

0. L.R.  538,  varied.] — Bee  Costs, 

1. 

Attorney-General  of  the  Com- 
monwealth of  Australia  v. 
Adelaide  Steamship  Co.,  [1913] 
A.  C.  781,  distinguished.] — Bee 
Contract,  5. 

Avery  & Bon  v.  Parks  (1917), 
38  O.L.R.  535,  affirmed.] — See 
Costs,  2. 
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Bank  of  British  North  America 
v.  Mallory  (1870),  17  Gr.  102, 
followed.] — See  Distribution  of 
Estates. 

Bank  of  England  v.  V agliano , 
[1891]  A.C.  107,  referred  to.] — 
See  Ontario  Temperance  Act, 
2. 

Bank  of  Montreal  v.  Stuart, 
[1911]  A.C.  120,  explained  and 
distinguished.]  — See  Husband 
and  Wife,  2,  3. 

Barlow  v.  Bailey  (1870),  18 
W.R.  783,  distinguished.] — See 
Discovery,  1. 

Beamish  v.  James  Richardson  & 
Sons  Limited  (1914),  49  S.C.R. 

595,  followed.] — See  Contract, 

1. 

Bellamy  v.  Porter  (1913),  28 
O.L.R.  572,  followed.] — See  In- 
terest. 

Bellamy  v.  Timbers  (1914),  31 
O.L.R.  613,  followed.] — See  In- 
terest. 

Beury  v.  Canada  National  Fire 
Insurance  Co.  (1917),  38  O.L.R. 

596,  affirmed.] — See  Insurance. 
Bristol  Corporation  v.  John 

Aird  & Co.,  [1913]  A.C.  241, 
followed.] — See  Contract,  2. 

Burr  owes  v.  Cairns  (1846), 
U.C.R.  288,  followed.]  — See 
Easement. 

Byrne  v.  Brown  (1889),  22 
Q.B.D.  657,  followed.]  — See 
Practice. 

Canada  Woollen  Mills  Limited, 
In  re  {Long’s  Appeal)  (1905),  9 
O.L.R.  367,  applied  and  follow- 
ed.]— See  Assignments  and  Pre- 
ferences, 1. 

Castleman  v.  Waghorn  Gwynn 
& Co.  (1908),  41  S.C.R.  88, 
followed.] — See  Company,  2. 


CASES — {Continued) . 

Charter  v.  Trevelyan  (1844),  11 
Cl.  & F.  714,  followed.] — See 
Assignments  and  Preferences, 

1. 

Charters  v.  McCracken  (1916), 

36  O.L.R.  260,  followed.] — See 
Mechanics’  Liens,  1. 

Clarke  v.  Guardians  of  Cuck- 
field  Union  (1852),  21  L.J.Q.B. 
349,  distinguished.] — See  Muni- 
cipal Corporations,  1. 

Cook  v.  Koldoffsky  (1916),  35 

O. L.R.  555,  followed.] — See  Me- 
chanics’ Liens,  1. 

Cossham  v.  Leach  (1875),  32 
L.T.R.  665,  followed.]  — See 
Venue. 

Cromarty  v.  Cromarty  (1917), 
38  O.L.R.  481,  affirmed.] — See 
Husband  and  Wife,  1. 

Dakin  {H.)  & Co.  Limited  v. 
Lee,  [1916]  1 K.B.  566,  applied 
and  followed.] — See  Contract, 

6. 

Davis  v.  Murray  (1882),  9 

P. R.  222,  followed.] — See  Venue. 
Devereux  v.  Kearns  (1886),  11 

P.R.  452,  considered.]  — See 
Partition. 

Dicker  v.  Jackson  (1848),  6 
C.  B.  103,  referred  to.]  — See 
Mortgage,  1. 

Doe  d.  Co.  of  Proprietors  of  the 
Birminghan  Canal  Navigations 
v.  Bold  (1847),  11  Q.B.  127, 
followed.] — See  Schools. 

Dominion  Grange  Mutual  Fire 
Insurance  Association  v.  Bradt 
(1895),  25  S.C.R.  154,  referred 
to.] — See  Insurance,  2. 

Dover,  Township  of,  v.  Town- 
ship of  Chatham  (1909),  15  O.W. 

R.  156,  1 O.W.N.  327,  dis- 
tinguished.] — See  Municipal  • 
Corporations,  2. 
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Euclid  Avenue  Trusts  Co.  v. 
Hohs  (1911),  24  O.L.R.  447, 
followed.] — See  Husband  and 
Wife,  2. 

FarnelVs  Settled  Estates,  In  re 
(1886),  13  Ch.  D.  599,  followed.] 
— See  Trusts  and  Trustees. 

Foster  v.  Township  of  St. 
Joseph  (1917),  39  O.L.R.  114, 
affirmed.] — See  Assessment  and 
Taxes. 

Frarn  v.  Fram  (1887),  12  P.R. 
185,  considered.] — See  Parti- 
tion. 

Gage  v.  Reid  (1917),  38  O.L.R. 
514,  referred  to.] — See  Venue. 

Gibson  v.  West  Luther  (1911), 
20  O.W.R.  405,  distinguished. — 
See  Municipal  Corporations, 
2. 

Gloss  op  v.  Heston  and  Isle- 
worth  Local  Board  (1879),  12  Ch 
D.  102,  applied  and  followed.] — 
See  Highway,  1. 

Gordon  v.  Street,  [1899]  2 Q.B. 
641,  followed.]— See  Sale  of 
Goods. 

Grand  Hotel  Co.  v.  Cross 
(1879),  44  U.C.R.  153,  followed.] 
See  Easement. 

Gwynne  v.  Burnell  (1840),  7 
Cl.  & F,  572,  distinguished.] 
See  Mistake. 

Hare  v.  Burges  (1857) , 4 K.  & J. 
45,  followed.]  — See  Landlord 
and  Tenant. 

Harmston  v.  Woods,  Re  (1917), 
39  O.L.R.  105,  overruled.] — See 
Division  Courts,  2. 

Harty  v.  Gooderham  (1871),  31 
U.C.R.  18,  followed.] — See  Con- 
tract, 3. 

Hickman  & Co.  v.  Roberts, 
[1913]  A.C.  229,  followed.] — See 
Contract,  2. 
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Hoghton  v.  Hoghton  (1852),  15 
Beav.  278,  followed.] — See  Gift. 

Hood  v.  Cronkite  (1868),  4 P.R. 
279,  distinguished.] — See  Venue. 

Howes  v.  Bishop,  [1909]  2 K.B. 
300,  followed.] — See  Husband 
and  Wife,  2. 

Howgrave  v.  Cartier  (1814),  3 
V.  & B.  79,  distinguished.] — See 
Trusts  and  Trustees. 

Hugueninv.  Baseley  (1807),  14 
Ves.  273,  followed.] — See  Gift. 

Johnston  v.  Rogers  (1899), 
30  O.  R.  150,  followed.]  — See 
Contract,  3. 

Kempster,  In  re,  [1906]  1 Ch. 
446,  considered.] — See  Will. 
Lancaster  v.  Eve  (1859),  5 C.B. 

N. S.  717,  distinguished.] — See 
Easement. 

Leach  v.  Brown  (1904),  9 

O. L.R.  380,  distinguished.] — See 
Venue. 

Linstead  v.  Township  of  Whit- 
church (1916),  36  O.L.R.  462, 
followed.] — See  Highway,  2. 

London  West,  Village  of,  v. 
Bartram  (1895),  26  O.R.  161, 
approved  and  applied.]  — See 
Schools. 

McCaffrey  y.  McCaffrey  (1891), 
18  A.  R.  599,  followed.]  — See 
Gift. 

Mcllhargey  v.  Queen  (1911), 
2 O.W.N.  781,  916,  referred  to.] — 
See  Costs,  2. 

Mackay  v.  Commercial  Bank 
of  New  Brunswick  (1874),  L.R.  5 

P. C.  394,  followed.] — See  Sale 
of  Goods. 

McTavish  v.  Lannin  and 
Aitchison  (1917),  39  O.L.R.  49, 
reversed.] — See  Costs,  3. 

Mill  v.  Hill  (1852),  3 H.L.C. 
828,  followed.] — See  Deed. 
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Miller  v.  Grand  Trunk  R.W. 
Co.  (1880),  45  U.C.R.  222,  re- 
ferred to.] — See  Ditches  and 
Watercourses  Act. 

Montgomery  v.  Foy  Morgan  & 
Co.,  [1895]  2 Q.B.  321,  followed.] 
— See  Practice. 

Morrison  v.  Morrison  (1917), 
38  O.L.R.  362,  reversed.] — See 
Partition. 

Mur  car  v.  Bolton  (1884),  5 
0.  R.  164,  considered.]  — See 
Partition. 

Naiman  v Wright  (1915),  8 
O.W.N.  492,  referred  to.] — See 
Mortgage,  1. 

Nash  v.  Rochford  Rural  Dis- 
trict Council,  [1917]  1 K.B.  384, 
applied  and  followed.]  — See 
Highway,  1. 

Neely  v.  Parry  Sound  River 
Improvement  Co.  (1904),  8 O.L.R. 
128,  dictum  in,  disapproved.] 
See  Division  Courts,  2. 

Ottawa  Separate  School  Trustees 
v.  Ottawa  Corporation,  [1917] 
A.  C.  76,  referred  to.]  — See 
Practice. 

Ottawa  Young  Men’s  Christian 
Association  v.  City  of  Ottawa 
(1913),  29  O.L.R.  574,  followed.] 
— See  Assessment  and  Taxes. 

Panama  and  South  Pacific 
Telegraph  Co.  v.  India  Rubber 
Gutta  Percha  and  Telegraph 
Works  Co.  (1875),  L.R.  10  Ch. 
515,  followed.] — See  Contract,  3. 

Parfitt  v.  Lawless  (1872),  L.R. 
2 P.  & D.  462,  followed.] — See 
Gift. 

Poulson  v.  Wellington  (1729), 
2 P.  Wms.  533,  followed.]— See 
Trusts  and  Trustees. 

Provident  Chemical  Works  v. 
Canada  Chemical  Manufacturing 
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Co.  (1902),  4 O.L.R.  545,  follow- 
ed.]— See  Trade  Mark. 

Regina  v.  Bolton  (1841),  1 Q.B. 
66,  followed.]  — See  Criminal 
Law,  1. 

Regina  v.  Coulson  (No.  2) 
(1896),  27  O.R.  59,  followed.]— 
See  Ontario  Temperance  Act, 
4. 

Regina  v.  Wallace  (1883),  4 
O.R.  127,  147,  referred  to.] — See 
Canada  Temperance  Act. 

Rex  v.  Berry  (1916),  38  O.L.R. 
177,  distinguished.] — See  Ont- 
ario Temperance  Act,  4. 

Rex  v.  Borin  (1913),  29  O.L.R. 
584,  followed.] — See  Ontario 
Temperance  Act,  4. 

Rex  v.  Cantin  (1917),  39 

0. L.R.  20,  distingushed.j — See 
Ontario  Temperance  Act,  4. 
Followed.] — See  Criminal  Law, 

1. 

Rex  v Chappus  (1917),  38 
O.  L.  R.  576,  affirmed.]  — See 
Criminal  Law,  1. 

Rex  v.  Coote  (1910),  22  O.L.R. 
269,  considered.] — See  Ontario 
Temperance  Act,  5. 

Rex  v.  Elliott  (1905),  9 O.L.R. 
648,  followed.] — See  Contract  5. 

Rex  v.  Morn  Hill  Camp  Com- 
manding Officer,  [1917]  1 K.B. 
176,  followed.] — See  Criminal 
Law,  1. 

Rex  v.  Toyne  (1916),  38  O.L.R. 
224,  226,  referred  to.]  — See 
Ontario  Temperance  Act,  4. 

Rex  v.  Weber  (1917),  39  O.L.R. 
20,  distinguished.] — See  Ontario 
Temperance  Act,  4. 

Rickard  v.  Barrett  (1857),  3 K. 
& J.  289,  followed.] — See  Will. 

Roberts,  In  re,  [1902]  2 Ch.  834, 
considered.] — See  Will. 
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Robertson  and  Township  of 
North  Easthope,  Re  (1888-9),  15 
O.R.  423,  16  A.R.  214,  referred 
to.] — See  Ditches  and  Water- 
courses Act. 

Roche  v.  Patrick  (1870),  5 P.R. 
210,  followed.] — See  Venue. 

Roe  ex  d.  Dean  and  Chapter  of 
Rochester  v.  Pierce  (1809),  2 
Camp.  96,  followed.]  — See 
Schools. 

Rowland  and  McCollum,  Re 
(1910),  22  O.L.R.  418,  applied.] 
— See  Appeal. 

St.  Pancras  Vestry  v.  Batter- 
bury  (1857),  2 C.B.N.S.  477,  fol- 
lowed.]— See  Assessment  and 
Taxes. 

Say  and  Seal’s  {Lord)  Case 
(1711),  10  Mod.  41,  followed.] — 
See  Deed. 
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Co.  (1916),  37  O.L.R.  344,  ex- 
plained.]— See  Insurance. 
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0. R.  256,  followed.] — See  Com- 
pany, 2. 

Spalding  v.  Gamage  Limited 
(1915),  32  R.P.C.  273,  283,  284, 
followed.] — See  Sale  of  Goods. 

Standard  Oil  Co.  of  New  Jersey 
y.  United  States  (1910),  221  U.S. 

1,  approved  and  applied.] — See 
Contract,  5. 

Stephenson  v.  London  Joint 
Stock  Bank  (1903),  20  Times 
L.R.  8,  followed.] — See  Schools. 

Sterling  Lumber  Co.  v.  Jones 
(1916),  36  O.L.R.  153,  followed.] 
— See  Mechanics’  Liens,  1. 

Strang  \.  Township  of  Arran 
(1913),  28  O.L.R.  106,  considered 
and  distinguished.] — See  High- 
way, 1. 
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Tanqueray-Williaume  and  Lan- 
dau, In  re  (1882),  20  Ch.  D.  465, 
followed.] — See  Will. 

Temiskaming  and  Northern 
Ontario  Railway  Commission  v. 
Wallace  (1906),  37  S.C.R,  696, 
followed.] — See  Contract,  2. 

Thorp  v.  Thorp  (1700),  12 
Mod.  455,  461,  referred  to.] — See 
Mortgage,  1. 

United  States  Playing  Card  Co. 
v.  Hurst  (1916),  37  O.L.R.  85, 
varied.] — See  Trade  Mark. 

Vernon  v.  Corporation  of 
Smith’s  Falls  (1891),  21  O.R. 
331,  approved  and  applied,] — See 
Schools. 

Wakefield  v,  Maffet  (1885),  10 
App.  Cas.  422,  distinguished.] — 
See  Trusts  and  Trustees. 

Wampole  & Co.  v.  F.  E.  Karn 
Co.  Limited  (1906),  11  O.L.R. 
619,  followed.] — See  Contract, 
5. 

Water ous  Engine  Works  Co.  v. 
Town  of  Palmerston  (1892),  21 
S.  C.  R.  556,  followed.]  — See 
Municipal  Corporations,  1. 

White  v.  Mellin,  [1895]  A.C. 
154,  followed.] — See  Sale  of 
Goods. 

Wilson  v.  Wilson  (1872),  L.R. 
2 P.  & D.  435,  442,  referred  to.] — 
See  Husband  and  Wife,  1. 

Winterbottom  v.  Lord  Derby 
(1867),  L.R.  2 Ex.  316,  applied 
and  followed.] — See  Highway,  1. 

Wolff  v.  Van  Boolen  (1906), 
94  L.T.R.  502,  503,  referred  to.] 
— See  Mortgage,  1. 


CERTIFICATE  FOR  SHARES. 

See  Company,  2. 
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CERTIORARI. 

See  Canada  Temperance  Act 
— Criminal  Law,  1 — Ontario 
Temperance  Act,  4. 

CHANGE  OF  VENUE. 

See  Venue. 

CHATTEL-MORTGAGE. 

See  Assignments  and  Pre- 
ferences, 2. 

CHILDREN  S AID  SOCIETY. 

See  Municipal  Corpora- 
tions, 3. 


CHOSE  IN  ACTION. 

See  Banks  and  Banking. 


COMMENDATION. 

See  Sale  of  Goods. 


COMPANY. 

1.  Election  of  Directors — Ont- 
ario Companies  Act,  R.S.O.  1914, 
ch.  178,  secs.  5 U),  44,  46,  50,  54, 
60,  72,  73,  118,  123— Meeting  of 
Company  — Persons  Entitled  to 
Represent  Shares  and  Vote — 
Registered  11  Shareholder” — 11  In 
his  own  Right ” — u Absolutely  in 
his  own  Right”— Beneficial  Hold- 
ing.] — A person  whose  name 
stands  without  qualification  on 
the  share-register  as  a holder  of 
shares  of  a company  incorporated 
under  the  Ontario  Companies 
Act,  R.S.O.  1914,  ch.  178,  has  the 
right  to  represent  such  shares  and 
vote  in  respect  of  them  at  a meet- 
ing of  the  company;  it  need  not 
be  shewn  that  he  is  the  beneficial 
owner  of  the  shares ; and  the  pre- 
siding officer  at  a meeting  of  the 
company  has  no  power  to  ques- 
tion the  right  of  a registered 


[VOL. 

COMPANY—  {Continued) . 
holder  to  exercise  the  privilege  of 
voting.  — Meaning  of  u share- 
holder,’’  “shareholder  in  his  own 
right,”  and  “shareholder  ab- 
solutely in  his  own  right,”  dis- 
cussed.— Sections  5 (4),  44,  45, 
50,  54,  60,  72,  73, 118,  123,  of  the 
Act,  considered— Review  of  the 
authorities. — Quoere,  whether  the 
qualification  “in  his  own  right” 
or  “absolutely  in  his  own  right” 
means  beneficial  holding. — Held, 
that  the  individual  plaintiffs  were 
duly  elected  directors  of  the  plain- 
tiff company,  at  a meeting  of  the 
company,  by  persons  there 
present  who  were  registered 
shareholders  of  the  company  in 
their  own  right  or  represented 
by  proxy  other  shareholders,  a 
majority  of  the  issued  shares 
being  represented,  and  the  pro- 
ceedings leading  up  to  the  meet- 
ing being  regular  and  legal. 
Tough  Oakes  Gold  Mines  Limited 
v.  Foster,  144. 

2.  Shares  — Application  for 
Transfer  on  Books — Companies 
Act,  R.S.O.  1914,  ch.  178,  sec.  121 
— Issue  of  Shares — Legality  and 
Regularity — Status  of  Applicants 
— Holders  of  Certificates — En- 
dorsement in  Blank — Title — Sec. 
54  (#)  of  Act.] — Upon  an  applica- 
tion under  sec.  121  of  the  Ontario 
Companies  Act,  R.S.O.  1914,  ch. 
178,  for  an  order  requiring  the 
defendant  company  to  register 
the  plaintiffs  as  owners  of  certain 
shares  of  the  capital  stock  of  the 
company,  and  upon  the  trial  of 
an  issue  arising  out  of  the 
application:  — Held,  that  the 
shares  were  legally  and  regularly 
issued. — (2)  That  the  plaintiffs 
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were  the  real  owners  of  the  shares 
and  entitled  to  a transfer  thereof 
— their  title  appearing  by  a share- 
certificate  endorsed  with  a trans- 
fer and  power  of  attorney,  signed 
by  the  person  named  in  the 
certificate  as  the  owner  of  the 
shares,  with  a blank  for  the  name 
of  the  transferee  and  attorney, 
and  the  certificate  being,  by  sec. 
54  (2)  of  the  Act,  prima  facie 
evidence  of  the  shareholder’s 
title  to  the  shares  mentioned  in 
it. — Smith  v.  Rogers  (1899),  30 
O.R.  256,  and  Castleman  v.  Wag- 
horh  Gwynn  & Co.  (1908),  41 
S.C.R.  88,  followed.  Lorsch  & 
Co.  v.  Shamrock  Consolidated 
Mines  Limited , 315. 

See  Contempt  of  Court — 
Contract,  4. 


CONDITION. 

See  Contract,  5. 


CONFLICTING  DECISIONS. 

See  Appeal. 


CONSENT  JUDGMENT. 

See  Contempt  of  Court. 


CONSIDERATION. 

See  Contract,  3. 


CONSOLIDATION  OF 
ACTIONS. 

See  Practice. 


CONSPIRACY. 

See  Contract,  5. 


CONTEMPT  OF  COURT. 

Disobedience  of  Consent  Judg- 
ment— Agreement  between  Muni- 
cipal Corporation  and  Street  Rail- 


CON.  OF  COURT — {Continued.) 
way  Company — Jurisdiction  of 
Ontario  Railway  and  Municipal 
Board  — Ontario  Railway  Act, 
R.S.O.  1914,  ch.  185,  sec.  260— 
Ontario  Railway  and  Municipal 
Board  Act,  R.S.O.  1914,  ch.  186, 
sec.  22 — Motion  to  Commit  Man- 
ager of  Company — Failure  to  Shew 
Duties  and  Powers  of  Manager — - 
Rule  553.] — A judgment  pro- 
nounced upon  the  consent  of  the 
parties  is  nevertheless  a judg- 
ment of  the  Court;  and  any 
disobedience  of  its  directions  is 
punishable  in  the  same  way  as 
if  it  had  not  been  based  on  con- 
sent.— By  a consent  judgment, 
the  defendant  street  railway  com- 
pany was  directed  to  furnish  the 
plaintiff  municipal  corporation 
with  a certain  statement  referred 
to  in  an  agreement  between  the 
company  and  the  corporation: — 
Held,  that  the  judgment  was  of 
greater  effect  than  a mere  agree- 
ment between  the  parties;  and 
that  the  Ontario  Railway  and 
Municipal  Board  had  no  juris- 
diction, exclusive  or  otherwise, 
whether  by  virtue  of  the  pro- 
visions of  the  Ontario  Railway 
Act,  sec.  260,  or  the  Ontario 
Railway  and  Municipal  Board 
Act,  sec.  22,  or  otherwise,  to 
punish  for  disobedience  of  the 
judgment. — If  it  be  shewn  that 
the  disobedience  of  a judgment  of 
the  Court  by  a corporation  is 
the  act  of  its  manager,  an  order 
for  his  committal  may  properly 
be  made;  by  Rule  553,  a judg- 
ment against  a corporation  wil- 
fully disobeyed  may  be  enforced 
by  attaclnnent  against  the 
directors  or  other  officers  of  the 
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CON.  OF  COURT — {Continued) . 
corporation;  and  a manager  or 
other  officer  who  had  the  power 
or  whose  duty  it  was  to  do  an 
act  which  the  corporation  was 
ordered  to  do  would  come  within 
the  Rule.  City  of  Toronto  v. 
Toronto  R.W.  Co.,  310. 


CONTRACT. 

1.  Brokers — Dealings  in  Grain 
for  Customer  — Speculation  in 
u Futures” — Intention  of  Custom- 
er as  to  Delivery — Knowledge  of 
Broker  — Wagering  Contract  — 
Malum  Prohibitum  — Criminal 
Code,  sec.  231.] — The  plaintiffs, 
grain-merchants  and  grain- 
brokers,  acting  as  brokers  for 
the  defendant,  a bank-clerk, 
bought  and  sold  for  him  grain 
upon  the  Winnpeg  Grain  Ex- 
change. All  the  transactions 
were  in  “ futures.”  The  defend- 
ant never  ordered  a purchase  or 
sale  with  the  intention  of  accept- 
ing or  making  delivery , and  the 
plaintiff’s  manager  knew  that 
the  defendant  was  merely  a bank- 
clerk,  and  that  his  orders  were 
purely  speculative: — Held,  that 
the  transactions  were  prohibited 
by  sec.  231  of  the  Criminal  Code, 
and  the  plaintiffs  could  not  re- 
cover a balance  said  to  be  due  to 
them  when  they  sold  at  a loss 
the  grain  which  the  defendant 
had  previously  purchased  upon 
margin  through  them. — Beamish 
v James  Richardson  & Sons 
Limited  (1914),  49  S.C.R.  595, 
followed.  James  Richardson  & 
Sons  Limited  v.  Gilbertson,  423. 

2.  Construction  of  Sewers  for 
City  Corporation — M is representa- 
tions of  Servant  of  Corporation  as 
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CONTRACT — (Continued) . 
to  Depth  of  Rock — Absence  of 
Fraud — Change  in  Line — Con- 
tract not  Abrogated — Powers  of 
City  Engineer — Contract-price — 
Extras — Decision  of  City  Engineer 
— u Final  and  Binding”  — 
Engineer  not  an  Impartial  Arbi- 
trator— Influence  of  Board  of  Con- 
trol— Contractors  not  Bound.] — 
The  plaintiffs  contracted  with 
the  defendant  city  corporation 
to  construct  sewers  in  city  streets 
for  a fixed  price.  After  the  work 
had  been  done,  and  the  plaintiffs 
had  been  paid  the  full  price 
stipulated  for,  they  claimed  a 
large  sum  in  addition;  only  a 
small  part  of  this  was  paid  to 
them;  and  they  sued  for  the 
balance,  alleging  that  the  defend- 
ant corporation  had  misrep- 
resented the  depth  of  the  rock 
to  be  encountered  in  the  course  of 
the  work;  that  the  line  of  the 
sewer  was  altered  by  the  corpora- 
tion, and  the  contract  in  fact 
abrogated;  and,  in  the  alter- 
native, the  plaintiffs  claimed  the 
sum  demanded  as  for  extra  work : — 
Held,  that  misrepresentations  as 
to  the  depth  of  rock  were  made 
by  an  officer  of  the  corporation 
to  the  plaintiffs,  and  were  acted 
upon  by  the  plaintiffs  in  fixing 
the  amount  of  their  tender;  but 
there  were  plans  and  specifica- 
tions upon  which  the  tender  was 
based  and  which  formed  a part  of 
the  contract;  the  plaintiffs  were 
bound  to  satisfy  themselves  as 
to  the  depth  of  rock;  there  was 
no  fraud  or  intentional  mislead- 
ing; the  officer  who  made  the 
representations  was  himself  mis- 
led— he  gave  the  information  in 
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good  faith;  and  the  plaintiff 
could  not  succeed  upon  this 
ground — (2)  That  the  change 
made  in  the  line  of  the  sewer  was 
within  the  power  of  the  engineer 
under  the  contract;  the  contract 
had  not  been  abrogated  or 
changed. — (3)  That  the  corpora- 
tion’s engineer  had  dealt  with 
the  plaintiffs’  claim  for  extras, 
but  that  his  action  was  not  final, 
because  he  was  not  an  impartial 
or  indifferent  arbitrator  between 
the  parties — his  action  being  in- 
fluenced by  the  corporation’s 
Board  of  Control,  as  shewn 
by  h is  own  testimony  at 

the  trial — and  the  plaintiffs  were 
entitled  to  recover  for  extra  work 
done.  — Hickman  & Co.  v. 
Roberts,  [1913]  A.C.  229,  Bristol 
Corporation  v.  John  Aird  & Co., 
ib.  241,  and  Temiskaming  and 
Northern  Ontario  Railway  Com- 
mission v.  Wallace  (1906),  37 
S.C.R  696,  followed.  Brennan 
& Hollinqworth  v.  City  of  Hamil- 
ton, 367. 

3.  Formation  — Letter  Quoting 
Prices  for  Supply  of  Coal  — 
Absence  of  Acceptance  and  Con- 
sideration — Fraud  — Right  of 
Rescission.]  — The  defendants, 
dealers  in  coal,  wrote  a letter  <to 
the  plaintiff,  a retailer  of  coal, 
quoting  prices  for  delivery  of 
coal  to  him  at  their  yards,  during 
a named  period.  No  quantity 
was  agreed  to  be  supplied;  and 
on  the  part  of  the  plaintiff  there 
was  no  undertaking  or  agreement 
to  purchase  from  the  defendants 
any  coal  whatever.  After  about 
40  tons  of  coal  had  been  supplied 
to  tlie  plaintiff,  it  transpired  that 


CONTRACT — ( Continued ) . 
he  had  attempted  to  bribe  a 
servant  of  the  defendants  to  issue 
false  weight-tickets  to  him,  and 
thus  defraud  the  defendants  for 
his  benefit: — Held,  that  there 
was  no  contract  between  the 
plaintiff  and  defendants. — Harty 
v.  Gooderham  (1871),  31  U.C.R. 
18,  and  Johnston  v.  Rogers  (1899), 
30  O.R  150,  followed. — Even  if 
there  was  a contract,  the  defend- 
ants had  the  right  to  rescind 
it  on  account  of  the  plaintiff’s 
fraud.  — Panama  and  South 
Pacific  Telegraph  Co.  v.  India 
Rubber  Gutta  Percha  and  Tele- 
graph Works  Co.  (1875),  L.R.  10 
Ch.  515,  followed.  Greenberg  v. 
Lake  Simcoe  Ice  Supply  Co.,  32 

4.  Gas  Company  — Municipal 
Corporation  — By-law  — Supply 
of  Gas — Rates  to  be  charged — 
Minimum  Monthly  Charge — In- 
consistency.]— A by-law  of  the 
city  council,  passed  in  conformity 
with  the  terms  of  an  agreement 
between  the  city  corporation  and 
the  gas  company,  defined  (as  set 
out  in  the  report)  the  prices  and 
terms  upon  which  the  company 
should  supply  gas  to  the  city 
corporation  and  the  inhabitants: 
— Held,  that  the  company,  in 
contracting  with  persons  entitled 
to  be  supplied  by  the  company 
with  gas  under  the  provisions  of 
the  agreement,  violated  their 
contract  contained  in  that  agree- 
ment, in  exacting  from  such 
persons  an  obligation  to  take, 
or  to  pay  for  if  they  did  not  take, 
a fixed  quantity  of  gas  monthly, 
or  in  other  fixed  periods.  Re  City 
of  Hamilton  and  United  Gas  and 
Fuel  Co.  of  Hamilton  Limited , 542. 
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5.  Sale  of  Goods  by  Manufac- 
turers— Condition  as  to  Prices  at 
which  Sales  to  be  Made  by  Vendee 
to  Customers — Criminal  Code , sec. 
498  (b),  (d) — Restraint  and  Injury 
of  Trade  and  Commerce — Unduly 
Preventing  or  Lessening  Com- 
petition — Combination  or  Con- 
spiracy — Agreement  — Public 
Policy — Action  for  Breach  of  Con- 
tract— Counterclaim — Cos£s.]  — A 
contract  for  the  sale  by  the  de- 
fendant company  to  the  plaintiff 
of  a quantity  of  nails  was  found 
to  be  subject  to  a provision  that 
the  plaintiff  would  sell  the  nails 
to  his  customers  at  a price  the 
same  as  the  “association  price;” 
and,  evidence  as  to  the  agreement 
and  operation  of  the  association 
being  given,  it  was  held,  having 
regard  to  the  scope  of  the  associa- 
tion— it  included  all  Canada — 
that  the  fixing  of  the  prices  of 
the  manufacturers,  the  whole- 
salers, and  the  jobbers,  to  re- 
tailers, precluded  competition  in 
the  trade  of  the  entire  product 
of  manufactures  of  this  industry 
in  Canada;  and  it  therefore  un- 
duly restrained  and  injured  trade 
and  commerce  in  relation  to  such 
articles,  contrary  to  clause  (b)  of 
sec.  498  of  the  Criminal  Code, 
and  unduly  prevented  or  lessened 
competition  in  the  purchase, 
barter,  and  sale  of  the  same,  con- 
trary to  clause  (d). — The  agree- 
ment was  contrary  to  public 
policy  and  in  breach  of  the  pro- 
visions of  sec.  498  of  the  Code. — 
The  action  and  counterclaim 
were  dismissed;  and,  as  the 
parties  were  in  pari  delicto,  no 
order  was  made  as  to  costs. — 


CONTRACT — ( Continued ) . 
Review  of  the  English,  American, 
and  Canadian  cases. — The  pro- 
visions of  sec.  498  are  to  be  con- 
strued as  a departure  from  the 
common  law  of  England,  as  laid 
down  in  the  decided  cases,  to  the 
extent  that  sec.  498  differs  from 
the  common  law.  — Attorney- 
General  of  the  Commomwealth  of 
Australia  v.  Adelaide  Steamship 
Co.,  [1913]  A.C.  781,  distinguish- 
ed.— Standard  Oil  Co.  of  New 
Jersey  v.  United  States  (1910), 
221  U.S.  1,  approved  and  applied. 
— Rex  v.  Elliott  (1905),  9 O.L.R. 
648,  and  Wampole  & Co.  v.  F.  E. 
Karn  Co.  Limited  (1906),  11 

O.L.R.  619,  followed.  Dominion 
Supply  Co.  v.  T.  L.  Robertson 
Manufacturing  Co.  Limited,  495. 

6.  Work  and  Materials  for 
Buildmg — Substantial  Completion 
when  Building  Destroyed  by  Fire 
— Right  of  Contractor  to  Recover — 
Enforcement  of  Mechanic s Lien.] 
— The  plaintiff  company  con- 
tracted with  the  defendant  school 
board  to  do  work  and  supply 
materials  for  the  plumbing  and 
heating  of  a school-building 
which  was  being  erected  by  the 
board.  The  work  was  com- 
pleted, with  the  exception  of  the 
painting  of  a radiator,  the  cost 
of  which  would  not  have  exceed- 
ed $5,  when  the  building  was 
destroyed  by  fire: — Held,  that 
the  plaintiff  company  was  en- 
titled to  enforce  a mechanic’s 
lien  for  the  balance  of  the  con- 
tract price,  less  $5,  notwith- 
standing that  a small  portion  of 
the  work  had  not  been  done. — 
H.  Dakin  & Co.  Limited  v.  Lee, 
[1916]  1 K.B.  566,  applied  and 
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followed.  Taylor  Hardware  Co. 
v.  Hunt,  85. 

See  Banks  and  Banking — 
Contempt  of  Court  — Dis- 
covery, • 2 — Insurance  — In- 
terest— Mechanics’  Liens  — 
Mortgage  — Municipal  Cor- 
porations, 1 — Schools. 


CONVEYANCE  OF  LAND. 

See  Deed — Gift. 


CONVICTION. 

See  Canada  Temperance  Act 
— Criminal  Law  — Ontario 
Temperance  Act. 


CORPORATION. 

See  Company  — Municipal 
Corporations — Schools. 


COSTS. 

1.  Proceeding  under  sec.  If.Jf.9  of 
Municipal  Act  — County  Court 
Judge  — Persona  Designata  — 
Power  to  Award  Costs — Judges’ 
Orders  Enforcement  Act,  sec.  2 — 
Power  of  Court  on  Appeal — 
Discretion — Costs  of  Appeal.] — 
A County  Court  Judge  acting  as 
persona  designata  in  a proceeding 
under  sec.  449  of  the  Municipal 
Act,  R.S.O.  1914,  ch.  192,  has 
jurisdiction  to  award  costs:  sec. 
2 of  the  Judges’  Orders  Enforce- 
ment Act,  R.S.O.  1914,  ch.  79; 
and  the  Court,  on  appeal  from 
the  Judge’s  order,  has  juris- 
diction to  pronounce  the  order 
which  he  should  have  pro- 
nounced, as  well  as  to  deal  with 
the  costs  of  appeal. — But  in  this 
case  the  Court,  in  its  discretion, 
varying  the  order  originally  pro- 
nounced by  it  (38  O.L.R.  538), 


COSTS — ( Continued ) . 
directed  that  neither  party  should 
pay  or  receive  costs  in  respect 
of  the  proceedings  before  the 
County  Court  Judge  or  of  the 
appeal.  Re  Township  of  Ashfield 
and  County  of  Huron,  332. 

2.  Scale  of  Costs — Taxation — 
Action  in  Supreme  Court — Order 
of  Divisional  Court  Directing  Ref- 
erence to  Assess  Damages  and  for 
Payment  of  Costs  “ forthwith  after 
Taxation” — Damages  Assessed  at 
Sum  within  Jurisdiction  of  County 
Court - — Rule  6^9 — Application  of 
— “ Order  to  the  Contrary  ” — Costs 
of  Action — Costs  of  Reference .] — 
The  order  of  Middleton,  J.,  in 
Chambers,  38  O.L.R.  535,  was 
affirmed  except  as  to  the  costs 
of  the  reference  directed  by  the 
former  order  of  the  Divisional 
Court.  As  to  these  costs,  it  was 
held  (Riddell,  J.,  dissenting), 
that  they  should  be  taxed  on  the 
County  Court  scale. — Abbott  v. 
Andrews  (1882),  8 Q.B.D.  648, 
and  Mcllhargey  v.  Queen  (1911), 
2 O.W.N.  781,  916,  referred  to. 
Avery  & Son  v.  Parks,  74. 

3.  Security  for  Costs — Public- 
Authorities  Protection  Act,  R.S.O. 
191 4,  ch.  89,  sec.  16  — Action 
against  Peace  Officers — Entry  of 
Dwelling-house  — Trespass  — 
Search,  Arrest,  and  Imprison- 
ment — Slander  — Accusation  of 
Theft  — Absence  of  Warrant  — 
Execution  or  Intended  Execution 
of  Public  Duty — Good  Defence 
upon  Merits — Discretion — Crim- 
inal Code,  sec.  30.] — The  order 
of  Middleton,  J.,  39  O.L.R. 
49,  was  reversed,  and  the  order 
of  the  Master  in  Chambers  dis- 
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COSTS — ( Continued ) . 
missing  the  defendants’  applica- 
tion for  security  for  costs  under 
sec.  16  of  the  Public  Authorities 
Protection  Act,  R.S.O.  1914,  ch. 
89,  was  restored  upon  the 
grounds — Lennox,  J.,  hesitating, 
and  Rose,  J.,  dissenting — that 
the  acts  of  the  defendants  (who 
were  constables)  were  not  done 
in  execution  or  intended  execution 
of  any  public  duty;  that  the 
defendants  had  not  shewn  a 
good  defence  upon  the  merits  nor 
that  the  action  was  trivial  or 
vexatious ; and  that  the  order 
was  a discretionary  one  and  the 
defendants’  conduct  was  not 
such  that  a discretion  should  be 
exercised  in  their  favour.  Mc- 
Tavish  v.  Lannin  and  Aitchison, 
49,  445. 

4.  Taxation — Item  9 of  Tariff 
“A”  — Interpleader  Proceedings 
— Final  or  Interlocutory— Rule  3 
( b ) — u Action.  ’ ’] — Interp  leader 
proceedings  arising  out  of  a 
seizure  by  the  sheriff  of  goods 
under  an  execution  against  A., 
which  goods  are  claimed  by  B., 
are  interlocutory  proceedings, 
and  the  costs  of  an  interpleader 
order,  made  on  the  application 
of  the  sheriff,  should  be  taxed 
and  allowed  according  to  item  9 
of  tariff  “A”  (Rules  of  1913).— 
Review  of  the  decided  cases. — 
Rule  3 (&)— ' Action’  shall  include 
. . . proceedings  for  relief  by  in- 
terpleader”— does  not  change the 
clearly  established  law  that  inter- 
pleader proceedings  in  an  action 
are  interlocutory ; it  affects  merely 
the  right  of  appeal.  Western 
Canada  Flour  Mills  Co.  Limited 
v.  D.  Matheson  & Sons,  59. 


COSTS—  {Continued) . 

See  Contract,  5 — Landlord 
and  Tenant — Mistake — Ont- 
ario Temperance  Act,  4 — 
Practice  — Sale  of  Goods  — 
Trade  Mark. 


COUNTERCLAIM. 

See  Contract,  5 — Mortgage, 

1. 


COUNTY  COURT  JUDGE. 

See  Costs,  1 — Ditches  and 
Watercourses  Act. 


COURTS. 

See  Appeal  — Costs  — Divi- 
sion Courts. 


COVENANT. 

See  Landlord  and  Tenant — 
Mortgage,  1. 

CRIMINAL  LAW. 

1.  Magistrate’ s Conviction  — 
Motion  to  Quash — Adequate  Rem- 
edy by  Appeal  — Right  to 
Certiorari  Taken  away — Ontario 
Summary  Convictions  Act,  sec. 
10  ( 1 ),  (3) — Criminal  Code,  sec. 
1122.] — The  decision  of  Suther- 
land, J.,  Rex  v.  Chappus  (1917), 

38  O.L.R.  576,  was  affirmed. — 
Regina  v.  Bolton  (1841),  1 Q.B. 
66,  Rex  v.  Morn  Hill  Camp  Com- 
manding Officer,  [1917]  1 K.B. 
176,  and  Rex  v.  Cantin  (1917), 

39  O.L.R.  20,  followed.  Rex  v. 
Chappus,  329. 

2.  Murder  — Conviction  — Ap- 
plication by  Prisoner  for  Leave  to 
Appeal — Grounds  for  Stated  Case 
— Judge’s  Charge — Inaccuracies 
and  Omissions — Improper  Ad- 
mission of  Evidence — Admission 
at  Request  of  Prisoner — New  Trial 
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CRIMINAL  LAW — (Continued) . 
— Discretion — Criminal  Code,  sec. 
1019 — Substantial  Wrong  or  Mis- 
carriage.]— It  is  not  proper,  even 
in  a capital  case,  because  it  may 
be  possible  to  pick  out  isolated 
sentences  in  the  charge  of  the 
trial  Judge,  which  may  seem, 
when  divorced  from  their  context, 
to  be  inaccurate  or  incomplete,  to 
hold  that  there  has  been,  because 
of  this,  error,  if,  reading  the 
charge  as  a whole,  it  is  manifest 
that  it  was  a proper  one  and 
that  the  inaccuracies,  real  or 
supposed,  cannot  have  misled  the 
jury. — It  is  not  competent  for  a 
prisoner,  at  whose  request  evi- 
dence has  been  admitted, 
especially  when  that  evidence 
would  have  been  properly  re- 
ceived if  an  affidavit  had  been 
filed  proving  that  the  witnesses 
were  absent  or  unable  to  attend, 
afterwards  to  turn  round  and 
seek  to  obtain  a new  trial  upon 
the  ground  that  the  evidence 
was  improperly  admitted — The 
granting  of  a new  trial,  even  in  a 
capital  case,  is  a matter  which 
lies  in  the  discretion  of  the  Court. 
— A motion  to  an  appellate 
Court  for  leave  to  appeal  and  for 
a direction  to  the  trial  Judge  to 
state  a case,  after  a trial  and 
conviction  of  the  prisoner  for 
murder,  upon  the  grounds  of  the 
improper  admission  at  the  trial 
of  the  d3positions  of  witnesses 
taken  upon  the  preliminary  hear- 
ing and  of  misdirection  and  non- 
direction, was  refused.  Section 
1019  of  the  Criminal  Code 
applied.  Rex  v.  Hogue,  427. 

See  Canada  Temperance  Act 
— Ontario  Temperance  Act. 


CUSTOMER. 

See  Banks  and  Banking — 
Contract,  1. 

DAMAGES. 

See  Costs  , 2 — Highway  , 1 — 
Negligence — Sale  of  Goods — 
Sheriff — Trade  Mark. 


DEBTS. 

See  Will. 

DECEIT. 

See  Sale  of  Goods — Trade 
Mark. 

DEED 

Conveyance  of  Land — Defect  in 
Form  — Parties  — Omission  of 
Words  Identifying  with  Grantor 
and  Grantee — Mistake  in  Dower 
Clause — Sufficiency  to  Pass  Title 
— Vendors  and  Purchasers  Act.] — 
In  a deed  intended  to  convey 
land  and  signed  and  sealed  by 
the  owner  of  the  land  and  his 
wife,  the  parties  were  named  as 
of  the  first,  second,  and  third 
parts,  the  words  “hereinafter 
called  the  grantor”  and  “here- 
inafter called  the  grantee”  not 
being  added,  while  the  grant  was 
in  the  words  “the  grantor  doth 
grant  unto  the  grantee,”  and 
“the  party  of  the  third  part,  wife 
of  the  party  of  the  second  part” 
barred  her  dower — her  husband 
being  named  as  party  of  the  first 
part: — Held,  notwithstanding  the 
defect  in  form,  that  the  deed 
passed  the  title  to  the  land;  and 
an  objection  to  the  title  of  the 
intended  grantee  was,  upon  an 
application  under  the  Vendors 
and  Purchasers  Act,  declared 
invalid. — Lord  Say  and  Seal’s 


614 


ONTARIO  LAW  REPORTS. 
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Case  (1711),  10  Mod.  41,  and 
Mill  v.  Hill  (1852),  3 H.L.C.  828, 
followed.  Re  Galbraith  and  Ker- 
rigen , 519. 

See  Gift  — Mortgage  — 
Trusts  and  Trustees. 


DEFAMATION. 

See  Costs,  3. 

DEPOSIT  OF  SECURITIES. 

See  Banks  and  Banking. 

DEVISE. 

See  Will. 

DEVOLUTION  OF  ESTATES 
ACT. 

See  Partition — Will. 

DIRECTORS. 

See  Company,  1. 

DISCOVERY. 

1.  Action  to  Restrain  Nuisance 
— Glue  and  Fertilizer  Factory — 
Negligence  in  Operation — Inspec- 
tion by  Witnesses  and  Experts 
— Rules  266, 870. \ — The  plaintiffs 
alleged  that  the  business  carried 
on  by  the  defendants  in  their  glue 
and  fertilizer  factory  constituted 
a nuisance,  and  that  the  defend- 
ants were  negligent  in  the  opera- 
tion of  their  factory  and  plant; 
and  the  plaintiffs  claimed  an 
injunction  and  damages: — Held, 
that  the  plaintiffs  were  entitled 
to  an  order,  under  Rules  266  and 
370,  for  the  inspection  (before 
the  trial  of  the  action)  of  the 
defendants’  factory  by  the  plain- 
tiffs’ witnesses  and  experts. — 
Barlow  v.  Bailey  (1870),  18  W.R. 


[vol. 

D ISCOVERY — {Continued) . 
783,  distinguished.  Danforth 
Glebe  Estate  Limited  v.  Harris 
Co.,  553. 

2.  Examination  of  Defendant — 
Production  of  Documents — Leturs 
W ritten  1 1 withou  t Prejudice  ’ ’ 

Leading  up  to  Agreement  — 
Examination  Deferred  until  after 
Examination  of  Plaintiff  : — 
Breaches  of  Contract — Disclosure 
— Scope  of  Examination.] — The 
whole  machinery  of  pleadings, 
particulars,  and  discovery  by 
production  of  documents  and 
examination  of  the  parties,  is  for 
the  purpose  of  enabling  an  action 
to  be  fairly  and  properly  tried. — 
The  plaintiff  (under  an  agree- 
ment) claimed  commissions  on 
insurances  effected;  and  it  was 
held,  that  the  defendants  must, 
in  making  discovery,  produce  the 
letters,  originally  written  without 
prejudice,  leading  up  to  the  agree- 
ment sued  upon;  and  that  the 
defendant  R.,  the  managing 
director  of  the  company,  must, 
upon  his  examination  both  as  a 
defendant  and  as  an  officer  of  the 
defendant  company,  answer  pro- 
per questions  arising  out  of  the 
correspondence.  — (2)  That  the 
defendants  should  state  whether 
they  employed  detectives,  and 
whether  the  persons  whom  the 
plaintiff  was  said  to  have  can- 
vassed were  employed  by  these 
detectives,  and  whether  the 
breaches  on  which  the  defendants 
relied  were  those  reported  to 
them  by  the  detectives;  but  the 
plaintiff  had  not  the  right  to  see 
the  correspondence  between  the 
defendants  and  the  detectives. — 
(3)  That  the  plaintiff  should 
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DISC  O VERY — ( Continued) . 
submit  to  a full  examination  as 
to  his  conduct,  before  calling 
upon  the  defendants  to  disclose 
that  upon  which  they  relied. — 
(4)  That  the  plaintiff  was  not 
entitled  to  discovery  for  the 
purpose  of  ascertaining  how  the 
case  against  him  was  to  be  proved 
— he  was  entitled  only  to  know 
what  the  case  was.  Pearlman 
v.  National  Life  Assurance  Co. 
of  Canada,  IN- 
DISCRETION. 

See  Costs,  1,  3 — Criminal 
Law,  2. 

DISTRIBUTION  OF  ESTATES. 

Insolvent  Estate  of  Deceased 
Person — Moneys  Made  by  Sheriff 
under  Execution  before  Adminis- 
tration Order — Rule  613  ( b ) — 
Creditors  Relief  Act,  R.S.O.  1914, 
ch.  81 — Priorities — Trustee  Act, 
R.S.O.  1914,  ch.  121,  sec.  63  in- 
payment into  Court  by  Sheriff — 
Distribution  Pari  Passu  among  all 
Creditors .] — Section  63  (1)  of  the 
Trustee  Act,  R.S.O.  1914,  ch.  121, 
abolishes  all  priority  among 
creditors  in  the  administration 
of  the  estates  of  deceased  per- 
sons; and  any  lien  derived  from 
an  execution  against  the  executor 
of  a deceased,  placed  in  the  hands 
of  a sheriff,  gives  the  execution 
creditor  no  priority  over  the  other 
creditors.  The  assets  of  the 
deceased  become,  in  the  hands  of 
his  representative,  a trust  for  the 
benefit  of  the  creditors;  and  this 
trust  has,  by  virtue  of  sec.  63  (1), 
priority  over  and  prevails  against 
any  execution. — Bank  of  British 
North  America  v.  Mallory  (1870), 


DIS.  OF  ESTATES-— (Continued) . 
17  Gr.  102,  followed. — The  Credi- 
tors Relief  Act,  now  R.S.O.  1914, 
ch.  81,  has  made  no  change:  its 
provisions  are  for  the  purpose  of 
regulating  the  rights  of  execution 
creditors  inter  se. — Where  the 
executors  of  a deceased  person, 
who  left  some  property  and  many 
creditors,  instead  of  taking  pro- 
ceedings (under  Rule  613  (b))  to 
prevent  the  creditors  suing  pend- 
ing realisation  of  the  estate, 
allowed  the  goods  of  the  deceased 
to  be  sold  by  a sheriff  under 
execution,  it  was  ordered  that 
the  proceeds  of  the  sale  should 
be  paid  into  Court  by  the  sheriff, 
to  the  credit  of  an  administration 
proceeding  subsequently  insti- 
tuted, to  be  distributed  pari 
passu  among  all  creditors.  Re 
Williamson,  Pennell  v.  McCut- 
cheon,  413. 


DITCHES  AND  WATER- 
COURSES ACT. 

Award  of  Township  Engineer — 
Objections  of  Land-owner — Drain 
Crossing  Lines  of  Dominion  Rail- 
way— Railway  Act,  R.S.C.  1906, 
ch.  37,  sec.  251  (4) — Insufficient 
Outlet — R.S.O.  1914,  ch.  260,  sec. 
6 — Personal  Attendance  of  Engi- 
neer — Sec.  16  — Action  to  Re- 
strain Engineer  and  Contractor 
from  Proceeding  under  Award — 
Remedy  by  Appeal  to  County 
C ourt  Judge  — Sec.  21  — Curative 
Provisions  of  sec.  23 — Dismissal 
of  Action.] — The  Ditches  and 
Watercourses  Act,  now  ch.  260 
of  R.S.O.  1914,  is  intended  to 
simplify  local  drainage  works  and 
make  them  as  inexpensive  as 
possible,  to  prevent  litigation, 
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DIT.  & WAT.  ACT — {Continued) . 
and  to  make  an  award  under 
the  Act,  when  once  made  and 
after  the  time  for  appealing 
therefrom  has  elapsed,  binding 
upon  parties  who  have  had 
notice  of  the  proceedings  and 
of  the  award,  notwithstanding  a 
failure  to  comply  strictly  with 
the  provisions  of  the  Act,  or 
defects  in  form  or  substance  in 
the  proceedings  or  in  the  award. 
— In  an  action  by  the  owner  of 
land  in  a township  against  the 
township  engineer  and  a con- 
tractor to  restrain  them  from 
proceeding  with  work  directed 
by  the  engineer’s  award  to  be 
done  upon  the  plaintiff’s  land 
and  for  damages,  various  objec- 
tions were  made  to  the  award. 
The  plaintiff  failed  to  appeal 
from  the  award  to  the  County 
Court  Judge  within  the  proper 
time: — Held,  that  all  the  objec- 
tions were  covered  by  sec.  23 
of  the  Act;  that  the  plaintiff  had 
a complete  remedy  by  an  appeal 
* under  sec.  21;  and  that  he  was 
not  entitled  to  the  relief  asked. — 
Miller  v.  Grand  Trunk  R.W.  Co. 
(1880),  45  U.C.R.  222,  and  In  re 
Robertson  and  Township  of  North 
Easthope  (1888-9),  15  O.R.  423, 
16  A.R.  214,  referred  to.  Otto  v. 
Roger  and  Kelly,  127. 


DIVISION  COURTS. 

1.  Jurisdiction  — Division 
Courts  Act,  R.S.O.  1914,  ch.  63, 
sec.  62  ( 1 ) (a) — u Personal  Action” 
— Trespass  to  Land.] — An  action 
for  trespass  to  land  is  not  within 
the  jurisdiction  of  a Division 
Court. — The  words  “personal 
actions”  in  sec  62  (1)  (a)  of  the 


DIV.  COURTS — {Continued) . 
Division  Courts  Act,  R.S.O.  1914, 
ch.  63,  do  not  include  an  action 
for  trespass  to  land. — Decision 
of  Anglin,  J.,  in  Neely  v.  Parry 
Sound  River  Improvement  Co. 
(1904),  8 O.L.R.  128,  followed. 
Re  Harmston  v.  Woods,  105. 

2.  Jurisdiction  — Division 
Courts  Act,  R.S.O.  1914,  ch.  63, 
sec.  62  ( 1 ) (a) — “ Personal  Action” 
— Trepass  to  Land — Title  to  Land 
not  in  Question  — Cos£s.]  — An 
action  for  trespass  to  land  in 
which  no  question  of  title  is 
involved,  is  a “personal  action,” 
within  the  meaning  of  sec.  62  (1) 
(a)  of  the  Division  Courts  Act, 
R.S.O.  1914,  ch.  63.— Dictum 
of  Anglin,  J.,  in  Neely  v.  Parry 
Sound  River  Improvement  Co. 
(1904),  8 O.  L.  R.  128,  dis- 
approved. — Re  Harmston  v. 
Woods  (1917),  39  O.L.R.  105, 
overruled. — History  of  the  legis- 
lation and  review  of  the  authori- 
ties. McConnell  v.  McGee,  460. 

DIVISIONAL  COURTS. 

See  Appeal — Costs,  2. 


DIVORCE. 

See  Husband  and  Wife,  1. 


DOMICILE. 

See  Husband  and  Wife,  1. 

DEED. 

See  Deed — Partition. 

DRAINAGE. 

See  Ditches  and  Water- 
courses Act — Municipal  Cor- 
porations, 2. 
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EASEMENT. 

Artificial  Waterway  Crossing 
Highway — User  for  Milling  Pur- 
poses for  Forty  Years — Cessation 
of  User  for  Sixteen  Years  before 
Action — Prescription  at  Common 
Law — Prescription  under  Limita- 
tions Act,  secs.  34-  et  seq. — Pre- 
scription by  Way  of  Lost  Grant — 
Legal  Origin  of  Right — Presump- 
tion — Evidence  — Permanent 
Character  of  Waterway  — - Com- 
mercial Value  of  Mill-privilege — 
Effect  of  Non-user  — Abandon- 
ment ■ — Parties  — Village  and 
County  Corporations — Control  of 
Highway  — Interference  with 
Waterway  — Restoration.]  — The 
plaintiff  claimed  as  an  easement 
the  right  to  carry  an  artificial 
stream  of  water  across  a highway, 
formerly  in  the  control  of  the 
defendant  village  corporation, 
but  since  1912  in  the  control  of 
the  defendant  county  corpora- 
tion: — Held,  upon  the  facts 
appearing  in  the  report,  that  the 
plaintiff  could  not  claim  pre- 
scription at  common  law. — Bur- 
rowes  v.  Cairns  (1846),  2 U.C.R. 
288,  and  Grand  Hotel  Co.  v.  Cross 
(1879),  44  U.C.R.  153,  followed. 
— The  plaintiff  could  not  sub- 
stantiate a claim  under  the  Limi- 
tations Act,  R.S.O.  1914,  ch.  75, 
secs.  34  et  seq.,  because  the  ease- 
ment had  not  been  actually  en- 
joyed by  him  since  1898;  to  suc- 
ceed under  the  statute  the  plain- 
tiff must  shew  that  he  had 
brought  water  down  the  raceway 
within  twelve  months  prior  to 
the  commencement  of  the  action. 
— Lancaster  v.  Eve  (1859),  5 
C.B.N.S.  717,  distinguished. — 
But  the  plaintiff  had  in  1898 


EA  SEMENT — ( Continued ) . 
acquired  a prescriptive  right  by 
way  of  lost  grant,  which  had  not 
since  been  lost,  and  which  had 
been  infringed  by  the  defendants 
or  one  of  them. — Review  of  the 
authorities. — No  evidence  being 
adduced  to  shew  when  the  high- 
way became  a highway,  it  was 
entirely  consistent  with  all  the 
evidence  that  the  plaintiff’s  pre- 
decessors in  title  originally  owned 
the  lands  now  constituting  the 
highway,  and  that  these  lands 
were  dedicated  by  them  as  a 
highway,  reserving  the  easement 
over  them;  and  every  presump- 
tion should  be  made  in  favour 
of  the  legal  origin  of  the  plaintiff’s 
enjoyment  of  the  right. — The 
waterway  was  of  a permanent 
and  not  of  a temporary  char- 
acter; the  site  possessed,  at  the 
time  the  action  was  brought, 
substantial  commercial  value  as 
a mill-privilege;  and  prescriptive 
rights  in  it  might  be  acquired 
and  retained,  notwithstanding 
that  the  plaintiff  was  not  actually 
exercising  his  rights. — There  was 
no  abandonment  by  the  plaintiff 
of  the  rights  which  he  possessed 
in  1898. — The  defendant  village 
corporation  still  had  an  interest 
in  the  highway,  and  was  properly 
made  a party. — And  the  plaintiff 
was  found  entitled  to  the  relief 
claimed.  Abell  v.  Village  of 
Woodbridge  and  County  of  York, 
382. 


ELECTION. 

See  Partition. 


ELECTION  OF  DIRECTORS. 

See  Company,  1. 
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ENGINEER. 

See  Contract,  2 — Ditches 
and  Watercourses  Act. 

EQUITABLE  ASSIGNMENT. 

See  Banks  and  Banking. 

ESTATE. 

See  Distribution  of  Estates 
— Mortgage,  2. 

ESTOPPEL. 

See  Husband  and  Wife,  1 — 
Mortgage,  2. 

EVIDENCE. 

See  Assignments  and  Pre- 
ferences, 2 — Criminal  Law, 2 
— Discovery  — Easement  — 
Gift  — Highway,  3 — Husband 
and  Wife,  2 — Ontario  Temper- 
ance Act,  3,  4,  5 — Railway — 
Street  Railway — Trade  Mark 
— Venue. 


EXAMINATION  OF  PARTIES. 

See  Discovery,  2. 

EXCHANGE  OF  PROPERTIES. 

See  Mortgage,  1. 

EXECUTED  CONTRACT. 

See  Municipal  Corpora- 
tions, 1. 


EXPERTS. 

See  Discovery,  1. 


EXTRAS. 

See  Contract,  2. 


FALSE  REPRESENTATIONS. 

See  Sale  of  Goods. 


FIDELITY  BOND. 

See  Mistake. 


FIDUCIARY  RELATION. 

See  Gift. 


FINAL  ORDER  OF 
FORECLOSURE. 

See  Mortgage,  2. 


FIRE. 

See  Contract,  6. 


FIRE  INSURANCE. 

See  Insurance. 


FORECLOSURE. 

See  Mortgage,  1,  2. 

FOREIGN  COURT. 

See  Husband  and  Wife,  1. 

FOREIGN  DIVORCE. 

See  Husband  and  Wife,  1. 

FORFEITURE. 

See  Mines  and  Mining. 


EXECUTION. 

See  Distribution  of  Estates 
-Sheriff. 


EXECUTORS. 

See  Will. 

EXEMPTIONS. 

See  Assessment  and  Taxes. 


FORMATION  OF  CONTRACT. 

See  Contract,  3. 


FOX. 

See  Animals. 

FRAUD  AND  MISREPRE- 
SENTATION. 

See  Contract,  2,  3 — Husband 
and  Wife,  1 — Sale  of  Goods. 
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FUTURES. 

See  Contract,  1. 


GAME  AND  FISHERIES  ACT. 

See  Animals. 


GAS. 

See  Contract,  4. 


GIFT. 

Parent  and  Child — Voluntary 
Conveyance  of  Land  by  Mother  to 
Daughter  — Undue  Influence  — 
Fiduciary  Relation  — *•  Onus  — 
Evidence — Public  Policy .] — There 
are  two  classes  of  cases  in  which 
voluntary  gifts  of  property  will 
be  set  aside:  first,  where  the 

Court  is  satisfied  that  the  gift 
was  the  result  of  influence  ex- 
pressly used  by  the  donee  for  the 
purpose;  second,  where  the  rela- 
tions between  the  donor  and 
donee  have,  at  or  shortly  before 
the  execution  of  the  gift,  been 
such  as  to  raise  a presumption 
that  the  donee  has  influence  over 
the  donor,  and  that  presumption 
has  not  been  rebutted  by  proof 
that  the  gift  was  the  spontaneous 
act  of  the  donor  in  circumstances 
which  enabled  him  to  exercise  an 
independent  will.  The  first  class 
of  cases  depends  on  the  principle 
that  no  one  shall  be  allowed  to 
retain  any  benefit  from  his  own 
fraud  or  wrongful  act.  In  the 
second  class,  the  Court  interferes 
on  the  ground  of  public  policy 
and  to  prevent  the  relations 
which  exist  between  the  parties 
and  the  influence  arising  there- 
from being  abused. — The  donor 
may  be  well  aware  of  what  he 
is  doing;  yet,  if  his  disposition  to 
do  it  is  produced  by  undue  in- 


GIFT — ( Continued ) . 
fluence,  the  transaction  will  be 
set  aside — Huguenin  v.  Baseley 
(1807),  14  Ves.  273,  Hoghton  v. 
Hoghton  (1852),  15  Beav.  278, 
Parfitt  v.  Lawless  (1872),  L.R.  2 
P.  & D.  462,  Allcard  v.  Skinner 
(1887),  36  Ch.  D.  145,  and 
McCaffrey  v.  McCaffrey  (1891), 
18  A.R.  599,  followed.— And  this 
case  was  held  to  come  within 
both  classes;  and  a voluntary 
deed  of  land  from  an  aged  mother 
to  her  daughter  was  set  aside. 
Vanzant  v.  Coates , 557. 

GROSS  NEGLIGENCE. 

See  Highway,  3. 

GUARANTY. 

Sss  Mistake. 


HIGH  SCHOOLS. 

See  Schools. 


HIGHWAY. 

1.  Nonrepair  — Breach  of 
Statutory  Duty  of  Municipal  Cor- 
poration— Neglect  to  Strengthen 
Bridge — Municipal  Act,  R.S.O. 
191  If.,  ch.  192,  sec.  If.60 — Loss 
Occasioned  to  Individual  by  being 
Obliged  to  Use  another  Way — 
“ Damages”  — “ Default ” — Re- 
moteness— Cause  of  Action .] — The 
plaintiff  sued  a township  cor- 
poration for  damages  alleged  to 
have  been  sustained  by  him 
owing  to  their  breach  of  duty 
in  neglecting  to  repair  a bridge, 
part  of  a highway,  so  as  to  make 
it  sufficiently  strong  to  bear  the 
weight  of  his  traction-engine  and 
threshing-machine.  The  trial 
Judge  found  that,  by  reason  of 
the  bridge’s  limited  carrying 
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HIGHWAY — (Continued) . 
power,  the  plaintiff  was  justified 
in  refusing  to  cross,  and  that  he 
had  sustained  loss  by  reason  of 
going  upon  his  threshing  business 
by  some  other  way: — Held,  that 
the  loss  of  which  the  plaintiff 
complained  was  not  “damages” 
sustained  by  him  by  reason  of 
the  “default”  of  the  defendants, 
within  the  meaning  of  sec.  460 
of  the  Municipal  Act,  R.S.O. 
1914,  ch.  192;  and,  if  it  were,  the 
damages  would  be  too  remote; 
and,  therefore,  the  action  was 
not  maintainable. — Semble,  that 
the  enactment  really  covers  only 
what  may  be  in  a general  way 
described  as  “accident”  cases. — 
Review  of  the  authorities.  — 
Strang  v.  Township  of  Arran 
(1913),  28  O.L.R.  106,  considered 
and  distingushed. — Glossop  v. 
Heston  and  Isleworih  Local  Board 
(1879),  12  Ch.  D.  102,  Nash  v. 
Rochford  Rural  District  Council, 
[1917]  1 K.B.  384,  and  Winter- 
bottom  v.Lord  Derby  (1867),  L.R. 
2 Ex.  316,  applied  and  followed. 
Dick  v Township  of  Vaughan, 
187. 

2.  Nonrepair  — Collapse  of 
Bridge  under  Traction-engine  — 
Liability  of  Township  Corpora- 
tion for  Damage  to  Engine — 
Notice  of  Claim  and  Injury — 
Informal  Notice  in  Writing — 
Sufficiency — Excuse  for  Want  or 
Insufficiency  of  Notice — Absence 
of  Prejudice  — Municipal  Act, 
R.S.O.  1914,  ch.  192,  sec.  4$0 
( 4 ),  (£)•] — The  plaintiff’s  trac- 
tion-engine having  been  injured 
by  reason  of  the  collapse  of  a 
township  bridge  over  which  it  was 
being  driven,  and  this  action 


[vol. 

HIGHWAY — {Continued) . 
being  brought  against  the  town- 
ship corporation  to  recover 
damages  for  the  injury,  it  was 
held,  that  the  question  of  the 
defendant  corporation’s  liability 
was  concluded  by  Linstead  v. 
Township  of  Whitchurch  (1916), 
36  O.L.R.  462,  which  arose  out 
of  the  same  occurrence. — No 
formal  notice  in  writing  of  the 
plaintiff’s  claim  or  of  the  injury 
complained  of  was  served  within 
thirty  days  of  the  happening  of 
the  injury,  as  required  by  sec. 
460,  sub-sec.  (4),  of  the  Muni- 
cipal Act,  R.S.O.  1914,  ch.  192; 
but  notice  in  writing  was  given 
within  the  proper  time  by  the 
plaintiff  in  the  other  action,  and 
the  Reeve  learned  of  the  injury 
to  the  engine  on  the  day  after 
the  accident.  Within  the  thirty 
days,  also,  a letter  was  received 
by  the  Reeve  from  T..,  who  had 
repaired  the  engine,  enclosing 
an  account  for  the  repairs  and 
asking  payment  thereof ; this 
was  sent  by  direction  of  the 
plaintiff;  it  made  clear  the  con- 
nection between  the  accident  and 
the  repairs;  and  the  clerk  of  the 
municipality  wrote  to  T.  acknow- 
ledging the  receipt  of  the  letter 
and  saying  that  the  council 
disclaimed  liability  and  refused 
to  pay: — Held,  that  the  notice 
given  by  T.  was  sufficient  to 
satisfy  the  statute;  or,  if  it  was 
not,  that  there  was  reasonable 
excuse  for  the  want  or  insuffi- 
ciency of  the  notice — it  was 
reasonable  for  the  plaintiff  to 
believe  that  the  sending  in  of 
T.’s  account  was  a sufficient 
notice — and  the  defendant  cor- 
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HIGHWAY — (Continued) . 
poration  was  not  prejudiced  in 
its  defence  (sub-sec.  (5)).  Pipher 
v.  Township  of  Whitchurch,  244. 

3.  Nonrepair  — Sidewalk  — 
Snow  and  Ice — Injury  to  Pedes- 
trian — Municipal  Act,  R.S.O. 
1914,  ch.  192,  sec.  460  (3)  — 
1 1 Gross  N egligence  ’ ’ — Failure  to 
Shew  — Weather  Conditions  — 
Means  of  Protection  against — 
Evidence.] — Section  460  (3)  of 
the  Municipal  Act,  R.S.O.  1914, 
ch.  192,  providing  that  except  in 
case  of  gross  negligence  a muni- 
cipal corporation  shall  not  be 
liable  for  any  personal  injury 
caused  by  snow  or  ice  upon  a 
sidewalk,  was  passed  to  curtail 
the  right  of  action  given  by  the 
Act  for  injury  caused  by  snow 
or  ice  upon  a highway;  and,  being 
remedial  legislation,  must  be 
given  full  effect  as  such. — What 
is  ordinarily  considered  a neglect 
of  duty  is  negligence;  and  what 
is  ordinarily  considered  a great 
neglect  of  duty  is  gross  negli- 
gence.— Upon  the  facts  of  this 
case,  it  was  held,  that  a city 
corporation  was  not  guilty  of 
gross  negligence  by  reason  of  the 
condition  of  a sidewalk  upon 
which  the  plaintiff  slipped  and 
fell  on  a day  early  in  the  month 
of  February,  after  a six-day 
period  of  rainy  weather  with 
frost  at  night,  and  reasonable 
efforts  made  by  the  defendants 
to  render  their  sidewalks  safe. — 
A method  of  constructing  and 
maintaining  sidewalks  so  that 
the  rain  or  melted  ice  or  snow 
cannot  destroy  the  effect  of 
protection-methods  has  not  yet 
been  discovered;  and  in  this  case 


HIGHWAY—  (i Continued ) . 
there  was  no  evidence  upon 
which  defective  construction  or 
want  of  keeping-up  of  the  side- 
walk could  be  supported.  Ger- 
man v.  City  of  Ottawa,  176. 

See  Easement. 


HOSPITAL. 

See  Municipal  Corpora- 
tions, 3. 


HUSBAND  AND  WIFE. 

1.  Alimony— V alidity  of  Mar- 

riage— Previous  Foreign  Divorce 
of  Wife — Validity  in  Ontario — 
Domicile — Jurisdiction  of  Foreign 
Court  — Status  of  Husband  to 
A ttack  Divorce  — Fraud  — Estop- 
pel.]— The  judgment  of  Middle- 
ton,  J.,  38  O.L.R.  481,  was 
affirmed;  Meredith  C.J.C.P., 
dissenting. — Quoere,  whether  a 
wife  can  ever  acquire  a domicile 
different  from  that  of  her  hus- 
band.— Per  Meredith,  C.  J.C.P. : 
Matrimonial  differences  should 
be  referred  to  the  Courts  of  the 
country  in  which  the  parties  are 
domiciled:  Wilson  v.  Wilson 

(1872),  L.R.  2 P.  & D.  435,  442: 
the  views  of  the  community  in 
which  the  parties  concerned  are 
permanently  settled  are  the  views 
which  ought  to  prevail  in  divorce 
cases.  C.  v.  C.,  571. 

2.  Mortgage  Made  by  Wife  for 
Benefit  of  Husband — Security  to 
Bank  for  Indebtedness  of  Company 
Guaranteed  by  Husband — Undue 
Influence — Independent  Advice — 
Onus  — Evidence  — Improvidence 
— Bank  Act,  3 & 4 Geo.  V.  ch.  9, 
sec.  76  ( 2 ) (c).] — In  regard  to  a 
transaction  between  husband  and 
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HUSBD.  & WIFE — (Continued) . 
wife  for  the  benefit  of  the  hus- 
band, there  is  no  presumption  of 
undue  influence,  and  no  burden 
is  cast  on  the  person  sustaining 
such  a transaction  to  prove  that 
the  wife  had  independent  advice; 
on  the  contrary,  it  lies  upon  the 
person  attacking  the  transaction 
to  prove  affirmatively  undue 
influence  by  the  husband  and 
knowledge  thereof  by  the 
creditor. — Bank  of  Montreal  v. 
Stuart,  [1911]  A.C.  120,  explained 
and  distinguished*.  - — Howes  v. 
Bishop,  [1909]  2 K.B.  390,  and 
Euclid  Avenue  Trusts  Co.  v.  Hohs 
(1911),  24  O.L.R.  447,  followed. 
— The  judgment  of  Boyd,  G.,  at 
the  trial,  dismissing  an  action 
brought  by  a married  woman  to 
set  aside,  as  obtained  by  undue 
influence  and  misrepresentation 
and  without  independent  advice, 
a mortgage  made  by  the  plain- 
tiff in  favour  of  the  defendant 
bank  to  secure  part  of  the  in- 
debtedness to  the  bank  of  an 
incorporated  company  for  which 
the  plaintiff’s  husband  was  a 
surety,  was  affirmed. — The  mort- 
gage did  not  contravene  the 
provisions  of  the  Bank  Act,  3 & 
4 Geo.  V.  ch.  9,  sec.  76  (2)  (c). 
Hutchinson  v.  Standard  Bank  of 
Canada,  286. 

3.  Promissory  Note  Signed  hy 
Wife  as  Security  for  Debt  of  Hus- 
band — Absence  of  Independent 
Advice — Failure  to  Shew  Undue 
Influence  by  Husband  or  any  one 
— Solicitor — Intervention  of,  as 
Friend — Absence  of  Mistake,  Dis- 
honesty, and  Negligence — Position 
of  Married  Woman  — Surety  — 
Primary  Liability.] — In  an  action 


HUSBD.  & WIFE — {Continued) . 
against  a married  woman  upon  a 
promissory  note  signed  by  her 
as  security  for  a debt  of  her 
husband,  it  was  found  that, 
although  she  had  no  independent 
advice,  no  undue  influence  was 
exercised  upon  her  by  her  hus- 
band or  by  any  one  else,  and 
that  a solicitor  who  intervened 
did  so  merely  as  a friend  and 
was  not  acting  either  for  the 
husband  or  the  creditor;  and  it 
was  held,  that  the  principle  of 
Bank  of  Montreal  v.  Stuart,  [1911] 
A.C.  120,  was  not  applicable,  and 
that  the  woman  was  liable. — 
Sernble,  that,  if  the  solicitor  were 
the  solicitor  for  all  parties,  the 
woman  would  not  escape  lia- 
bility, there  having  been  no 
mistake,  dishonesty,  or  neglect. 
— And  held,  upon  the  evidence, 
that  the  woman  did  not  make 
the  note  merely  as  Surety  for  one 
J.  Macdonald  v.  Fox,  261. 

See  Trusts  and  Trustees. 


ICE. 

See  Highway,  3 — Negli- 
gence. 

IMPROVIDENCE. 

See  Husband  and  Wife,  2. 


INDEPENDENT  ADVICE. 

See  Husband  and  Wife,  2,  3. 

INDEPENDENT  COVENANTS. 

See  Mortgage,  1. 

INDIGENT  PERSON. 

See  Municipal  Corpora- 
tions, 3. 
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INFANT. 

See  Municipal  Corpora- 
tions, 3. 


INFRINGEMENT. 

See  Trade  Mark. 


INJUNCTION. 

See  Negligence  — Trade 
Mark. 


INSOLVENCY. 

See  Assignments  and  Pre- 
ferences — Distribution  of 
Estates. 


INSPECTION. 

See  Discovery,  1. 

INSPECTOR. 

See  Assignments  and  Pre- 
ferences, 1. 

INSURANCE. 

Fire  Insurance  — Application 
for  Insurance  for  12  Months — 
Oral  and  Written  Requests  — 
Interim  Receipt  for  30  Days— 
Difference  in  Contract  from  that 
Applied  for — Failure  to  Point  out 
— Insurance  Act,  R.S.0. 1914,  ch. 
183,  sec.  194,  Condition  8 — Fire 
after  Expiry  of  30  Days — Con- 
tinuance of  Insurance.]  — The 
judgment  of  Britton,  J.,  38 
O.L.R.  596,  was  affirmed  (upon 
the  defendants’  appeal)  by  a 
Divisional  Court  (Meredith, 
C.J.C.P.,  dubitante)  .—Sharkey  v. 
Yorkshire  Insurance  Co.  (1916), 
37  O.L.R.  344,  explained. — Do- 
minion Grange  Mutual  Fire  In- 
surance Association  v.  Bradt 
(1895),  25  S.C.R.  154,  referred 
to. — Review  of  the  authorities 
generally.  Beury  v.  Canada 
National  Fire  Insurance  Co.,  343. 


INTEREST. 

Promissory  Notes — Money  Lent 
— Excessive  Rate — Reduction  by 
Court — 11  Harsh  and  Unconscion- 
able Transactions ” — Ontario 
Money-Lenders  Act,  R.S.O.  1914, 
ch.  175,  sec.  4 — Dominion  Money- 
Lenders  Act,  R.S.C.  1906,  ch. 
122,  secs.  6,  7 — Contemporary 
Agreement  in  Respect  of  Notes — 
Validity.] — In  an  action  upon 
four  promissory  notes  made  by 
the  defendants,  it  was  held,  that 
the  plaintiffs  were  money-lenders 
within  the  meaning  of  the  Ont- 
ario Money-Lenders  Act,  R.S.O. 
1914,  ch.  175,  although  not  regis- 
tered as  such,  and  also  within 
the  meaning  of  the  Dominion 
Moneys-Lenders  Act,  R.  S.  C. 
1906,  ch.  122.— (2)  That  the 
transactions  in  which  the  notes 
sued  on  were  given  were  harsh 
and  unconscionable,  within  the 
meaning  of  sec.  4 of  the  Ontario 
Act;  and  that,  having  regard  to 
the  risk  and  all  the  circum- 
stances, the  interest  was  exces- 
sive.— (3)  Applying  secs.  6 and 
7 of  the  Dominion  Act,  that  the 
plaintiffs,  recovering  judgment 
upon  the  notes,  should  be  limited 
to  interest  at  the  rate  of  12  per 
cent,  per  annum. — Bellamy  v. 
Porter  (1913),  28  O.L.R.  572,  and 
Bellamy  v.  Timbers  (1914),  31 
O.L.R.  613,  followed. — (4)  That 
a contemporary  agreement  in 
respect  of  a promissory  note  may 
be  valid,  whether  oral  or  in 
writing.  Shaw  v.  Hossack,  440. 


INTERIM  RECEIPT. 

, See  Insurance. 
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INTERLOCUTORY  PRO- 
CEEDINGS. 

See  Costs,  4. 


INTERPLEADER. 

See  Costs,  4. 

INTOXICATING  LIQUORS. 

See  Canada  Temperance  Act 
— Ontario  Temperance  Act. 


ISSUE. 

See  Partition. 


JUDGE. 

See  Appeal. 


JUDGE’S  CHARGE. 

See  Criminal  Law,  2. 


JUDGES’  ORDERS  ENFORCE- 
MENT ACT. 

See  Costs,  1. 


JUDGMENT. 

See  Contempt  of  Court — 
Mortgage,  2. 


JURISDICTION. 

See  Canada  Temperance  Act 
— Division  Courts — Husband 
and  Wife,  1 — Mines  and  Min- 
ing — Ontario  Temperance 
Act. 


JURY. 

See  Railway — Street  Rail- 
way. 


JUSTICE  OF  THE  PEACE. 

See  Canada  Temperance  Act 
— Ontario  Temperance  Act. 


LACHES. 

See  Assignments  and  Pre- 
ferences, 1 — Mortgage,  2.  . 


LAND. 

See  Animals  — Assessment 
and  Taxes — Assignments  and 
Preferences,  1 — Deed — Divi- 
sion Courts — Easement — Gift 

— Landlord  and  Tenant  — 
Mechanics’  Liens — Mortgage 
— Municipal  Corporations,  2 

— Negligence  — Partition  — 
Will. 


LANDLORD  AND  TENANT. 

Lease — Covenant  for  Renewal — 
Construction — Right  of  Perpetual 
Renewal  — Determination  upon 
Summary  Application  under  Rule 
604 — Costs.] — A covenant  to  re- 
new a lease  will  not  be  considered 
as  giving  a right  to  perpetual 
renewals  unless  the  intention  so 
to  do  is  clearly  expressed.  But, 
if  the  lessee  is  entitled  to  have  a 
covenant  for  renewal  repeated 
totidem  verbis  in  the  first  renewal, 
he  will,  on  the  expiration  of  the 
renewed  lease,  be  equally  entitled 
to  have  it  repeated  in  the  second 
renewal,  and  so  on  ad  infinitum. 
Thus,  there  may  be  right  of  per- 
petual renewal,  although  no 
words  of  perpetuity  such  as  “for 
ever”  are  used. — Where  a lease 
for  twenty-five  years  contained 
a covenant  for  renewal  for  a like 
period,  which  covenant  said  that 
“such  new  lease  shall  contain  all 
the  covenants  contained  in  the 
present  lease  including  the  cove- 
nant for  renewal,”  it  was  de- 
clared, upon  a summary  applica- 
tion by  the  lessor  under  Rule  604, 
that  the  first  renewed  lease  should 
contain  a covenant  for  renewal 
in  the  same  words  as  the  cove- 
nant in  the  original  lease,  in- 
cluding the  covenant  for  the 
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insertion  of  the  covenant  for 
renewal. — Hare  v.  Burges  (1857), 
4 K.  & J.  45,  followed. — In  view 
of  a provision  in  the  lease  that 
the  “costs  charges  and  expenses 
of  all  renewal  leases  and  arbitra- 
tions . . . shall  be  equally 

borne  by  the  lessor  and  lessees 
. . ,”  no  order  was  made 

as  to  the  costs  of  the  application. 
Re  Jackson  and  Imperial  Bank 
of  Canada,  834- 

LEASE. 

See  Landlord  and  Tenant. 

LEAVE  TO  APPEAL. 

See  Appeal. 


LICENSEE. 

See  Mines  and  Mining. 


LIEN. 

See  Contract,  6 — Mech  anics’ 
Liens. 


LIMITATION  OF  ACTIONS. 

See  Easement — Mortgage,  2 
— Partition. 


LIQUOR. 

See  Canada  Temperance  Act 
—Ontario  Temperance  Act. 


LOST  GRANT. 

See  Easement. 


MAGISTRATE. 

See  Canada  Temperance  Act 
— Criminal  Law  — Ontario 
Temperance  Act. 


MAINTENANCE. 

See  Municipal  Corpora- 
tions, 3. 


MALUM  PROHIBITUM. 

See  Contract,  1. 

MARRIAGE. 

See  Husband  and  Wife. 


MARRIAGE  SETTLEMENT. 

See  Trusts  and  Trustees. 


MARRIED  WOMAN. 

See  Husband  and  Wife. 


MARSHALLING  OF  ASSETS. 

See  Will. 

MAYOR. 

See  , Municipal  Corpora- 
tions, 1. 

MECHANICS’  LIENS. 

1 . Claim  of  Mortgagees — Claims 
of  Lien-holders — Priority — Dates 
of  Registration — Increased  Selling 
Value  — Mechanics  and  Wage- 
Earners  Lien  Act,  R.S.O.  1914, 
ch.  140,  secs.  8,  14 — Parties — 
Purchaser  from  Mortgagees  pend- 
ente Lite — Personal  Orders  for 
Payment.]  — Under  the  Me- 
chanics and  Wage-Earners  Lien 
Act,  R.S.O.  1914,  ch.  140,  liens 
had,  in  June  and  July,  1914, 
arisen  by  the  doing  of  work  and 
delivery  of  materials  upon  land 
subject  to  a mortgage  made  in 
March,  1914,  and  registered  on 
the  1st  April,  1914.  The  mort- 
gage was  for  $50,000;  about 
$7,000  was  advanced  early  in 
May,  1914,  to  pay  off  a prior 
mortgage,  and  further  advances 
were  made  in  the  same  month  to 
the  extent  of  about  $20,000. 
The  balance  of  the  $50,000  was 
advanced  after  the  liens  had 
arisen,  but  before  they  were 
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registered: — Held , that,  as  there 
was  between  June  and  July,  1914, 
and  the  earliest  registration  of 
any  of  the  liens,  a period  in 
which  written  notice  or  regis- 
tration of  the  liens  could  have 
been  but  was  not  given  or  effect- 
ed, the  advances  under  the 
mortgage  had  priority,  and  the 
liens  were  postponed  to  the 
$50,000  mortgage  to  its  full 
extent. — Sterling  Lumber  Co.  v. 
Jones  (1916),  36  O.L.R.  153, 
and  Charters  v.  McCracken 
(1916),  36  O.L.R.  260,  followed. 
— The  lien-holders  were  not  en- 
titled, under  sec.  8 of  the  Act,  to 
priority  over  the  mortgage  in 
respect  of  the  increased  selling 
value  created  by  their  work  and 
materials.  As  the  $50,000  mort- 
gage gained  priority  to  the  liens 
upon  both  the  land  and  the  im- 
provements, for  the  advances 
made,  it  was  impossible  to  take 
that  priority  away  by  shewing 
that  the  latter  increased  the 
selling  value.  The  foundation 
for  that  was  gone  when  the 
improvements  were,  to  their  full 
value,  subject  to  the  prior  charge 
created  by  sec.  14. — Where  in- 
dividual work  can  increase  selling 
value  only  when  taken  in  connec- 
tion with  other  work  necessary 
for  the  completion  of  the  entire 
improvement,  separate  assess- 
ments of  increased  selling  value 
cannot  be  made.  — Cook  v. 
Koldoffsky  (1916),  35  O.L.R.  555, 
followed. — Personal  orders  for 
payment  could  not  be  made 
against  the  mortgagees  and  the 
owner;  and  the  latter,  who 
acquired  her  status  pendente  lite 
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as  purchaser  from  the  mort- 
gagees, need  not  have  been  added 
as  a party.  Warwick  v.  Shep- 
pard, 99. 

2.  Claim  of  Sub-contractor  — 
Default  of  Principal  Contractor — 
Completion  of  Work  by  Building 
Owner — Waiver  of  Terms  of  Con- 
tract— Indebtedness  of  Owner  to 
Contractor — Value  of  Work  Done 
— Lien  of  Sub-contractor — Non- 
completion of  Work.] — A sub- 
contractor for  part  of  the  work 
of  erecting  a building  for  a school 
board  claimed  a lien  under  the 
Mechanics  and  Wage-Earners 
Lien  Act.  Before  the  extended 
time  for  completion  of  the  wrok 
of  the  principal  contractor  (H.) 
had  expired,  he  told  the  members 
of  the  board  that  he  was  not  able 
to  complete;  and  the  board  com- 
pleted the  work,  after  which  the 
building  was  destroyed  by  fire. 
The  principal  contract  contained 
a provision  under  which,  after 
delay,  notice  to  supply  additional 
force  or  material,  and  default 
to  do  so,  the  board  might  dis- 
miss H.,  and  itself  complete  the 
work;  and,  in  that  event,  if  any 
balance  on  the  amount  of  the 
contract  remained  after  com- 
pletion, in  respect  of  work  done 
during  the  time  of  the  defaulting 
contractor,  the  same  should  “ be- 
long to  him:” — Held,  that  H. 
had  waived  the  notice  and  con- 
sented to  the  board  completing 
the  work  in  accordance  with  the 
terms  of  the  provision  of  the 
contract  referred  to ; and  the 
board  was  indebted  to  H.  in  the 
amount  which  would  have  been 
payable  to  him  if  the  terms  of 
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MECH.  LIENS — (Continued) . 
that  provision  had  been  literally 
followed — there  was  no  reason 
for  treating  what  was  done  as  a 
complete  abandonment  of  the 
contract  and  of  H.’s  rights  under 
that  provision. — And  held,  that 
the  sub-contractor  was  entitled 
(with  others)  to  a lien  (under  the 
Act)  on  the  land  and  the  in- 
surance money  which  the  board 
had  received,  to  the  extent  of 
what  was  owing  to  H.;  the  fact 
that  the  sub-contractor  had  not 
completed  the  work  it  had  con- 
tracted to  do  did  not  defeat  or 
affect  its  claim,  for  the  act  of  the 
board  had  rendered  impossible 
the  completion  of  its  work  by  the 
sub-contractor.  The  sub-con- 
tractor’s claim  and  lien  were 
limited  to  the  value  of  the  work 
done,  calculated  according  to 
the  contract  price.  Taylor 
Hardware  Co.  v.  Hunt,  Cochrane 
Hardware  Co.’s  Claim,  90. 

See  Contract,  6. 


MINERAL  LAND. 

See  Assessment  and  Taxes. 


MINES  AND  MINING. 

Licensee  — Mining  Claim  — 
Failure  to  Comply  with  Pro- 
visions of  Mining  Act  of  Ontario, 
R.S.O.  191 1+,  ch.  32 — Order  of 
Mining  Commissioner  Relieving 
from  Forfeiture  — Jurisdiction  — 
u Prevented” — “Other  Good  Cause 
Shewn” — Right  of  Appeal — “De- 
cision” of  Commissioner — Secs. 
83,  85,  86,  151  of  Ad.]  — The 
Mining  Commissioner  has  no 
power,  under  sec.  85  of  the 
Mining  Act  of  Ontario,  R.S.O. 
1914,  ch.  32,  to  make  an  order 


MINES  & MINING — (Contd.) 
relieving  the  holder  of  a mining 
claim  from  forfeiture  consequent 
upon  his  failure  to  comply  with 
the  requirements  of  the  Act, 
unless  some  good  reason  for  the 
failure — some  reason  of  a pre- 
venting character  or  some  pre- 
venting cause — is  shewn  by  the 
applicant  for  relief. — Meaning 
and  construction  of  sec.  85,  as 
enacted  by  the  Mining  Amend- 
ment Act,  4 Geo.  V.  ch.  14,  sec.  4. 
— Semble,  that  a licensee  who  has 
forfeited  his  claim  (sec.  83)  may 
have  relief  under  sec.  86. — An 
appeal  lies  to  a Divisional  Court 
of  the  Appellate  Division,  under 
sec.  151,  from  an  order  of  the 
Mining  Commissioner  under  sec. 
85.  Re  Watson  and  Monahan, 
358. 

See  Assessment  and  Taxes. 


MINING  COMMISSIONER. 

See  Mines  and  Mining. 


MISDIRECTION. 

See  Criminal  Law,  2. 


MISREPRESENTATIONS. 

See  Contract,  2 — Sale  of 
Goods. 


MISTAKE. 

Money  Paid  under  Mistake  of 
Fact — Right  to  Recover — Surety- 
company — Fidelity  Bond — Theft 
of  Money  by  Employee  of  Bank — 
Application  of,  to  Replace  Money 
Stolen  before  Bond  in  Force — 
“Pecuniary  Loss” — Recovery  over 
upon  Bond  of  another  Company 
— Complete  Relief  over  as  to 
Costs.] — The  plaintiff  company, 
by  its  bond,  guaranteed  to  pay 
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MISTAKE — ( Continued ) . 
to  the  defendant  bank,  “the 
employer,  such  pecuniary  loss 
as  the  employer  shall  sustain 
. . . by  theft  . . . ” D., 

employed  by  the  defendant  bank 
as  a clerk,  stole  a package  of 
money  from  the  bank,  and  used 
some  of  it  to  cover  up  a shortage 
in  his  accounts  caused  by  pre- 
vious thefts.  The  theft  of  the 
package  was  during  the  period 
covered  by  the  bond,  but  the 
previous  thefts  occurred  before 
the  bond  was  in  force.  The 
plaintiff  company  paid  to  the 
defendant  bank  the  full  amount 
of  money  in  the  package,  be- 
lieving, as  did  the  bank  also,  that 
the  parcel  had  been  stolen  by 
another  employee.  When  it  was 
discovered  that  the  theft  was 
D.’s,  the  plaintiff  company  de- 
manded back  part  of  what  it 
had  paid,  i.e.,  an  amount  equal 
to  that  which  D.  had  applied 
upon  the  shortage,  but  the  de- 
mand was  refused: — Held,  that, 
although  the  theft  of  the  part  so 
applied  was  complete,  there  was 
no  pecuniary  loss  to  the  bank  by 
reason  of  the  theft;  and  the 
plaintiff  company  was  entitled 
to  recover  as  for  money  paid 
under  a mistake  of  fact. — Gwynne 
v.  Burnell  (1840),  7 Cl.  & F.  572, 
distinguished. — Held,  also,  that 
the  defendant  bank  was  entitled 
to  recover  from  another  surety 
company,  made  a third  party, 
whose  bond  covered  the  period 
during  which  D.  stole  the  sums 
making  up  the  shortage,  the 
amount  recovered  by  the  plain- 
tiff company,  with  the  addition 
of  the  defendant  bank’s  costs  of 


MISTAKE — ( Continued ) . 
the  defence  of  the  action  and 
its  costs  incurred  by  reason  of 
the  defence  of  the  third  party, 
together  with  the  costs  for  which 
the  defendant  bank  was  liable 
to  the  plaintiff  company.  United 
States  Fidelity  and  Guaranty  Co. 
v.  Union  Bank  of  Canada,  338. 

See  Deed  — Husband  and 
Wife,  3. 


MONEY-LENDERS  ACT. 

See  Interest. 


MONEY  LENT. 

See  Interest — Mortgage,  1. 


MORTGAGE. 

1.  Covenant  for  Payment — En- 
forcement by  Action — Exchange 
of  Properties  - — Agreement  — 
Money  Lent — Assumption  of  Part 
of  Liability  on  Prior  Mortgage — 
Covenant  of  Mortgagees  to  Protect 
Mortgagor  — Independent  Cove- 
nants — Defence  to  Action  — 
Counterclaim  - — Foreclosure  upon 
Prior  Mortgage  — Assignment  of 
■Mortgage  ■ — Notice  — Sufficiency 
— Conveyancing  and  Law  of  Pro- 
perty Act,  R.S.O.  1914,  ch.  109, 
sec.  49 — Parties — Addition  of — 
Rule  85  — Assignment  and  Re- 
assignment pendente  Lite — Rules 
300,  301 — Necessity  for  Orders 
for  Leave  to  Proceed — Abatement 
— Dismissal  of  Action — Right  to 
Conveyance  of  Mortgaged  Land  on 
Payment  of  Mortgage-moneys — 
Conveyance  of  Equity  of  Redemp- 
tion, Liability  on  Covenant  Con- 
tinuing— Ability  to  Convey  Inter- 
est in  Land.] — It  was  held,  upon 
the  facts  of  the  case  and  the  law, 
that  the  plaintiff  was  entitled  to 
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MORTGAGE — ( Continued ) . 
recover  upon  the  covenant  for 
payment  contained  in  a mort- 
gage assigned  to  her;  and  a 
number  of  questions  as  to  lia- 
bility, parties,  redemption,  etc., 
were  discussed,  as  indicated 
above.  The  Rules  mentioned 
above  were  considered;  and  ref- 
erence were  made  to  the  following 
cases:  Thorp  v.  Thorp  (1700),  12 
Mod.  455,  461;  Dicker  v.  Jackson 
(1848),  6 C.B.  103,  114;  Wolff  v. 
Van  Boolen  (1906),  94  L.T.R. 
502,  503;  Naiman  v.  Wright 
(1915),  8 O.W.N.  492.  Neveren 
v.  Wright,  397. 

2.  Remainder  in  Land — Fore- 
closure— Final  Order — Motion  to 
Set  aside — Invalidity — Judgment 
— Amended  Judgment  — Statute 
of  Limitations  — Possession  of 
Life-tenant  — Right  to  Redeem  — 
Laches  - — Estoppel  — Parties  - — 
Representative  of  Estate  of  De- 
ceased Mortgagor.] — This  action 
for  foreclosure  was  begun  in 
April,  1896,  upon  a mortgage 
made  in  1893;  the  defendants 
not  appearing,  judgment  for 
foreclosure  was  entered,  upon 
praecipe,  in  May,  1896;  the  judg- 
ment was  amended  by  an  order 
of  a Local  Master,  made  upon 
the  ex  parte  application  of  the 
plaintiff,  in  December,  1896; 
and  in  June,  1897,  a final  order 
of  foreclosure  was  issued.  The 
mortgage  was  for  a sum  of 
$3,449.52,  and  covered  a mill- 
property  owned  by  E.  and  the 
interest  of  E.’s  father — a re- 
mainder— in  certain  land.  E. 
and  his  father  both  joined  in  the 
mortgage,  but  it  was  provided 
therein  that  the  father  and  his 


MORTGAGE — ( Continued ) . 
property  should  be  released  as 
soon  as  the  liability  of  the  son 
should  be  reduced  to  $2,500. 
The  mortgagee  (plaintiff)  died 
in  1904;  the  father  of  E.,  in  1907 ; 
and  the  life-tenant,  in  1916.  In 
1917,  E.  and  his  brother,  being 
the  heirs  of  their  father,  moved 
to  set  aside  the  final  order  of 
foreclosure.  The  motion  was 
opposed  by  the  personal  repre- 
sentative of  the  deceased  plain- 
tiff:— Held  (Lennox,  J.,  dis- 
senting), that  the  final  order  of 
foreclosure  and  the  judgment 
and  amended  judgment  were  (in 
the  circumstances  set  out  below) 
invalid,  and  that  the  applicants 
had  not  lost  all  right  and  title 
to  the  lands  of  their  father  under 
the  Statute  of  Limitations,  and 
were  not  by  reason  of  laches  or 
estoppel  precluded  from  making 
any  claim  to  them. — Held,  also, 
that  a legal  representative  of  the 
estate  of  the  father  of  the  appli- 
cants was  a necessary  party  to 
the  application,  and  should  be 
added  as  such.  Martin  v.  Evans, 
479. 

See  Husband  and  Wife,  2 — 
Mechanics’  Liens,  1. 


MULTIPLICITY  OF  ACTIONS. 

See  Practice. 


MUNICIPAL  CORPORA- 
TIONS. 

1.  City  Corporation — Services 
of  Accountant  Employed  by  Mayor 
— Remuneration — Absence  of  By- 
law— Municipal  Act,  secs.  8,  10, 
21  J,  249,  258  (1) — Interpretation 
Act,  sec.  27  (a) — Executed  Con- 
tract— Benefit  of  Services — Rati - 
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MUN.  CORPS. — (Continued) . 
fication  by  Corporation  of  Act  of 
Mayor — Necessity  for  By-law — 
Knowledge  — Intention  — Pur- 
chase of  Public  Utilities — Pur- 
poses for  which  Corporation 
Created  — Absence  of  Action 
by  City  Council.]  — The 
plaintiff,  an  accountant,  was 
instructed  by  the  Mayor  of  the 
City  of  Toronto,  in  view  of  a 
possible  purchase  by  the  city 
corporation  of  the  undertakings 
of  two  public  service  companies, 
to  examine  the  books  of  the 
companies  “and  give  me  a report 
. . . as  an  accountant,  shew- 

ing the  probable  financial  results 
if  the  city  takes  over”  the  busi- 
nessess  and  operates  them,  etc. 
The  plaintiff  entered  upon  the 
inquiry,  and  made  an  interim 
report,  which  was  presented  to 
the  city  council  and  printed. 
Something  was  said  by  the 
Mayor  to  the  plaintiff  about  the 
fee  to  be  paid  him,  but  no  sum 
was  agreed  upon;  and  the  only 
authority  which  the  plaintiff 
had  for  undertaking  the  inquiry 
was  the  Mayor’s  letter.  This 
action  was  brought  against  the 
city  corporation  to  recover  a 
large  sum  for  the  plaintiff’s  ser- 
vices:— Held,  having  regard  to 
secs.  8,  10,  214,  249,  and  258  (1) 
of  the  Municipal  Act,  R.S.O. 
1914,  ch.  192,  and  sec.  27  (a)  of 
the  Interpretation  Act,  R.S.O. 
1914,  ch.  1,  that  the  absence  of 
a by-law  of  the  city  corporation 
was  fatal  to  the  plaintiff’s  claim; 
and  the  fact  that  the  contract 
had  been  executed  and  that  the 
defendants  had  received  benefit 
from  the  plaintiff’s  services,  was 


MUN.  CORPS. — (Continued) . 
not  sufficient  to  prevent  their 
setting  up  the  absence  of  a by- 
law as  a defence. — Review  of  the 
authorities.  — Water ous  Engine 
Works  Co.  v.  Town  of  Palmerston 
(1892),  21  S.C.R.  556,  followed. 
— And  there  was  no  ratification 
of  the  act  of  the  Mayor : a muni- 
cipal corporation  may  ratify  an 
act  done  on  its  behalf;  but  the 
ratification  is  in  itself  a con- 
tractual act  on  the  part  of  the 
corporation,  and  so  must  be  by 
by-law;  and  ratification  could 
not  be  established  without  proof 
that  there  was  full  knowledge  of 
all  that  had  been  done,  or  that 
there  was  an  intention  to  adopt 
and  ratify  so  as  to  assume  full 
liability,  no  matter  what  had 
been  done. — Semble,  that  the 
purchase  of  the  street  railway 
and  the  electric  light  concern, 
before  the  expiry  of  the  charters 
of  the  companies,  was  a matter 
not  falling  within  the  purview 
of  the  rule  in  Clarke  v.  Guardians 
of  Cuckfield  Union  (1852),  21 
L.J.Q.B.  349.  Mackay  v.  City 
of  Toronto,  34. 

2.  Drainage — New  Drain  Fol- 
lowing Course  of  Old  one — Varia- 
tion of  Assessments — Municipal 
Drainage  Act,  R.S.O.  1914,  ch. 
198,  secs.  3,  75,  77 — Amendment 
to  sec.  75  by  6 Geo.  V.  ch.  43,  sec. 
5.] — Under  the  Municipal  Drain- 
age- Act,  R.S.O.  1914,  ch.  198, 
the  construction  of  a drain  may 
be  authorised  even  though  it 
follows  in  the  main  the  course 
of  an  existing  drain:  there  is  no 
reason  for  limiting  the  compre- 
hensive words  of  sec.  3. — Section 
77  was  designed  to  afford  an 
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alternative  mode  of  effecting  the 
improvement  of  an  existing 
drain,  and  to  dispense,  in  the 
cases  with  which  it  deals,  with 
the  necessity  of  the  petition  for 
which  sec.  3 provides.  There  is 
nothing  in  sec.  77  which  excludes 
the  right  to  proceed  under  sec.  3. 
— Where  an  existing  drain  is 
made  use  of  for  the  purpose  of  a 
new  drainage  work,  the  value  of 
it  should  be  credited  to  the  per- 
sons who  had  been  assessed  for 
it  in  the  proportions  in  which 
they  were  assessed. — In  this  case, 
if  a variation  of  the  assessments 
were  desired,  the  proceeding  to 
obtain  it  would  be  under  sec. 
75;  and  in  a case  in  which  a 
petition  was  presented  to  a 
municipal  council  after  the 
change  in  that  section  by  6 Geo. 
Y.  ch.  43,  sec.  5,  the  permission 
of  the  Drainage  Referee  would 
be  a pre-requisite. — Township  of 
Dover  v.  Township  of  Chatham 
(1909),  15  O.W.R.  156,  1 O.W.N. 
327,  and  Gibson  v.  West  Luther 
(1911),  20  O.W.R.  405,  distin- 
guished. Re  Township  of  Gos- 
field  South  and  Township  of  Gos- 
field  North,  93. 

3.  Liability  for  Maintenance  of 
Indigent  Person  in  Hospital  — 
Hospitals  and  Charitable  Institu- 
tions Act,  R.S.O.  1914,  ch.  300, 
sec.  23  ( 1 ) — “ Resident’ ’ — Infant 
— Ward  of  Children’s  Aid  Society 
— u Municipality” — Local  Muni- 
cipality— County  Municipality — 
Children’s  Protection  Act  of  Ont- 
ario, R.S.O.  1914 , ch.  231.] — 
Section  23  (1)  of  the  Hospitals 
and  Charitable  Institutions  Act, 
R.S.O.  1914,  ch.  300,  providing 
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that  “the  corporation  of  the 
municipality  in  which  an  indigent 
person  admitted  to  a hospital 
. is  at  the  time  of  his 
admission  resident  shall  be  liable 
to  pay  . . . the  charges  for 

his  treatment,”  is  to  be  construed 
as  referring  to  the  corporation 
of  the  local  municipality — town, 
village,  or  township — in  which 
the  person  is  resident,  not  the 
county  municipality. — No  dis- 
tinction is  made  between  adults 
and  infants;  and  an  orphaned 
infant,  born  in  the  township  of 
V.  in  1902,  living  there  till  her 
father  died  in  1911,  afterwards 
living  with  her  grandmother  in 
the  town  of  C.  for  about  a year 
and  a half,  and  then  placed,  by 
a magistrate’s  order  made  under 
the  Children’s  Protection  Act  of 
Ontario,  in  the  care  of  the  Child- 
ren’s Aid  Society  at  the  town  of 
B.,  as  a neglected  child,  and 
living  with  different  persons  in 
that  town  for  about  three  years, 
and  until  she  was  removed,  at 
the  instance  of  the  plaintiffs,  to 
their  hospital,  was;  it  was  held, 
at  the  time  of  her  admission  to 
the  hospital,  resident  in  B.  (the 
two  towns  and  the  township  all 
being  in  the  county  of  S.);  and 
the  corporation  of  B.  were  held 
liable  to  pay  the  plaintiffs’ 
charges.  — Provisions  of  the 
Children’s  Protection  Act  of 
Ontario,  R.S.O.  1914,  ch.  231, 
and  of  the  Municipal  Act,  R.S.O. 
1914,  ch.  192,  considered. — The 
word  “municipality”  in  R.S.O. 
1914,  ch.  231,  has  not  the  same 
meaning  as  that  word  in  ch.  300. 
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Toronto  Free  Hospital  for  Con- 
sumptives v.  Town  of  Barrie,  63. 

See  Assessment  and  Taxes 
— Contempt  of  Court — Con- 
tract, 2,  4 — Costs,  1 — Ease- 
ment— Highway. 


MURDER. 

See  Criminal  Law,  2. 


NAME. 

See  Ontario  Temperance  Act 
— Trade  Mark. 


NEGLIGENCE. 

Snow  and  Ice  Falling  from  Roof 
of  House  on  Neighbour’s  Land — 
Duty  to  Guard  or  Remove  Ac- 
cumulation— Liability  for  Breach 
— Damages  — Injunction.]  — The 
owner  or  occupant  of  a building, 
the  roof  of  which  is  so  con- 
structed that  from  natural  causes 
the  snow  or  ice  which  falls  or 
collects  upon  it  will  naturally 
and  probably  slide  from  the  roof, 
is  bound,  apart  from  any  obliga- 
tion imposed  upon  him  by  a 
municipal  by-law,  to  take  all 
reasonable  means  to  prevent  the 
snow  or  ice  from  falling  upon 
the  adjoining  property  or  an 
adjoining  highway  and  causing 
damage  to  person  or  property 
there;  and  that  is  the  extent  of 
the  obligation  which  the  law 
imposes  upon  him. — Review  of 
the  authorities. — The  plaintiff 
was  awarded  damages  for  injury 
to  his  land  by  the  snow  and  ice 
which  fell  upon  it  from  the  de- 
fendants’ roof;  but  not  an  in- 
junction. Meredith  v.  Peer,  271. 


NEGLIGENCE — ( Continued ) . 
See  Discovery,  1 — Highway, 
3 — Husband  and  Wife,  3 — 
Railway — Street  Railway. 


NEW  TRIAL. 

See  Criminal  Law,  2. 


NONREPAIR  OF  HIGHWAY. 

See  Highway. 


NOTICE. 

See  Partition  — Schools  — 
Sheriff. 


NOTICE  OF  ASSIGNMENT 
OF  MORTGAGE. 

See  Mortgage,  1. 


NOTICE  OF  CLAIM  AND 
INJURY. 

See  Highway,  2. 


NUISANCE. 

See  Discovery,  1. 


ONTARIO  RAILWAY  AND 
MUNICIPAL  BOARD. 

See  Contempt  of  Court. 

ONTARIO  TEMPERANCE 
ACT. 

1.  Magistrate’ s Conviction  for 
Having  Intoxicating  Liquor  in 
Railway  Car — Use  of  Car  by 
Railway  Servants  as  Dwelling — 
1 1 Private  Dwelling-house  ’ ’ — * ‘ Ex- 
clusively Used” — 6 Geo.  V.  ch. 
50,  secs.  2 ii),  U — Motion  to 
Quash — Finding  of  Fact  of  Magis- 
trate — Review.]  — A motion  to 
quash  a magistrate’s  conviction 
of  the  defendant  for  having  in- 
toxicating liquor  in  a place  not 
his  private  dwelling-house,  con- 
trary to  sec.  41  of  the  Ontario 
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ONT.  T.  ACT — (Continued) . 
Temperance  Act,  6 Geo.  V.  ch. 
50,  was  dismissed;  and  it  was 
held,  that  a railway  car  in  which 
the  defendant  and  three  other 
men,  all  employed  by  the  railway 
company,  lived,  which  car  was 
sometimes  used  as  a means  of 
transportation,  was  not  the 
“ private  dwelling-house”  in 

which  the  defendant  resided, 
within  the  meaning  of  sec.  41 
and  the  interpretation  clause 
of  the  Act,  sec.  2 (i) ! — The  car 
was  a dwelling,  but  it  was  not 
“ private,”  nor  was  it  “ exclusive- 
ly used”  as  a place  of  residence. 
— The  magistrate,  having  found 
that  the  car  was  not  a private 
dwelling-house,  had  made  a find- 
ing of  fact  which  could  not  be 
reviewed  on  a motion  to  quash. 
Rex  v.  Gulex,  539. 

2.  Magistrate’s  Conviction  for 
Keeping  Intoxicating  Liquor  for 
Sale — 6 Geo.  V.  ch.  50,  sec.  40- 
Possession  of  Liquor — Presump- 
tion under  sec.  88 — Evidence  of 
Accused  in  Rebuttal  not  Credited 
by  Magistrate — Question  for  Mag- 
istrate— Motion  to  Quash  Con- 
viction — Use  of  11  Fictitious 
Name1’  in  Shipping  Liquor — Sec. 
70  of  Act — Application  of.] — By 
sec.  88  of  the  Ontario  Temper- 
ance Act,  6 Geo.  V,  ch.  50,  unless 
a person  having  intoxicating 
liquor  in  his  possession  proves 
that  he  did  not  commit  the 
offence  with  which  he  is  charged 
— i.e.,  an  offence  against  some 
provision  of  the  Act — he  may 
be  convicted  as  charged.  The 
defendant  was  charged  before  a 
magistrate  with  keeping  intoxi- 
cating liquor  for  sale  without  a 


ONT.  T.  ACT — (Continued). 
license,  contrary  to  sec.  40  of  the 
Act,  and  was  unable  to  satisfy 
the  magistrate  that  he  was  not 
guilty;  it  was  shewn  that  two 
bottles  of  intoxicating  liquor 
were  found  upon  his  premises 
when  a search  was  made  on  the 
8th  January,  a much  larger  quan- 
tity having  been  delivered  to 
him  there  on  the  previous  20th 
December.  The  magistrate  con- 
victed: — Held,  that  sec.  88 
means,  that  possession  of  in- 
toxicating liquor  in  Ontario  is 
prima  facie  unlawful;  once  pos- 
session is  proved,  a conviction 
may  follow  if  the  accused  is 
unable  to  satisfy  the  magistrate 
that  he  is  not  guilty;  that  is  a 
question  for  the  magistrate;  and 
his  decision  cannot  be  reviewed 
upon  a motion  to  quash  the  con- 
viction.—Section  70  of  the  Act 
has  no  application  to  prosecu- 
tions under  sec.  40  or  any  of  the 
general  provisions  of  the  Act ; it  is 
confined  to  the  seizure  of  liquor 
in  transit  and  its  destruction. — 
Semble,  that  when  the  name  of  a 
real  person  is  used  for*  the  pur- 
pose of  deception,  he  may  be,  as 
far  as  the  particular  transaction 
is  concerned,  “a  fictitious  per- 
son” (Bank  of  England  v.  Vag- 
liano,  [1891]  A.C.  107);  and  in 
this  case  the  liquor  might  be 
said  to  have  been  consigned  to 
the  defendant  “in  a fictitious 
name”  (sec.  70  (9)),  it  having 
been  addressed  to  him  in  a name 
not  his  own,  but  the  name  of  a 
real  person,  for  the  purpose  of 
deception.  Rex  v.  Le  Clair,  436. 

3.  Magistrates’  Conviction  for 
Offence  against  sec.  51  (6  Geo.  V. 


634 


ONTARIO  LAW  REPORTS. 


ONT.  T.  ACT — ( Continued ) . 
ch.  50) — Practising  Physician — 
Prescriptions  for  Intoxicating 
Liquor — Evasion  or  Violation  of 
Act — Absence  of  Evidence  to  Sup- 
port Conviction.] — Under  sec.  5 1 
of  the  Ontario  Temperance  Act, 
6 Geo.  V.  ch.  50,  a duly  qualified 
physician  is  entitled  to  give  a 
patient  a prescription  for  intoxi- 
cating liquor,  unless  it  is  given 
in  evasion  or  violation  of  the  Act, 
or  for  the  purpose  of  enabling  any 
person  to  evade  the  Act,  or  to 
enable  any  person  to  obtain 
liquor  for  use  as  a beverage,  or  to 
be  sold  or  disposed  of  in  violation 
of  the  Act. — The  defendant,  a 
physician  engaged  in  the  practice 
of  his  profession,  was  convicted 
by  two  Justices  of  the  Peace  for 
that  he  “did  . . . unlaw- 

fully give  prescriptions  in  evasion 
or  violation  of  the  Ontario  Tem- 
perance Act,  contrary  to  the 
provisions  of  section  51  of  the 
said  Act:” — Semble,  that  it  was 
not  necessary  to  the  validity  of 
the  conviction  that  it  should  dis- 
close in  what  manner  the  Act 
was  evaded  or  violated. — There 
is  an  evasion  or  violation  of  the 
Act  where  a physician  gives  a 
prescription  when  he  does  not 
deem  intoxicating  liquor  neces- 
sary for  the  health  of  his  patient, 
or  where  he  gives  it  to  enable 
any  person  to  evade  the  Act  or 
to  obtain  liquor  as  a beverage  or 
to  be  sold  in  violation  of  the  Act. 
— The  physician  is  the  person  to 
judge  in  the  first  instance 
whether  the  liquor  is  necessary 
for  the  health  of  his  patient:  if 
he  deems  it  so,  there  is  no  offence 
under  the  Act. — In  this  case, 
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ONT.  T.  ACT — (Continued) . 
there  being  no  evidence  that 
prescriptions  were  given  by  the 
defendant  in  evasion  or  violation 
of  the  Act  — the  defendant 
swearing  and  there  being  no  evi- 
dence to  the  contrary  that  in 
every  instance  in  which  he  pre- 
scribed intoxicating  liquor  for  a 
patient  he  deemed  it  necessary — 
the  conviction  was  quashed. — 
The  fact  that  the  defendant  had 
in  one  month  given  261  orders  or 
prescriptions  for  intoxicating 
liquor,  while  it  might  raise  a 
suspicion  of  the  defendant’s 
good  faith,  was  not  proof  of  an 
evasion  or  violation  of  the  Act. 
Rex  v.  MacLaren,  416. 

4.  Magistrate’ s Conviction  for 
Receiving  Order  for  Intoxicating 
Liquor  for  Beverage  Purposes — 
Evidence  — Onus  — Findings  of 
Magistrate — 6 Geo.  V.  ch.  50,  sec. 
42 — Interpretation  of — Motion  to 
Quash  Conviction — Right  to  Certio- 
rari not  Taken  away — Secs.  72 
and  92  ( 1 ) of  Act — Ontario  Sum- 
mary Convictions  Act,  R.S.O. 
1914,  ch.  90,  sec.  10 — Jurisdiction 
of  Magistrate — Right  to  Examine 
Evidence — Costs.] — Under  sec.  42 
of  the  Ontario  Temperance  Act, 
6 Geo.  V.  ch.  50,  the  defendant 
was  convicted  by  a magistrate, 
of  unlawfully  receiving  an  order 
for  intoxicating  liquor  for  bever- 
age purposes: — Held,  upon  a 
motion  to  quash  the  conviction, 
that  the  magistrate  had  impliedly 
found  that  the  defendant  did 
receive  an  order,  and  had  (as  he 
might)  refused  to  credit  that 
part  of  the  testimony  of  the 
defendant  which  described  the 
transaction  as  a fortuitous, 
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ONT.  T.  ACT — (Continued) . 
friendly,  and  non-commercial 
one.  The  onus  of  satisfying  the 
magistrate  that  the  transaction 
did  not  come  within  the  statute 
was  on  the  defendant,  and  he  had 
failed  to  discharge  it. — Rex  v. 
Toyne  (1916),  38  O.L.R.  224, 
226,  referred  to.  — (2)  That, 
although  sec.  72  of  the  Ontario 
Temperance  Act  imports  into 
the  Act  the  provisions  of  the 
Summary  Convictions  Act,  R. 
S.O.  1914,  ch.  90,  and  sec.  10  of 
the  latter  Act  takes  away,  under 
certain  conditions,  the.  right  to 
certiorari , yet  sec.  10  is  itself 
excluded  by  sec.  92  (1)  of  the 
Ontario  Temperance  Act;  and 
therefore  there  is  no  statutory 
prohibition  against  certiorari  in 
regard  to  a conviction  under 
that  Act. — (3)  That,  there  being 
no  prohibition  of  certiorari,  the 
Judge,  upon  the  motion  to  quash 
the  conviction,  was  at  libert}^  to 
examine  the  evidence  to  ascer- 
tain whether  the  magistrate  had 
jurisdiction. — Regina  v.  Coulson 
(No.  2)  (1896),  27  O.R.  59,  and 
Rex  v.  Borin  (1913),  29  O.L.R. 
584,  followed. — Rex  v.  Berry 
(1916),  38  O.L.R.  177,  and  Rex 
v.  Cantin  and  Rex.  v.  Weber 
(1917),  39  O.L.R.  20,  distin- 
guished.— (4)  That  the  question 
whether  sec.  42  of  the  Act  should 
be  interpreted  so  as  to  include 
only  business  transactions  and 
the  receiving  of  orders  of  a com- 
mercial nature,  did  not  arise. — 
(5)  The  magistrate  having  juris- 
diction, and  having,  by  implica- 
tion, found  facts  which  supported 
the  conviction,  the  motion  to 
quash  should  be  dismissed — but 


ONT.  T.  ACT — ( Continued ). 
without  costs,  as  the  case  was  a 
difficult  one  and  near  the  border- 
line. Rex  v.  Thompson,  108. 

5.  Magistrate' s Conviction  for 
Second  Offence  — Admission  of 
Evidence  of  Former  Conviction 
before  Finding  on  Second  Offence 
— Violation  of  sec.  96  of  Act,  6 
Geo.  V.  ch.  50 — Effect  upon  Con- 
viction— Statutes,  “ Imperative''1 
or  “Directory.”] — The  commands 
of  the  Legislature  are  peremptory 
— it  is  intended  that  they  shall 
be  obeyed.  If  an  officer  of  the 
Legislature — e.g.,  a magistrate — 
disobeys  a statute,  a question 
arises  as  to  the  effect  of  his  dis- 
obedience on  the  thing  done. 
If  the  matter  in  which  there  is 
disobedience  is  so  essential  and 
fundamental  that  the  non-com- 
pliance renders  the  thing  done 
void,  the  statute  is  said  to  be 
“ imperative”  or  “ peremptory ” 
or  “ mandatory;”  if  the  matter 
is  so  subsidiary  and  collateral 
that  the  disobedience  may  safely 
be  ignored,  the  statute  is  said  to 
be  directory;  but  this  designation 
is  confusing  and  misleading. 
The  real  question  is  whether 
prejudice  has  arisen  by  the  de-= 
parture  from  what  the  statute 
had  laid  down. — In  a prosecution 
for  a second  offence  against  the 
Ontario  Temperance  Act,  6 Geo. 
V.  ch.  50,  the  magistrate  violated 
the  provisions  of  sec.  96  of  the 
Act,  by  admitting  in  evidence 
the  former  conviction  before 
there  was  any  finding  of  guilt 
upon  the  second  offence: — Held, 
that,  no  injustice  having  been 
done  to  the  accused,  his  convic- 
tion for  the  second  offence  was 
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ONT.  T.  ACT — (Continued) . 
not  void  by  reason  of  the  magis- 
trate’s failure  to  obey  the  statute. 
- — Rex  v.  Coote  (1910),  22  O.L.R. 
269,  considered.  Rex  v.  Mc- 
Devitt,  138. 

See  Canada  Temperance  Act. 


PARENT  AND  CHILD. 

See  Gift. 


PARTIES. 

See  Deed — Discovery,  2 — 
Easement — Mechanics’  Liens, 
1 — Mortgage,  1,  2 — Partition 
• — Practice. 


PARTITION. 

Summary  Application  for  Order 
for  Partition  or  Sale  of  Land  of 
Intestate — Rule  615 — Right  of 
Dowress  in  Whole  of  Land  to 
Compel  Partition — Adverse  Claim 
of  Title — Limitations  Act — Issue 
— Undisputed  Right  to  Dower — 
Election — Devolution  of  Estates 
Act , R.S.O.  1914,  ch.  119,  secs.  3, 
9,  13,  21 — Dower  Act,  R.S.O. 
1914,  ch.  70 — Parties — Heirs  at 
Law — Notice — Right  to  Assign- 
ment of  Dower — Partition  Act, 
R.S.O.  1914,  ch.  114,  sec.  5— 
“ Person  Interested  in  Land ” — 
Time-limit  for  Application  — 
Appointment  of  Personal  Repre- 
sentative.]— The  order  of  Clute, 
J.,  38  O.L.R.  362,  upon  an 
application  by  the  plaintiff,  a 
dowress,  under  Rule  615,  for 
partition  or  sale  of  land,  direct- 
ing the  trial  of  an  issue  to  deter- 
mine whether  one  of  the  defend- 
ants (the  appellant)  had  acquired 
title  to  the  land  by  virtue  of  the 
Statute  of  Limitations,  was 
reversed. — As  the  only  interest 
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PARTITION — (i Continued ) . 
the  plaintiff  had  was  as  the 
widow  of  one  who  was  said  to 
have  died  two  years  before  the 
application,  intestate  and  seised 
in  fee  simple  of  the  land,  and 
as  no  one  disputed  her  right  to 
dower,  the  issue  was  useless. 
Its  indirect  purpose  was  to  deter- 
mine whether  the  appellant,  one 
of  the  heirs  at  law,  had  acquired 
title  to  the  land,  not  against 
the  plaintiff,  but  against  his  co- 
heirs, so  that  she  might  be  in  a 
better  position  to  make  an  elec- 
tion, under  sec.  9 of  the  Devolu- 
tion of  Estates  Act,  R.S.O.  1914, 
ch.  119,  whether  to  take  under 
or  against  the  provisions  of  that 
section;  and  there  was  no  power 
to  make  use  of  Rule  615  for  that 
purpose.  Only  a person  entitled 
to  compel  partition  comes  under 
that  Rule;  and,  unless  and  until 
a widow  decides  to  take  under 
the  Dower  Act,  R.S.O.  1914,  ch. 
70,  and  not  under  the  Devolu- 
tion of  Estates  Act,  she  is  not 
such  a person,  and  there  is  no 
power  to  make  any  order  under 
that  Rule.  The  issue  should 
not  have  been  directed. — The 
heirs  at  law  other  than  the 
appellant  having  been  made 
parties  to  the  application,  but 
without  notice  of  the  proceedings 
having  been  given  to  them,  their 
names  should  have  been  struck 
out  when  the  order  directing  the 
issue  was  settled. — A widow, 
entitled  to  dower  out  of  the 
whole  of  the  land  of  her  deceased 
husband,  her  dower  not  having 
been  assigned,  is  not  a person 
who  can  “ compel  partition  of 
land”  under  Rule  615. — A widow 
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PARTITION — (Continued) . 
is  not  a “ person  interested  in 
land,”  within  the  meaning  of 
sec.  5 of  the  Partition  Act,  R.S.O. 
1914,  ch.  114;  the  interest  must 
be  a property-interest  and  a 
“ partitioning  ” interest,  i.e.t  an 
interest  held  in  unity  which  law 
or  equity  deems  that  justice 
requires  may  be  enjoyed  in 
severalty  at  the  instance  of  any 
one  entitled  to  a share  in  it. — 
Having  regard  to  the  provisions 
of  the  Devolution  of  Estates  Act, 
secs.  3,  13,  21,  an  application 
for  partition  or  sale,  made  within 
three  years  after  the  death  of  the 
testator  or  intestate,  and  before 
a personal  representative  has 
been  appointed,  is  unwarranted. 
— The  provisions  (sec.  5 (2))  of 
the  Partition  Act  prohibiting 
proceedings  under  it  until  a year 
after  the  death  of  the  intestate 
or  testator  in  whom  the  land 
sought  to  be  partitioned  “was 
vested,”  are  not  in  conflict  with 
the  view  that,  so  long  as  the 
land  is  vested  in  the  personal 
representative,  to  enable  him  to 
perform  his  duties,  there  can  be 
no  right  to  compel  partition. — 
Murcar  v.  Bolton  (1884),  5 O.R. 
164,  Devereux  v.  J^earns  (1886), 
11  P.R.  452,  and  Fram  v.  Fram 
(1887),  12  P.R.  185,  considered. 
Morrison  v.  Morrison , 163. 


PARTNERSHIP. 

Bee  Sale  of  Goods. 


PASSENGER. 

See  Railway — Street  Rail- 
way. 


PASSING-OFF. 

See  Sale  of  Goods — Trade 
Mark. 

PAUPER. 

See  Municipal  Corpora- 
tions, 3. 

PAYMENT  INTO  COURT. 

See  Distribution  of  Estates. 

PEACE  OFFICERS. 

See  Costs,  3. 


PERPETUAL  RENEWAL. 

See  Landlord  and  Tenant. 


PERSONAL  ACTION. 

See  Division  Courts. 


PERSONAL  REPRESENT- 
ATIVE. 

See  Mortgage,  2 — Partition. 


PHYSICIAN. 

See  Ontario  Temperance 
Act,  3. 


PLACE  OF  TRIAL. 

See  Venue. 


PRACTICE. 

Consolidation  of  Actions  — 
Addition  of  Parties — Attorney - 
General — Representatives  of  Class 
of  Ratepayers  — Avoidance  of 
Multiplicity  of  Actions — Judica- 
ture Act,  R.S.O.  1914,  ch.  56, 
sec.  16  ( h ) — Rules  66-69,  134, 
320 — Cosis.] — The  Judicial  Com- 
mittee of  the  Privy  Council,  in 
Ottawa  Separate  School  Trustees 
v.  Ottawa  Corporation,  [1917] 
A.C.  76,  having  declared  sec.  3 
of  the  Act  5 Geo.  V.  ch.  45  (O.), 
authorising  the  appointment  of  a 
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PRACTICE — ( Continued ) . 
Commission  to  manage  the 
Ottawa  Roman  Catholic  separate 
schools,  in  lieu  of  the  School 
Board,  to  be  ultra  vires,  it  was 
held,  that  the  ends  of  justice 
required  that  the  rights  of  all 
parties  in  respect  to  all  questions 
which  arose  by  reason  of  the 
finding  of  the  Judicial  Com- 
mittee should  be  determined  in 
one  action;  and  an  order  was 
made  consolidating  three  actions 
brought  by  the  School  Board  in 
respect  of  what  was  done  by  the 
Commission  (appointed  pursuant 
to  the  Act)  in  its  attempt  to 
maintain  the  schools  during  the 
time  it  had  control.  The  Attor- 
ney-General and  M.  et  al.,  repre- 
senting the  class  of  ratepayers 
interested,  were  added  as  de- 
fendants, though  against  the  will 
of  the  School  Board,  the  plaintiff 
in  the  consolidated  actions. — 
The  fundamental  rule  as  to  deter- 
mining all  matters  in  controversy 
and  avoiding  multiplicity  of  legal 
proceedings  is  found  in  the 
Judicature  Act,  R.S.O.  1914,  ch. 
56,  sec.  16  (h);  and  Rules  66-69, 
134,  and  320,  were  relied  upon  as 
warranting  the  order  made. — 
Byrne  v.  Brown  (1889),  22 

Q.B.D.  657,  and  Montgomery  v. 
Foy  Morgan  & Co.,  [1895]  2 Q.B. 
321,  followed. — The  question  of 
costs  occasioned  by  the  addition 
of  parties  against  the  plaintiff’s 
desire  was  reserved  to  be  dealt 
with  at  the  trial.  Ottawa  Sepa- 
rate School  Trustees  v.  Quebec 
Bank,  Ottawa  Separate  School 
Trustees  v.  Bank  of  Ottawa, 
Ottawa  Separate  School  Trustees 
v.  Murphy,  118. 


PRACTICE — ( Continued ) . 

See  Appeal  — Costs  — Dis- 
covery — Division  Courts  — 
Partition — Venue. 


PREFERENCE. 

See  Assignments  and  Pre- 
ferences, 2. 


PRESCRIPTION. 

See  Easement. 


PRESCRIPTIONS. 

See  Ontario  Temperance 
Act,  3. 


PRESUMPTION. 

See  Assignments  and  Pre- 
ferences, 2 — Easement — Ont- 
ario Temperance  Act,  2 — 
Trusts  and  Trustees. 

PRINCIPAL  AND  AGENT. 

See  Sale  of  Goods. 

PRINCIPAL  AND  SURETY. 

See  Husband  and  Wife,  3 — 
Mistake. 

PRIORITIES. 

See  Distribution  of  Estates 
— Mechanics’  Liens,  1. 

PRODUCTION  OF 
DOCUMENTS. 

See  Discovery,  2. 

PROMISSORY  NOTES. 

See  Banks  and  Banking — 
Husband  and  Wife,  3 — Inter- 
est. 

PROPERTY  PASSING. 

See  Sheriff. 
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PUBLIC  AUTHORITIES 
PROTECTION  ACT. 

See  Costs,  3. 

PUBLIC  POLICY. 

See  Contract,  5 — Gift. 

PUBLIC  SCHOOLS. 

See  Schools. 

RAILWAY. 

Passenger  Stepping  off  Moving 
Train — Negligence  of  Conductor 
— Finding  of  Jury — “Invitation” 
to  Alight  — Evidence  — Appeal  — 
Divided  Court.] — A man  unac- 
customed to  railway  travel  was 
a passenger  on  a train  of  the 
defendants,  bound  for  station  D., 
and  was  seated  in  a vestibuled 
car;  after  the  conductor  had 
announced  in  the  car  that  D. 
was  the  next  station,  he  said  to 
this  passenger,  “This  is  your 
station,  this  is  where  you  get  off.” 
The  conductor  then  opened  the 
door  of  the  car  and  stood  in  the 
vestibule,  then  opened  the  trap 
or  outside  door;  the  passenger 
followed  and  went  down  the 
stops,  unwarned  by  the  con- 
ductor, stepped  off  the  train 
while  it  was  still  in  motion,  and 
was  so  injured  that  he  died;  this 
was  on  a dark  night.  The  jury 
found  negligence,  consisting  in 
“the  conductor  not  remaining 
at  the  door  of  the  car  until  the 
train  stopped,”  and  no  contrib- 
utory negligence. — Upon  appeal 
from  a judgment  for  the  plaintiff 
upon  these  findings,  the  four 
Judges  composing  a Divisional 
Court  were  divided  in  opinion  as 
to  whether  there  was  evidence 
to  sustain  the  finding  of  negli- 


RAILWAY — ( Continued ) . 
gence;  and,  in  the  result,  the 
appeal  was  dismissed  with  costs. 
— Discussion  of  the  duty  of  the 
conductor  of  a train  in  regard  to 
passengers  alighting,  the  ques- 
tion of  an  “invitation  to  alight,” 
and  review  of  the  authorities. 
Mayne  v.  Grand  Trunk  R.W. 
Co.,  1. 

See  Ditches  and  Water- 
courses Act — Ontario  Tem- 
perance Act,  1 — Street  Rail- 
way. 


RATEPAYERS. 

See  Practice. 

RATIFICATION. 

See  Municipal  Corpora- 
tions, 1. 

REDEMPTION. 

See  Mortgage. 


REFERENCE. 

See  Costs,  2. 


REGISTRY  LAWS. 

See  Mechanics’  Liens. 


RELIEF  OVER. 

See  Mistake — Sheriff. 


REMAINDER. 

See  Mortgage,  2. 


RENEWAL  OF  LEASE. 

See  Landlord  and  Tenant. 


RESCISSION. 

See  Contract,  3. 


RESTRAINT  OF  TRADE. 

See  Contract,  5. 
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RULES. 

(Consolidated  Rules  of  the  Supreme 
Court  of  Ontario,  1913.) 

Rule  3 (6).] — See  Costs,  4. 
Rule  66.] — See  Practice. 

Rule  67.] — See  Practice. 

Rule  68.] — See  Practice. 

Rule  69.] — See  Practice. 

Rule  134.] — See  Practice. 
Rule  266.] — See  Discovery,  1. 
Rule  300.] — See  Mortgage,  1. 
Rule  301.] — See  Mortgage,  1. 
Rule  320.] — See  Practice. 
Rule  370.] — See  Discovery,  1. 
Rule  507.] — See  Appeal. 

Rule  553.] — See  Contempt  of 
Court. 

Rule  604.] — See  Landlord  and 
Tenant. 

Rule  613  (5).] — See  Distribu- 
tion of  Estates. 

Rule  615.] — See  Partition. 
Rule  649.] — See  Costs,  2 — 
Sale  of  Goods. 


SALE  OF  GOODS. 

“Passing-off” — Intent  to  De- 
ceive— Proof  of  Damage — Com- 
mendation— False  Representation 
that  Business  of  Plaintiff  Taken 
over  hy  Defendant — Authority  of 
Agent  — Responsibility  of  Prin- 
cipal — Damages  • — Formulae  of 
Secret  Processes — Partnership — 
— Use  after  Dissolution  of  Know- 
ledge Obtained — Confidential  Posi- 
tion — Property-right — Deroga- 
tion from  Grant  — Costs  — Scale 
of  — Rule  61^9  — Appeal.] — The 
basis  of  a “passing-off ” action 
is  a false  representation  by  the 
defendant;  and  in  this  case, 
where  the  defendant  had  been 
enjoined  from  representing  that 
his  products  were  the  plaintiff 
company’s  manufacture,  it  was 
held,  upon  an  appeal,  that  there 


[vol. 

SALE  OF  GOODS— (Continued) . 
was  nothing  in  the  “get-up”  of 
the  defendant’s  products  to  sug- 
gest an  intent  to  deceive ; that  no 
damage  was  proved;  and  that 
there  was  no  “passing-off”  in 
fact. — Spalding  v.  Gamage  Limit- 
ed (1915),  32  R.P.C.  273,  283, 
284,  followed. — The  false  repre- 
sentation by  a traveller  of  the 
defendant  that  the  plaintiff  com- 
pany had  gone  out  of  business, 
and  that  the  defendant  had 
taken  it  over,  was  actionable 
upon  proof  of  damage;  and,  as 
it  was  made  in  the  course  of  the 
agent’s  employment,  in  the  situa- 
tion in  which  he  was  placed  by 
his  principal,  and  was  part  of 
the  inducement  which  caused  a 
contract  to  be  made  between  the 
principal  and  a purchaser — as  it 
in  fact  caused  damage,  though 
only  to  a small  extent,  and  the 
principal  retained  the  benefit  he 
received  under  it — it  afforded  a 
cause  of  action;  and  the  plaintiff 
company  was  entitled  to  recover 
damages  therefor.  — White  v. 
Mellin,  [1895]  A.C.  154,  Gordon 
v.  Street,  [1899]  2 Q.B.  641,  and 
Mackay  v.  Commercial  Bank  of 
New  Brunswick  (1874),  L.R.  5 
P.C.  394,  followed. — The  plain- 
tiff company  sought  to  enjoin 
the  defendant  from  using  in  his 
manufacture  the  formulae  and 
trade  secrets  of  the  partnership 
in  which  the  plaintiff  company’s 
predecessor  and  the  defendant 
were  members;  and  it  was  held, 
that  the  defendant  was  not  de- 
barred from  the  use  of  the  usual 
methods  of  doing  business,  even 
though  that  involved  the  use  of 
the  knowledge  acquired  as  a 


XXXIX.] 


INDEX. 


04 1 


SALE  OF  GOODS—  (Continued) . 
partner.  The  process  belonged 
to  the  partnership;  the  interest 
of  each  in  it  was  a right  of  pro- 
perty, and  was  sold  as  such;  but 
the  defendant  was  not,  according 
to  .the  evidence,  using  the 
identical  formulae  of  the  partner- 
ship— he  was  not  using  in  com- 
petition that  which  was  the 
subject  of  the  sale.  Wodehouse 
Invigorator  Limited  v.  Ideal  Stock 
and  Poultry  Food  Co.,  302. 

See  Contract,  5. 


SALE  OF  LAND. 

See  Partition — Will. 


SALE  OF  LOGS. 

See  Sheriff. 


SCALE  OF  COSTS. 

See  Costs,  2 — Sale  of  Goods. 

SCHOOLS. 

Engagement  of  High  School 
Principal  — Contract  — Pro- 
vision for  Termination  on  Notice 
— Resolution  of  Board  of  Educa- 
tion to  Give  Notice  to  Determine — 
11  Month’s  Notice  to  Resign ” — 
Sufficiency — Notice  Given  pur- 
suant to  Resolution — Powers  of 
Executive  Officers  — Absence  of 
Direct  Authority  — Absence  of 
Corporate  Seal.] — The  defendant 
board  engaged  the  plaintiff  as 
principal  of  a high  school  under 
the  board’s  jurisdiction,  for  one 
year,  subject  to  the  right  of 
either  party  to  terminate  the 
engagement  “by  giving  notice 
in  writing  to  the  other  of  them 
at  least  one  calendar  month  pre- 
viously . . — Held,  that 

the  determination  of  the  board 


SCHOOLS — ( Continued ) . 
to  give  notice  to  terminate  the 
engagement  might  properly  be 
evidenced  by  a resolution. — 
Vernon  v.  Corporation  of  Smith’s 
Falls  (1891),  21  O.R.  331,  and 
Village  of  London  West  v.  Bar- 
tram  (1895),  26  O.R.  161,  approv- 
ed and  applied. — No  particular 
form  of  words  is  necessary  to 
effect  a removal — a demand  for 
resignation  may  be  the  equiva- 
lent of  a removal ; and  the  resolu- 
tion of  the  board,  that  the 
plaintiff  “'be  given  a month’s 
notice  to  resign,”  was  held  suffi- 
cient. — Exactness  in  the  lan- 
guage employed  by  municipal 
councillors  and  members  of 
school  boards  is  not  required; 
the  language  should  be  given  a 
liberal  and  reasonable  construc- 
tion so  as  to  ascertain  and  give 
effect  to  the  intention.—  Stephen- 
son v.  London  Joint  Stock  Bank 
(1903),  20  Times  L.R.  8,  follow- 
ed.— Westberg  v.  City  of  Kansas 
(1877),  64  Missouri  493,  501, 
approved. — It  having  been  re- 
solved to  terminate  the  plaintiff’s 
employment  by  notice,  it  was 
within  the  power  of  the  executive 
officers  of  the  board,  without 
special  authorisation,  to  act  upon 
the  resolution  and  give  the 
requisite  notice;  and  it  was  not 
necessary  that  the  notice  should 
be  under  the  corporate  seal  of 
the  board. — Roe  ex  d.  Dean  and 
Chapter  of  Rochester  v.  Pierce 
(1809),  2 Camp.  96,  and  Doe  d. 
Co.  of  Proprietors  of  the  Birming- 
ham Canal  Navigations  v.  Bold 
(1847),  11  Q.B.  127,  followed. 
Smith  v.  Campbell} or d Board  of 
Education , 323. 
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SEAL. 

See  Schools. 


SEARCH-WARRANT. 

See  Costs,  3. 


SECRET  PROCESS. 

See  Sale  of  Goods. 


SECURITIES. 

See  Banks  and  Banking — 
Husband  and  Wife,  2,  3. 


SECURITY  FOR  COSTS. 

See  Costs,  3. 


SETTLEMENT. 

See  Trusts'  and  Trustees. 


SHARES  AND  SHARE-. 
HOLDERS. 

See  Company,  1,  2. 


SHERIFF. 

Sale  of  Logs  under  Execution — 
Seizure — Property  Passing — Neg- 
lect of  Sheriff  to  Ascertain  Quan- 
tity of  Logs — Breach  of  Duty — 
Advertisement  of  Sale  of  Smaller 
Quantity  than  actually  Existed — 
Purchaser  — Notice  ■ — Liability 
— Measure  of  Damages  — Claim 
for  Relief  over  against  Sheriff.] — 
Under  execution  against  the 
plaintiff  company,  a sheriff  pur- 
ported to  seize  logs  in  the  woods, 
and  advertised  them  for  sale  as 
“about  300  logs.”  As  a matter 
of  fact,  there  were  more  than 
4,000  logs  in  the  woods.  At  the 
time  of  the  sale  the  sheriff  did 
not  know  how  many  logs  there 
were  in  the  woods,  but  believed 
there  were  about  300,  and  he 
took  no  reasonable  care  to  ascer- 
tain the  quantity.  At  the  sale, 
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SHERIFF — ( Continued ) . 
he  stated  that  he  was  selling 
whatever  logs  the  plaintiff  com- 
pany had  in  the  woods,  300  more 
or  less: — Held,  that  there  was  a 
seizure  of  the  logs  in  the  woods, 
and  that  the  property  passed  by 
the  sale;  that  the  sheriff  did  not 
exercise  reasonable  care  to  ascer- 
tain the  quantity  of  logs,  that 
his  neglect  was  a breach  of  his 
duty  as  sheriff,  and  he  was 
responsible  for  any  damages 
which  arose  directly  from  that 
neglect. — Held,  also,  that  the 
defendant  P.,  knowing  the  cap- 
acity in  which  the  sheriff  was 
acting,  and  that  to.  sell  4,000  logs 
as  “about  300  logs”  would  be  a 
breach  of  duty,  and  would  oper- 
ate as  a fraud  on  creditors,  was 
not  a bond  fide  purchaser  for 
value  without  notice,  and  was 
liable  with  the  sheriff  for  the 
damages  which  the  plaintiff  com- 
pany and  the  other  plaintiffs, 
creditors  of  the  plaintiff  com- 
pany, had  suffered. — Held,  also, 
that  the  measure  of  damages 
was  the  difference  between  what 
the  logs  sold  for  and  what  they 
would  have  sold  for  if  they  had 
been  properly  advertised. — Held, 
also,  that  the  defendant  P.  was 
not  entitled  to  relief  over  against 
the  sheriff.  Maple  Leaf  Lumber 
Co.  v.  Caldbick  and  Pierce,  201. 

See  Distribution  of  Estates. 


SIDEWALK. 

See  Highway,  3. 


SLANDER. 

See  Costs,  3. 
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SNOW  AND  ICE. 

See  Highway,  3 — Negli- 
gence. 


SOLICITOR. 

See  Husband  and  Wife,  3 — 
Venue. 


SPECULATION. 

See  Contract,  1. 


STATED  CASE. 

See  Criminal  Law,  2. 


STATUTE  OF  LIMITATIONS. 

See  Easement — Mortgage,  2 
— Partition. 


STATUTES. 

R.S.C.  1908,  ch.  37,  sec.  251  (4)  (Rail- 
way Act). 

See  Ditches  and  Watercourses 

Act. 

R.S.C.  1906,  ch.  71,  sec.  5 (Trade 
Mark  and  Design  Act). 

See  Trade  Mark. 

R.S.C.  1908,  ch.  119,  sec.  61  (Bills  of 
Exchange  Act). 

See  Banks  and  Banking. 

R.S.C.  1906,  ch.  122,  secs.  6,  7 (Money- 
Lenders  Act). 

See  Interest. 

R.S.C.  1906,  ch.  146,  sec.  231  (Crim- 
inal Code). 

See  Contract,  1. 

R.S.C.  1906,  ch.  146,  sec.  345. 

See  Animals. 

R.S.C.  1906,  ch.  146,  sec.  498  (6),  (d). 

See  Contract,  5. 

R.S.C.  1906,  ch.  146,  sec.  1019. 

See  Criminal  Law,  2. 

R.S.C.  1906,  ch.  146,  sec.  1122. 

See  Criminal  Law,  1. 

R.S.C.  1906,  ch.  152,  sec.  148  (Canada 
Temperance  Act). 

See  Canada  Temperance  Act. 

3 & 4 Geo.  V.  ch.  9,  sec.  76  (2)  (c)  (D.) 
(Bank  Act). 

See  Husband  and  Wife,  2. 

R.S.O.  1914,  ch.  1,  sec.  27  (a),  (Inter- 
pretation Act). 

See  Municipal  Corporations,  1. 

R.S.O.  1914,  ch.  32,  secs.  83,  85,  86, 
151  (Mining  Act). 

See  Mines  and  Mining. 


STATUTES — ( Continued ) . 

R.S.O.  1914,  ch.  56,  sec.  16  ( h ) (Judica- 
ture Act). 

See  Practice. 

R.S.O,  1 14,  ch.  63,  sec.  62  (1)  (a) 
(Division  Courts  Act). 

See  Division  Courts,  1,  2. 

R.S.O.  1 14,  ch.  70  (Dower  Act). 

See  Partition. 

R.S.O.  1914,  ch.  75  (Limitations  Act). 

See  Mortgage,  2 — Partition. 

R.S.O.  1914,  ch.  75,  secs.  34  et  seq. 

See  Easement. 

R.S.O.  1914,  ch.  79,  sec.  2 (Judges’ 
Orders  Enforcement  Act). 

See  Costs,  1. 

R.S.O.  1914,  ch.  81  (Creditors  Relief 
Act). 

See  Distribution  of  Estates. 

R.S.O.  1914,  ch.  89,  sec.  16  (Public 
Authorities  Protection  Act). 

See  Costs,  3. 

R.S.O.  1914,  ch.  90,  sec.  10  (Summary 
Convictions  Act). 

See  Criminal  Law,  1 — Ontario 

Temperance  Act,  4. 

R.S.O.  1914,  ch.  109,  sec.  49  (Con- 
veyancing and  Law  of  Property 
Act). 

See  Mortgage,  1. 

R.S.O.  1914,  ch.  114,  sec.  5 (Partition 
Act). 

See  Partition. 

R.S.O.  1914,  ch.  119,  secs.  3,  9,  13,  21 
(Devolution  of  Estates  Act). 

See  Partition. 

R.S.O.  1914,  ch.  119,  sec.  5. 

See  Will. 

R.S.O.  1914,  ch.  121,  sec.  63  (1) 
(Trustee  Act). 

See  Distribution  of  Estates. 

R.S.O.  1914,  ch.  122  (Vendors  and 
Purchasers  Act) . 

See  Deed. 

R.S.O.  1914,  ch.  134  (Assignments  and 
Preferences  Act). 

See  Assignments  and  Prefer- 
ences, 1. 

R.S.O.  1914,  ch.  134,  sec.  5 (4). 

See  Assignments  and  Prefer- 
ence , 2. 

R.S.O.  1914,  ch.  140,  secs.  8,  14 
(Mechanics  and  Wage-Earners 
Lien  Act). 

See  Mechanics’  Liens,  1. 

R.S.O.  1914,  ch.  175,  sec.  4 (Money- 
Lenders  Act). 

See  Interest. 

R.S.O.  1914,  ch.  178,  secs.  5 (4),  44, 
45,  50,  54,  60,  72,  73,  118,  123 
(Companies  Act). 

See  Company,  1. 
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STATUTES — ( Continued ) . 
R.S.O.  1914,  ch.  178,  secs.  54  (2), 
121. 

See  Company,  2. 

R.S.O.  1914,  ch.  183,  sec.  194,  condi- 
tion 8 (Insurance  Act). 

See  Insurance. 

R.S.O.  1914,  ch.  185,  sec.  260  (Railway 
Act). 

See  Contempt  of  Court. 

R.S.O.  1914,  ch.  186,  sec.  22  (Railway 
and  Municipal  Board  Act). 

See  Contempt  of  Court. 

R.S.O.  1914,  ch.  192  (Municipal  Act). 

See  Municipal  Corporations,  3. 
R.S.O.  1914  ch.  192,  secs.  8,  10,  214, 
249,  258  (1). 

See  Municipal  Corporations,  1. 
R.S.O.  1914,  ch.  192,  sec.  449. 

See  Costs,  1. 

R.S.O.  1914,  ch.  192,  sec.  460. 

See  Highway,  1,  2,  3. 

R.S.O.  1914,  ch.  195,  secs.  40  (4),  83 
(Assessment  Act). 

See  Assessment  and  Taxes. 

R.S.O.  1914,  ch.  198,  secs.  3,  75,  77 
(Municipal  Drainage  Act). 

See  Municipal  Corporations,  2. 
R.S.O.  1914,  ch.  231  (Children’s  Pro- 
tection Act). 

See  Municipal  Corporations,  3. 
R.S.O.  1914,  ch.  260,  secs.  6,  16,  21, 
23  (Ditches  and  Watercourses 
Act). 

See  Ditches  and  Watercourses 

R.S.O.  1914,  ch.  262  (Game  and 
Fisheries  Act). 

See  Animals. 

R.S.O.  1914,  ch.  300  sec.  23  (1), 
(Hospitals  and  Charitable  In- 
stitutions Act). 

See  Municipal  Corporations,  3. 

4 Geo.  V.  ch.  14,  sec.  4 (O.)  (Mining 

Amendment  Act). 

See  Mines  and  Mining. 

5 Geo.  V.  ch.  45,  sec.  3 (O.)  (Ottawa 

Roman  Catholic  Separate 
Schools). 

See  Practice. 

6 Geo.  V.  ch.  43,  sec.  5 (O.)  (Amending 

Municipal  Drainage  Act). 

See  Municipal  Corporations,  2. 

6 Geo.  V.  ch.  50,  secs.  2 (i),  41  (O.) 
(Ontario  Temperance  Act). 

See  Ontario  Temperance  Act,  1. 

6 Geo.  V.  ch.  50,  secs.  40,  70,  88  (O.) 

See  Ontario  Temperance  Act,  2. 

6 Geo.  V.  ch.  50,  secs.  42,  72,  92,  (1) 

(O.) 

See  Ontario  Temperance  Act,  4. 


STATUTES — {Continued) . 

6 Geo.  V.  ch.  50,  sec.  51  (O.) 

See  Ontario  Temperance  Act,  3. 
6 Geo.  V.  ch.  50,  sec.  96  (O.) 

See  Ontario  Temperance  Act,  5. 


STREET  RAILWAY. 

Negligence — Passenger  Stand- 
ing in  Car  Injured  by  Falling 
when  Car  Stopped — Evidence — 
Violent  or  Sudden  Stop — Findings 
of  Jury  — Meaning  of.]  — The 
plaintiff  entered,  as  a passenger, 
a street  railway  car  of  the  de- 
fendants, which  started  just  as 
she  entered.  She  walked  for- 
ward to  find  a seat,  and  had  pro- 
ceeded some  nine  or  ten  feet, 
when  the  conductor,  seeing  a 
person  running  to  catch  the  car, 
rang  the  bell  once,  whereupon 
the  motorman  stopped  the  car. 
This  was  before  the  car  had 
reached  the  next  regular  stop- 
ping-place. When  the  car  stop- 
ped, the  plaintiff  fell  to  the  floor 
of  the  car,  and  sustained  the 
injuries  of  which  she  complained 
in  this  action.  The  plaintiff 
said  that  “the  car  stopped  sud- 
denly,” with  a “terrific  jolt:” — 
Held,  that  a violent  or  sudden 
stop  was  not  necessary  or  justi- 
fiable in  the  circumstances;  of 
such  a stop  there  was  evidence 
which  the  jury  had  to  consider 
and  were  at  liberty  to  accept 
and  act  upon;  and  their  finding 
was  sufficient  to  warrant  a judg- 
ment for  the  plaintiff  (Rose,  J., 
dissenting).  Billington  v. 
Hamilton  Street  R.W.  Co.,  25. 

See  Contempt  of  Court. 

SUBSTANTIAL  WRONG 
OR  MISCARRIAGE. 

See  Criminal  Law,  2. 
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SUMMARY  APPLICATION. 

See  Landlord  and  Tenant — 
Partition. 


SUMMARY  CONVICTIONS 
ACT. 

See  Criminal  Law,  1 — Ont- 
ario Temperance  Act,  4. 


SUPREME  COURT  OF 
ONTARIO. 

See  Appeal — Costs,  2. 


SURETY. 

See  Husband  and  Wife,  3 — 
Mistake. 


TAXATION  OF  COSTS. 

See  Costs,  2, 4. 


TAXES. 

See  Assessment  and  Taxes. 


TEMPERANCE. 

See  Canada  Temperance  Act 
— Ontario  Temperance  Act. 

THEFT. 

See  Costs,  3 — Mistake. 


TIME. 

See  Partition. 


TITLE  TO  LAND. 

See  Deed — Division  Courts. 


TITLE  TO  SHARES. 

See  Company,  2. 

TRACTION-ENGINE . 

See  Highway,  2. 


TRADE  AND  COMMERCE. 

See  Contract,  5. 


TRADE  MARK. 

Infringement  — “Bicycle”  — 
Design  on  Playing  Cards — Trade 
Name — Infringement  of  Property- 
right— Intent  to  Deceive— “Passing- 
off” — Evidence  — Undertaking  — 
Breach  — Advertisement  — In- 
junction — Damages  — Inquiry 
as  to  — Costs  of  — Non-inter- 
ference with  Infringers.]  — The 
judgment  of  Middleton,  J.,  37 
O.L.R.  85,  was  varied  upon  an 
appeal  by  the  defendant;  and 
it  was  held , that,  though  the 
word  “ bicycle”  may  be  the  sub- 
ject of  a trade  mark,  the  plaintiff 
company’s  registered  trade  mark 
for  playing  cards,  consisting  of 
that  word,  was  not  infringed  by 
the  defendant’s  use  of  that  word 
when  describing  a design  on  the 
backs  of  the  cards  manufactured 
and  sold  by  him. — The  use  of  an 
ordinary  word  such  as  “bicycle,” 
as  describing  the  design  on  the 
back  of  a card,  does  not  become 
prohibited  merely  because  it  is 
forbidden  if  applied  to  the 
article  itself  or  to  any  package 
containing  it:  Trade  Mark  and 
Design  Act,  R.S.C.  1906,  ch. 
71,  sec.  5.  Nor  in  like  man- 
nei;  is  the  pictorial  representation 
of  a bicycle  as  an  ornamental 
design  prohibited. — A word  may 
be  so  appropriated,  though  not 
affixed  to  the  article,  as  to  give 
rise  to  a property-right.  Before 
registration,  the  plaintiff  com- 
pany had  established  the  word 
“bicycle”  as  having  acquired  a 
significance  referable  only  to  the 
plaintiff  company’s  own  manu- 
facture of  cards  of  a certain 
class;  and  the  word  had  not,  by 
reason  of  the  circulation  of  other 


TRADE  COMBINATION. 

See  Contract,  5. 
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TRADE  MARK- — {Continued) . 
cards  before  1902,  lost  that 
significance.  But  there  was  no 
evidence  of  any  passing-off  hav- 
ing been  accomplished. — The 
defendant,  in  1905,  undertook 
not  to  put  out  “Bicycle”  playing 
^ cards  in  tuck-cases  with  the  word 
“bicycle”  on  them;  and  had 
broken  his  undertaking  by  the 
insertion  of  a certain  advertise- 
ment:— Held , that  that  was 
sufficient  to  warrant  an  injunc- 
tion against  the  repetition  of  the 
act,  though  not  the  award  of 
damages  made  by  the  trial  Judge. 
— The  plaintiff  company  should 
be  restricted  to  an  inquiry  as  to 
damages,  if  it  insisted  upon  more 
than  nominal  damages,  and  the 
costs  of  the  inquiry  should  be 
reserved.  — Provident  Chemical 
Works  v.  Canada  Chemical 
Manufacturing  Co.  (1902),  4 

O.L.R.  545,  followed. — Held, 
also,  that  the  plaintiff  company 
had  not  lost  its  right  to  enforce 
its  trade  marks  through  non- 
interference with  infringers. 
United  States  Playing  Card  Co.  v. 
Hurst,  249. 


TRADE  NAME. 

Sss  Trade  Mark. 

TRANSFER  OF  SHARES. 

See  Company,  2. 


TRESPASS. 

See  Costs,  3 — Division 
Courts. 


TRIAL. 

See  Criminal  Law,  2 — Ont- 
ario Temperance  Act,  5 — 
Venue. 


[VOL. 

TRUSTEE  ACT. 

See  Distribution  of  Estates. 


TRUSTS  AND  TRUSTEES. 

Ante-nujptial  Settlement  — Ap- 
pointment of  New  Trustee — Power 
of  Settlor  and  Wife  to  Appoint 
Loss  of  Writing  Witnessing 
Appointment  — Recognition  of 
Trustee  by  Deed  of  Settlor  and 
Wife  — Presumption  — Construc- 
tion of  Deed  of  Settlement — “ Sur- 
viving” Children  — Child  of 
Daughter  Predeceasing  Settlor  and 
Wife  — Children  of  Intended 
Marriage .] — Under  an  ante- 
nuptial settlement  made  by  deed 
in  1873,  the  settlor  and  his  wife 
had  power  to  appoint  new 
trustees  if  any  trustee  should  die  • 
or  become  incapable  of  acting. 
Originally,  there  were  two 
trustees,  but  in  1901  one  was 
dead  and  the  other  (C.)  had  be- 
come incapable  of  acting.  In 
December  of  that  year,  a judg- 
ment was  pronounced  in  an 
action  which  had  been  brought 
in  the  name  of  C.,  in  which  it 
was  recited  that  under  the  pro- 
visions of  the  settlement  L.  had 
been  appointed  trustee  in  the 
place  of  C. ; but,  when  an  applica- 
tion to  the  Court  was  made  in 
1917  (after  the  death  of  the 
settlor  and  his  wife),  by  L.  as 
trustee,  the  deed  or  writing 
appointing  him  could  not  be 
found.  In  1904,  a deed  was 
executed  by  the  settlor  and  his 
wife,  which  recited  the  settle- 
ment, the  death  and  incapacity 
of  the  original  trustees  respec- 
tively, and  that  by  an  order  of 
the  Court  L.  had  been  appointed 
trustee.  No  such  order  could  be 
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found;  probably  the  reference 
was  to  the  recognition,  by  the 
judgment  mentioned,  of  L.  as 
trustee: — Held,  that  the  due 
appointment  of  L.  should  be 
presumed:  the  deed  executed  in 
1904  would  itself  amount  to  an 
appointment  and  cure  any  irregu- 
larity or  defect  in  any  former 
appointment. — Poulson  v.  Wel- 
lington (1729),  2 P.  Wms.  533, 
and  In  re  FarnelVs  Settled  Estates 
(1886),  33  Ch.  D.  599,  followed. 
— By  the  settlement,  property 
was  conveyed  to  the  trustees  for 
the  benefit  of  the  settlor  for  life 
and  on  his  death  for  the  wife  for 
life,  charged  in  each  case  with 
the  maintenance  of  the  children, 
and  from  and  after  the  decease 
of  the  survivor  upon  trust  for  the 
maintenance  of  the  children  until 
the  youngest  should  attain  the 
age  of  twenty-one,  when  the 
trustees  were  to  sell  the  trust 
property  and  divide  the  proceeds 
and  all  moneys  appertaining  to 
the  trust  among  the  surviving 
children  of  the  settlor  and  his 
wife  and  either  of  them  (both 
had  children  by  former  mar- 
riages) and  the  children  of  the 
intended  marriage  share  and 
share  alike.  There  was  no  pro- 
vision for  the  children  of  any 
child  who  might  predecease,  and 
the  only  gift  to  children  was  in 
the  above  direction  to  divide  the 
proceeds  and  trust  moneys : — 
Held,  that  the  child  of  a pre- 
deceased daughter  of  the  settlor 
was  not  entitled  to  share  in  the 
distribution. — The  case  did  not 
come  within  the  rule  stated  in 
Howgrave  v.  Cartier  (1814),  3 V. 


TRUSTS  & TRUSTEES-(CWd.) 

& B.  79,  and  approved  in  Wake- 
field v.  Maffet  (1885),  10  App. 
Cas.  422.  That  rule  possibly 
extends  only  to  provisions  for 
children,  issue  of  the  intended 
marriage.  Re  Loscombe,  521. 

See  Assignments  and  Pre- 
ferences, 1 — Distribution  of 
Estates. 


UNDERTAKING. 

See  Trade  Mark. 


UNDUE  INFLUENCE. 

See  Gift  — Husband  and 
Wife,  2,  3. 


USURY. 

See  Interest. 


VENDOR  AND  PURCHASER. 

See  Deed. 


VENUE. 

Application  to  Change — Affi- 
davit of  Plaintiff’s  Solicitor  — 
Admissibility  — Grounds  for 
Change  — Prejudice  ■ — Jury  — 
Fair  Trial.] — The  object  of  a 
proposed  appeal  for  which  leave 
was  sought  was  to  have  the  place 
of  trial  changed  from  B.  to  W. 
The  action — which  was  for  false 
imprisonment — had  been  tried 
at  B.,  but  a new  trial  was  order- 
ed, because  prejudice  had  been 
caused  to  the  plaintiff  by  evi- 
dence having  been  improperly 
admitted  and  counsel  for  the 
defendant  having  improperly  re- 
ferred to  the  plaintiff’s  nation- 
ality— he  being  an  Austrian: 
Gage  v.  Reid  (1917),  38  O.L.R. 
514.  It  was  said,  in  regard  to 
the  second  trial,  that  the  plaintiff 
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VENUE — ( Continued ) . 
could  not  have  a fair  trial  at  B., 
because  the  counsel  referred  to 
had  extraordinary  influence  in 
the  locality,  and  the  remarks 
made  by  him  would  attain  great 
notoriety  and  so  tend  to  pre- 
judice the  community  from 
which  the  jurors  would  be  drawn: 
— Held , that  the  affidavit  of  the 
plaintiff's  solicitor  was  admis- 
sible to  shew  the  grounds  for  a 
change  of  venue,  and  might  be 
effective. — Cossham  v.  Leach 
(1875),  32  L.T.R.  665,  Davis  v. 
Murray  (1882),  9 P.R.  222,  and 
Roche  v.  Patrick  (1870),  5 P.R. 
210,  followed. — Hood  v.  Cronkite 
(1868),  4 P.R.  279,  and  Leach  v. 
Brown  (1904),  9 O.L.R.  380, 
distinguished. — But  held,  that 
the  solicitor's  belief  that  a fair 
trial  could  not  be  had  at  B., 
coupled  with  what  was  stated  by 
him  as  to  prejudice,  did  not 
amount  to  such  strong  and  clear 
evidence  as  would  induce  the 
Court  to  hold  that  there  could 
not  be  a fair  trial  by  a jury  taken 
from  the  county  of  H.,  of  which 
B.  was  the  county  town.  Gage 
v.  Reid,  52. 


VOLUNTARY  CONVEYANCE. 

See  Gift. 

WAGERING  CONTRACT. 

See  Contract,  1. 

WAIVER. 

See  Mechanics'  Liens,  2. 


WATER. 

See  Ditches  and  Water- 
courses Act  — Easement  — 
Municipal  Corporations. 


WAY. 

See  Highway. 


WILL. 

Construction — Direction  to  Pay 
Debts — Specific  Devise  of  Whole  of 
Testator’s  Land — Insufficiency  of 
Personal  Estate  to  Pay  Debts — - 
Sale  by  Executors  of  Land 
Specifically  Devised — Disposition 
of  Balance  of  Proceeds  after  Pay- 
ment of  Debts  — Pecuniary 
Legatees  — Marshalling  of  Assets 
— Devolution  of  Estates  Act, 
R.S.O.  1914,  ch.  119,  sec.  5.]— 
General  pecuniary  legatees  have 
no  right  to  marshal  as  against 
specific  devisees. — A devisee  is 
as  much  an  object  of  the  test- 
ator’s bounty  and  as  much  to  be 
favoured  as  a legatee;  and, 
where  the  testator  has  manifest- 
ed no  intention  to  prefer  the 
legatee  to  the  devisee,  the  usual 
order  of  administration,  accord- 
ing to  the  practice  of  the  Court, 
ought  to  be  followed. — The  order 
in  which  assets  are  liable  for  pay- 
ment of  debts  remains  as  hereto- 
fore: Devolution  of  Estates  Act, 
sec.  15. — The  testator  by  his 
will  directed,  first,  that  all  his 
debts  and  funeral  and  testa- 
mentary expenses  should  be  paid 
by  his  executors  as  soon  as  con- 
venient after  his  decease.  He 
then  devised  and  bequeathed  all 
his  real  and  personal  estate  in 
the  manner  which  followed,  i.e. 
he  devised  all  his  land  to  his  son, 
and  made  certain  pecuniary  be- 
quests. The  son  died,  leaving 
his  widow  and  infant  children 
entitled  to  the  land  specifically 
devised  to  him.  The  personal 
property  of  the  testator  proved 


XXXIX.] 


INDEX. 


649 


WILL — ( Continued ) . 
insufficient  to  meet  his  debts; 
after  exhausting  it,  the  executors 
sold  the  real  estate,  and  paid  the 
remaining  debts  out  of  the  pro- 
ceeds. There  remained  a bal- 
ance in  their  hands:— Held,  that 
the  legacies  were  not  payable  out 
of  this  fund. — (2)  That  ho  case 
had  arisen  for  the  marshalling  of 
the  assets  of  the  deceased  so  as 
to  entitle  the  legatees  to  pay- 
ment.— (3)  That  the  widow  and 
children  of  the  son  were  entitled 
to  the  fund. — Rickard  v.  Barrett 
(1857),  3 K.  & J.  289,  and  In  re 
T anqueray-W  illiaume  and  Lan- 
dau (1882),  20  Ch.  D.  465,  fol- 
lowed.— In  re  Roberts,  [1902]  2 
Ch.  834,  and  In  re  Kempster, 
[1906]  1 Ch.  446,  considered.  Re 
Steacy,  548. 


WITNESSES. 

See  Discovery,  1. 


WORDS. 

“ Absolutely  in  his  own  Right.”] 
—See  Company,  1. 

“Action.”] — See  Costs,  4. 

11  Bicycle.”]  — See  Trade 
Mark. 

“ Buildings  on  Mineral  Land.”] 
— See  Assessment  and  Taxes. 

“ Damages.”] — See  Highway, 

1. 

“Decision.”] — See  Mines  and 
Mining. 

“ Directory  ”]  — See  Ontario 
Temperance  Act,  5. 

11  Dwelling-house.”] — See  Ont- 
ario Temperance  Act,  1. 

u Exclusively  Used.”  ] — See 
Ontario  Temperance  Act,  1. 

u Ferae  Naturae.”]  — See  Ani- 
mals. 


WORDS — •( Continued ) . 

“ Fictitious  Name.”] — See  Ont- 
ario Temperance  Act,  2. 

“Final  and  Binding.”] — See 
Contract,  2. 

11  Forthwith  after  Taxation.”] — 
See  Costs,  2. 

u Futures.”]  — See  Contract, 

1. 

“ Gross  Negligence.”]  — - See 
Highway,  3. 

u Harsh  and  Unconscionable 
Transactions.”] — See  Interest. 

“Imperative.”] — See  Ontario 
Temperance  Act,  5. 

“In  his  own  Right.”] — See 
Company,  1. 

“Invitation.”] — See  Railway. 

“Judges.”] — See  Appeal. 

“Mandatory.”] — See  Ontario 
Temperance  Act,  5. 

“Mineral.”] — See  Assessment 
and  Taxes. 

“Month’s  Notice  to  Resign.”] — 
See  Schools. 

“ Municipality .”] — See  Muni- 
cipal Corporations,  3. 

“Order  to  the  Contrary.”] — See 
Costs,  2. 

“Other  Good  Cause  Shewn.”] — 
See  Mines  and  Mining. 

“Passing-off.”] — See  Sale  of 
Goods — Trade  Mark. 

“Pecuniary  Loss.] — See  Mis- 
take. 

“Peremptory.”] — See  Ontario 
Temperance  Act,  5. 

“Person  Interested  in  Land.”] 
— See  Partition. 

“ Personal  Action.”]  — See 
Division  Courts. 

“Prevented.”] — See  Mines  and 
Mining. 

“Private  Dwelling-house.”] — 
See  Ontario  Temperance  Act, 
1. 
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WORDS — ( Continued ) . 
“Resident.”] — See  Municipal 
Corporations,  3. 

“Shareholder .”]  — See  Com- 
pany, 1. 

“Surviving  ”]  — See  Trusts 
and  Trustees. 


W O RD  S — ( Continued ) . 

“ Without  Prejudice  ”]  — See 
Discovery,  2. 

work:  and  labour. 

See  Contract,  6- Mechanics’ 
Liens. 
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